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INDEX 

TO 

CIVIL    JUDGMENTS, 
1872. 


The  references  are  to  the  Nos.  given  to  tht,  cases  in  the  "  Record.' 


A. 


jN'o, 


Absentees — Trust — Expiration  of  trust : — Ten  years  before  settlement,  and  about 
28  years  before  suit,  plaintiff's  father  absented  himself  and  settled 
in  Puttiala.  When  the  plaintiff  was  ten  years  old,  his  father  died, 
and  the  father  of  the  defendants,  Jodh  Singh,  who  was  also  plain- 
tiffs uncle,  took  the  plaintifi'  into  his  family,  where  he  was  brought 
up  and  remained  until  Jodh  Singh's  death,  which  took  place  in  1871. 
At  settlement  it  was  recorded  on  the  part  of  Jodh  Singh  that  he 
agreed  to  surrender  to  his  brother  (plaintiff's  father)  his  share  of 
the  land  on  his  return  to  the  village.  Plaintiff  now  sued  Jodh 
Singh's  sons  for  his  father's  share. 

Held  that  the  question  to  be  determined  was  whether  the  trust 
recorded  at  settlement  had,  under  the  circumstances,  expired  or  not ; 
and  that  the  circumstance  of  Jodh  Singh's  having  brought  up  the 
plaintiff  as  one  of  his  family  vitally  affected  the  question,  ...  46 

J''cts. — Act  XVIII  of  1854 — Railway  Company — Declaration    of  value  of  goods  :— 
Plaintiff  delivered  two    parcels  of  shawls  to  the    defendants  (a  Rail- 
way Company)  for  carriage  from  Lahore  to   Monghyr.     He  declared 
the  nature  of  the  contents  of  the  parcels  but  said  nothing  about  their 
value.     One  of  the  parcels   was  not   delivered  to  the   plaintiff  at  its 
destination,  and  he    sued  the    defendants   for   its  value.     Held  that 
under  Section  X  of  Act    XVIII  of  1854,    the  plaintiff  was  bound  to 
declare  the  vahie  of  the  shawls ;  and   that  he    could  only  be  excused 
from  doing  so  by  the  defendants  voluntarily  or  involuntarily  leading 
him  to  believe  that  such  a  declaration  was   unnecessary  and  that  he 
was  protected  from  loss  without  making  it,  ...  ...  29 

„         Act  VIII  of  1859,  Section  97 — Dismissal  of  claim — Right   reserved  to 
bring  fresh  suit— Section  37  of  Act  XXIII  of  1861  :— Plaintiff  sued  for 
proprietary  possession  on  the  ground  that  he  had  been  illegally  dis- 
possessed a  few  years   before    suit ;  but  it    appeared  in  the  course  of 
the  case  that  defendants  held  as  mortgagees,  though  the  defence  was 
proprietary  possession  for  a   long  time.     The  Chief  Court  dismissed 
plaintiff's    claim,    reserving  to   him   (under   Section  97,  Act  VIII  of 
1859,  and  Section  37,  Act  XXIII  of  1861)  the  right  to  bring  a  fresh 
suit  as  mortgagor  for  redemption,  ...  ...  ...  24 

„         Act  XXIII  of  1861,  Section  37 — Dismissal  of  claim — Right  reserved  to 

bring  fresh  suit.— See  ^c^5,  ^c^   VIII  of  1859,  ...  ...         24 
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Acts. — Act  XXIII  of  1861,  Section  28 — Reference  on  Review — Deposit — Agist- 
ment— Limitation  :— Plaintiff  five  or  six  years  before  suit  made  over 
some  camels  to  the  defendant  to  graze.  Defendant  refusing  to  restore 
the  camels,  plaintiff  sued  for  their  value  (rupees  400.)  The  original 
court  dismissed  the  suit,  holding  that  it  ought  to  have  been  brought 
within  three  years  from  the  date  of  plaintiff's  making  the  camels 
over  to  defendant.  The  Commissioner  on  appeal  affiinned  this  deci- 
sion. On  plaintiff's  application  for  a  review  of  judgment,  the  Com- 
missioner submitted  a  statement  of  the  case  imder  Section  28,  Act 
XXIll  of  1861,  to  the  Chief  Court  for  decision,  //e/c?  that  if  the 
limitation  was  three  years,  the  suit  would  lie  unless  there  had  been 
a  demand  and  refusal  more  than  three  years  before  action  brought : 
Semhle,  the  defendant  being  an  agister  or  depositary,  the  period  for 
suing  was  thirty  years  (Section  1,  Clause  XV,  Act  XIV  of  1859.) 

Held  also,  that  the  reference  though  made  on  review,  could  be 
entertained  by  the  Chief  Court,  as  coming  within  the  intention  of 
Section  28,  Act  XXIII  of  1861, 

„  Act  XXIII  of  1861,  Section  35 — Wrongfully  withholding  exercise  of 
jurisdiction — Interference  of  Chief  Court  : — Plaintiffs  suit  on  a  bond 
for  Rs.  218-9-6  was  dismissed  by  the  Court  of  first  instance,  whose 
decision  was  affirmed  on  appeal,  on  the  ground  that  the  suit  was 
barred  by  Section  7  of  Act  VIII  of  1859.  Plaintiff  petitioned  the 
Chief  Court  under  Section  35  of  Act  XXIII  of  1861,  alleging  that 
he  had  not  in  fact  split  his  claim,  and  urging  that  the  Lower  Court 
had,  in  rejecting  his  suit  as  barred  by  Section  7,  Civil  Procedure 
Code,  exercised  a  jurisdiction  not  vested  in  it  by  law — i.  c,  had 
WTongfully  withheld  the  exercise  of  its  jurisdiction. 

Held  by  the  Chief  Court   that  it  was    not  a  case  where  the  pro- 
ceedings   of  the  Lower  Court    could  be  revised  under   Section  35  of 
>     Act  XXIII  of  1861  ;  but  that  the   petitioner's   remedy  was  a  review 
of  the  Lower  Court's  judgment, 

„         Act  XXVII  of  I860.— See /wAe?'ito7ice, 

„         Act  XV  of  1867. — ^QQ  Limitation, 

Act  XXVIII  of  1868.— See  Tenancy  Act. 
Adoption, — By  maternal  grand-father — Custom  : — Plaintiff  was  adopted  by  his 
maternal  grand-father  in  the  time  of  the  Sikh  Rule.  The  adoption 
was  valid  according  to  the  custom  prevailing  at  the  time,  but  it 
appeared  that  no  similar  adoptions  had  been  made  since  that  time. 
^e/cZ  that  the  adoption  was  valid, 

„  Daughter's  son  : — The  adoption  of  a  daughter's  son  in  the  time  of  the 
Sikh  rule  found  to  be  valid  according  to  the  custom  of  certain  Jats, 

„  Only  son  : — By  the  custom  of  the  Gill  section  of  the  Jats  in  the 
Mogha  Tahsil  of  the  Firozpur  district,  an  only  son  cannot  be 
adopted, 

„  Adult — Custom — Rajpoots— Mah tons  :— Unless  there  is  a  custom  to 
the  contrary,  the  adoption  of  an  adult  is  not  invalid. 

There  is   no  custom    amongst    Rajpoots,  or  any  class  of  them, 

that  precludes  adoption,  ...  • .  •  •  •  •  .     .' " 

Advene  Possession.— Wmoritj — Limitation — Dakhil    Kharij  : — In    1857,   plaintiff, 

then  15  years  of  age,   was  sued,  by  C,    the  father  of  defendant,  for 


IJTDEX  TO  CIVIL  JUDGMENTS.  m 
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Rs.  25  on  account  of  revenue  due  on  the  plaintiffs  moiety  of  a 
well,  the  defendant's  father  being  proprietor  of  the  other  moiety. 
Plaintiff,  being  unable  to  pay,  stated  before  the  Peshkar  of  the 
Tahsil  that  he  had  surrendered  his  share  in  the  well  to  C,  who 
gave  in  a  razinainah  to  the  effect  that  he  had  abandoned  his  claim 
for  Rs.  25  in  consideration  of  plaintiffs  giving  him  his  share  in  the 
w^ell  and  lands.  This  agreement  was  ratified  by  the  Deputy  Com- 
missioner on  the  26th  August,  1857;  and,  plaintiff  consenting,  C. 
took  possession  of  the  entire  well  and  lands,  dakhil  Miarij  however 
not  being  effected  or  applied  for.  In  1871,  plaintiff  sued  for  the 
half-share  of  which  he  was  still  recorded  proprietor. 

Held  that  the  possession  of  C.  (  and  through  him,  of  the 
defendant  )  of  plaintiff's  half-share  had  been  adverse  since  1857, 
and  that  consequently  plaintifi^'s  suit  was  barred  by  limitation. 

Per  Melvill,  J. — Dakhil-kliarij  is  merely  an  administrative 
act, — a  record  of  an  accomplished  fact ;  and  its  performance  or 
omission  neither  creates  nor  destroys  a  right,  ...  ...  34 

Adverse  Possession. — Suit  to  establish  right  to  land,  based  upon  adverse  possession 
for  upwards  of  1 2  years  : — Plaintiffs  sued  to  have  their  right  declared 
to  the  possession  of  certain  land  and  the  Settlement  Record  altered 
in  their  favour,  alleging  that  they  had  held  adverse  possession  for 
13  years.  Held  by  the  Chief  Court  (  over-ruling  the  orders  of  the 
Lower  Courts  )  that  adverse  possession  was  not  merely  a  good 
ground  of  plea  in  bar  of  a  suit,  but  was  also  a  good  ground  of  action 
when  plaintiff  claimed  to  have  his  title  declared  and  recorded,       . . .  48 

Agistment — Deposit — Limitation. — See  Acts,  Act  XXIII  of  1861,  section  28,       ...  23 

Alienation — Hindu  Law — Custom — Exclusion  of  nephew  : — Two  village  proprietors 
in  Firozpur  of  the  Brahmin  caste,  left  ancestral  lands  to  one  nephew 
■  who  had  long  taken  care  of  them  and  cultivated  their    land,  to    the 

exclusion  of  other  nephews. — Held  that  the  Hindu  law  which  would 
permit  this  alienation,  wpts  not  applicable,  but  that  the  parties  were 
governed   by  their    custom,  which  in  this    case  had  been    found  not 
to  forbid  the  exclusion,  which  however  unusual  could  be   supported 
under  the  particular  circumstances,  ...  ...  ...  6 

„         Hindu  Law — Custom — Nephew  : — In  a  suit  brought  by  a  Hindu  nephew 
for  a  decree  declaring  that  an  alienation  of  ancestral  property  made 
by  his  uncle  was  not  binding    upon  the  plaintiff,  held   that  the    suit 
would  lie  if  there  were   a  custom  opposed  to  such  alienations  except 
on   the   ground  of  necessity,  and    a  custom  that    permitted   others 
than  a  son  or  grandson  to  contest  such  alienations,       ...  ...  40 

J,         Mahomedan  law — Customary  life  estate  of  widow — Execution — Where 
a  Mahomedan  widow  takes  by  custom  a  life  interest  in  the  estate  of 
her  deceased  husband,  she  can  alienp.te  such  estate  only  for   proved 
necessity  or  with  the  consent  of  her  husband's  relatives. 

Qucere,  whether  the    involuntary  alienation  arising   from  execu- 
tion   of  decree   by  attachment  of  the    estate   falls  under  the  rules 
relating  to  the  widow's  power  of  alienation,  ...  ...  56 

See  Custom  (  No.  33.) 

Alluvion — Custom — Lahore  and  Firozpur  : — If  there  be  no  local  custom  to  the 
contrary,  land  carried  away  to  the  opposite  bank  of  the  river  may 
be  followed  by  its  owner  provided  it  be  identifiable. 
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There  being  no   sufficient  proof  of  a  cnstom  taking   the  place 
of  the  iiile   laid  down    in   Reguhition    XI  of   1825,  the  latter   held 
applicable,  ...  ...  ...  ...  ..,         15 

Anctstral   Proj^erty — Hindu    Law — Debts  contracted  for   immoral  purposes  : — By 
Hindu    Law,  a  son  takes  joint    immoveable   ancestral  property   by 
survivorship    and    not    by  inheritance ;    and  such    property    is    not 
answerable  for  the  private  or   personal  debts  of  the  deceased  father 
not  incurred  for  the  family  benefit.     Aliier  as  to  acquired  property 
moveable    or   immoveable  and  as   to  ancestral  moveable  property. 
Money  borrowed,  and    spent    in  drink  or   given  to  dancing    women, 
may  by  Hindu    Law  constitute  a    debt  for   which  the  heir  is  liable,         2S 
„         Hindu   Law — Necessary  debts  : — Plaintiffs,  cloth  merchants,  sued  the 
defendants,  the  son  and  widow  of  Sirdar    Hurnam   Singh,   for  goods 
supplied  to  the  deceased  Sirdar.     The    claim    w^as   resisted  on   the 
grounds  that  the  deceased,  through  his  intemperate  habits,  was  incap- 
able of  managing  his  affairs  ',  that   the   goods    supplied    (  dana   and 
other  muslins  and  dress  pieces )  were  not  necessaries,  or   for   family 
use,  and  were  in  part  given  by  the  Sirdar  as  presents  to  prostitutes. 
//e^cZ  that  as  there  w^ere    intervals    during  which   the    deceased 
was  sufficiently  sober  to  be  able  to  conduct  his   business,  there  was- 
no  ground  for  supposing  that  plaintiffs  took  undue  advantage  of  his 
condition ;  and  that  as  the  goods  supplied  were  not  unsuited  to    his 
position,  and  (  with  the  exception  of  one  item  entered  in  the    name 
of  a  prostitute  and  valued  at  Rs.  20  )  were  not  adapted  to  his  mere 
personal  gratification,  apart  from  his  position  as  head  of  the   family, 
plaintiffs  w^ere  entitled  to  recover  for  all  the  goods   supplied  against 
all  the  property  which  had  come  into  the    possession  of  the    defen- 
dants, whether  by  survivorship  or  inheritance,  ...  ...  44 

See  Alienatioiiy  ...  ...  ...  ...  ...     6,40 

„     Custom,  ...  ...  ...  ...  ...  33> 

Apostacy.—^ee  Inheritance,  ...  ...  ...  ...  ...  1^ 

Appeal — Time  occupied  in  applying  for  Review,  to  be  deducted  from  time  for  ap- 
pealing : — Plaintiff  obtained  a  decree  in  the  Court  of  first  instance, 
and  on  the  following  day  defendant  applied  for  a  review  of  judgment. 
The  Court  recorded  an  order  that  plaintiff  should  be  summoned. 
No  date  was  fixed  for  the  further  hearing  of  the  petition,  which  was 
dismissed  nearly  three  months  after  its  jjresentation  in  the  absence 
of  the  parties.  Defendant  then  appealed  to  the  Lower  Appellate 
Court,  but  his  appeal  Avas  dismissed  as  being  in  fact  barred  by 
time.  Held  by  the  Cliiof  Court,  that  the  time  occupied  in  applying 
for  a  review  should  be  deducted,  as  the  original  Court  had  illegally -^ 
omitted  to  give  notice  to  the  defendants  of  a  day  appointed  for 
hearing  his  application,  ...  ...  ...  ...  35 

Appropriation — Payments — Limitation  : — If  in  the  case  of  an  account  current  no 
election  as  to  the  appropriation  of  a  payment  is  made  by  either 
debtor  or  creditor,  the  Court  will  appropriate  the  payment  to  the  dis- 
charge of  the  first  item  on  the  debit  side,  though  that  item  be  bar- 
red by  limitation,  ...  ...  •  •  •  •  •  •  27 

Arbitration — Award  against  party  not  consenting  to  reference — Procedure  : — In  a 
suit  for  breach  of  betrothal  contract   against   two  defendants,   the 
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I 


i 


No. 
plaintiff  and  one  of  the  defendants    consented  to   arbitration.     The 
arbitrators  awarded  damages  against  both    defendants.     The   Court 
trj'ing  the  suit  passed  judgment  upon  the    award,    striking  out  the 
name  of  the  non-consenting  defendant.     Held  that  the  procedure  of 
the  Lower  Court  was  erroneous  ;  that  the   proper   course  was  to  re- 
mit the  award  under  Section  323,  Civil  Procedure  Code,  for  illegality 
on  the  face  of  it,  ...  ...  ...  ...  ...  3 

Attachment — Rival  decree-holders — Priority  : — Two  judgment-creditors  attached 
the  property  of  their  judgment-debtor  on  the  same  day  :  there  waa 
an  interval  of  four  hours  between  the  two  attachments.  Held  that 
the  first  attachment  must  be  satisfied  out  of  the  proceeds  of  the 
sale,  and  that  the  attaching  creditors  were  not  entitled  to  share  the 
proceeds  j9ro  rai^a,  ...  ...  ...  ...         54 

B. 

Bankruptcy — Limitation  : — Plaintiffs  obtained  a  decree  in  1866,  and  on  23rd 
February  1868  (the  defendant  having  been  adjudicated  banki-upt ) 
applied  to  the  Banki-uptcy  Court  to  be  registered  as  creditors.  On 
the  24th  August  1868  they  petitioned  the  same  Court  for  payment 
of  a  dividend.  In  February  1871  their  debt  being  still  unsatisfied, 
they  applied  for  execution.  Held  that  the  proceeding  of  the  plain- 
tiffs taken  in  the  Bankruptcy  Court  in  February  and  August  1868 
kept  the  decree  alive  under  Section  21  of  Act  XIV  of  1859,  ...  4 

Birt — Parohit — Right  of  member  of  parohit's  family  to  share  in  fees  : — Defendant, 
a  parohit,  received  hirt  or  fees  from  pilgrims  who  stopped  at  defen- 
dant's house.  Plaintiff  on  the  ground  of  relationship  claimed  from 
the  defendant  a  share  of  these  fees  ;  the  defendant  resisted  the  claim 
with  the  plea  that  he  obtained  the  fees  by  performing  services,  and 
the  plaintiff  without  rendering  any  services  was  not  merely  as  a 
relative,  entitled  to  a  share  in  the  fees.  The  Lower  Courts  held 
this  plea  a  good  answer  to  the  action  and  dismissed  plaintiff's  suit. 
Held  by  the  Chief  Court  remanding  the  case  for  a  new  trial,  that 
such  a  suit  as  the  plaintiffs  might  be  maintainable  if  there  were  any 
relation  of  ancestral  right  or  contract  or  customary  proceeding  be- 
tween the  parties,  giving  rise  to  a  liability  on  the  part  of  the  parohit 
to  allow  his  relative  to  share  in  the  fees,    ...  ...  ...  38 

Bond — Payable  on  demand — Limitation  : — If  a  bond  is  payable  on  demand,  limita- 
tion runs  from  the  date  of  demand,  and  not   from  the   execution  of 
the  bond,  ...  ...  ...  ...  ...  17 

„  Interest — Equitable  rate  : — Plaintiff  sued  defendant,  an  agriculturist, 
upon  a  bond,  by  the  terms  of  which  the  latter  bound  himself  to  pay 
the  former  interest  at  the  rate  of  Rs.  2-8-0  per  cent,  per  mensem ; 
but  the  bond  contained  no  stipulation  as  to  interest  being  charge- 
able after  the  first  year.  Plaintiff  claimed  interest  for  several  years 
at  the  rate  of  Rs.  2-8-0  per  mensem,  contending  that  upon  the 
proper  construction  of  the  bond,  interest  at  that  rate  accrued  due 
so  long  as  the  defendant  ftiiled  to  meet  his  obligation.  The  Small 
Cause  Court  allowed  plaintiff  interest  at  the  rate  of  Rs.  2-8-0  per 
cent,   per  mensem  for  the  fii'st  year,  and  for  every  subsequent  year 
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at  the  rate  of  1  nipee  per   cent,  per  mensem.     Upon  a  reference  to 
the    Chief  Court,   it  was   held  that    the  Jiid<,'e  of  the  Small    Cause 
Court    had  equitably    and  rightly  disposed  of  the  case,  regai'd  being 
had  to   the  circumstances  of  the  agricultural  classes,   ...  ...         42 

c. 

Carrier — Railway  Company — Declaration  of  value  of  goods. — See  ActSy  Act  XVIII 

oflS54,  ...  ...  ...  ...  ...         2D 

CondiUon  Precedent — Reciprocal  promises — Cross-action  : — Defendant  promised 
his  sister  in  marriage  to  plaintiff.  Suit  for  breach,  and  plea  that  it 
w^as  a  condition  precedent  that  plaintiif  should  find  a  bride  for  defen- 
dant's son,  which  condition  had  not  been  fulfilled. — The  Lower 
Courts  decreed  damages  to  plaintiff",  leaving  defendant  to  a  cross-suit. 
Held  by  the  Chief  Court  that  the  truth  of  defendant's  plea  should 
have  been  inquired  into,  as  being  a  good  answer  to  the  action.  Suit 
remanded  for  re-trial,  ...  ...  ...  ...         51 

Contract. — Consideration  : — Defendants  were  hereditary    cultivators,    and    at   the 
last  settlement,  being  in  doubt  as  to  whether  their   status   would  be 
maintained,  signed  a  lease  for  ten  years,    in  which    payment   of  rent 
in  kind  was  provided  for, — the  lease  being  recorded  by  the  settlement 
officer.     They  had  up  to  last  settlement  paid  in  cash.     Plaintiff"  sued 
for  rent  in   kind    due  under  this  lease.     The    Deputy  Commissioner 
dismissed  the  suit  on  the  ground  that  there  was  no  consideration  for 
the  lease,  under  which  defendants,    who   were    entitled    to   hold   in 
pei'petuity,  submitted  to  be  ejected  at   the  expiration  of   ten   years. 
The  Commissioner   on    appeal    affirmed   this    decision.       Held   that 
plaintiff's  suit  was  properly  dismissed,  there  being   no   consideration 
for  defendant's  promise  to  pay  rent  in  kind,  ...  ...  16 

„         Immoral  contract — Rent  for  brothel : — Rent   cannot  be  recovered  for  a 

house  let  for  the  purpose  of  being  used  as  a  brothel,  ...  10 

„  Contract  with  independent  Rajah — Cession  of  territory  to  British  Go- 
vernment— Eff"ect  of,  upon  rights  of  contractee — Reservation  of  rights 
by  transferring  state — Construction  of  contract — Custom  of  place 
where  made — Appropriation  of  property — Laches  of  owner — Right  to 
injunction  to  restrain  further  injurious  acts  : — In  May  1865,  the 
Rajah  of  Chumba,  an  independent  and  absolute  ruler,  secured  to  M., 
by  an  instrument  written  in  English,  the  sole  right  to  quarry  slate 
and  to  hold  slate  quarries  within  a  specified  portion  of  the  Rajah's 
territories  for  the  term  of  ten  years,  in  consideration  of  the  payment 
by  M.  of  Rs.  1,000  a  year.  It  had  been  the  custom  in  Chumba  for 
the  Rajah  to  grant  to  his  subjects  by  written  instruments  the  right 
to  quariy  slate  for  a  certain  consideration, — the  right  in  each  in- 
stance being  confined  to  a  specified  locality  and  limited  by  a  fixed 
period  of  time.  In  these  instruments,  the  word  "  slate,"  was  repre- 
sented by  the  vernacular  "se/,"  and  "quarry"  by  " sH-ka-khan''  In 
the  Chumba  territory,  there  were  to  be  found  blue  clay  slate  (  fit 
for  building  purposes,  and  which  if  properly  quarried,  would  make 
inferior  slabs  ),  roofing  slate  and  slab  slate.  By  sel,  the  Rajah  and 
his  subjects  understood  only  roofing  slab  slate,  and  therefore  no  right 
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was  conveyed  to  the  grantees  by  the  vernacular  instruments  in  the 
bhie  clay  slate.  In  1866,  the  Kajah  ceded  to  the  British  Govern- 
ment a  portion  of  his  territory  called  Balun,  which  was  also  a  part 
of  the  territory  within  which  M.  was  entitled  to  quarry  slate  under 
his  agreement  of  May  1865.  The  Superintendent  of  Chumba  (a 
British  Officer  appointed  in  1866,  at  the  Rajah's  request,  to  assist 
him  in  the  management  of  his  State  )  arranged  the  terms  of  the 
cession  of  Balun  ;  and  in  a  letter  to  the  Commissioner  of  Amritsar, 
submitting  these  terms  on  behalf  of  the  Rajah,  took  into  considera- 
tion the  value  of  the  blue  clay  slate  as  a  building  material,  as  an 
item  forming  part  of  the  basis  of  calculation  on  which  the  value  of 
Balun  was  estimated  ;  and  in  the  same  letter  brought  to  notice  that 
Balun  was  included  in  M.'s  agreement  of  May  1865,  by  which  he  had 
the  sole  right  for  ten  years  of  working  the  slate  quan-ies  in  the  land 
included  in  it,  and  requested  that  if  slate  were  found  in  the  ceded 
lands.  Government  would  not  interfere  with  M.'s  rights.  In  1867, 
1868,  and  1869,  the  Government  made  roads  and  erected  barracks 
on  Balun  :  in  so  doing — in  levelling  the  top  of  the  hill,  making 
roads,  and  using  blue  clay  slate,  found  in  the  hill,  for  building  the 
barracks, — M.  (and  T.,  to  whom  M.  assigned  his  rights  in  the 
quarries  in  February  1868)  alleged  that  the  Government  had  viola- 
ted the  rights  secured  by  the  Rajah  to  M.  by  the  agreement  of  May 
1865.  During  the  progress  of  the  works  at  Balun,  neither  M.  nor 
T.  made  any  complaint  of  the  infringement  of  their  respective  rights, 
or  put  forward  any  objection,  of  which  official  notice  could  be  taken, 
to  the  appropriation  of  the  blue  clay  slate. 

In  a  suit  brought  by  M.  and  T.  for  compensation  for  the  slate 
appropriated  and  used  by  Government, — Held,  that  the  Court  had 
jurisdiction  to  entertain  the  suit,  inasmuch  as  the  Rajah  of  Chumba, 
having  only  made  the  broad  proposition  that  the  British  Government 
was  to  be  allowed  to  take  slate  of  some  kind  from  Baltin  without 
accurately  separating  what  slate  was  intended  from  the  material  re- 
ferred to  in  M.'s  agreement  which  the  Rajah  required  to  be  recog- 
nized, the  Government  was  responsible  in  a  Civil  Court  for  an  alleged 
breach  of  the  rights  secured  or  intended  so  to  be. 

Held  also,  that  upon  the  evidence  the  intention  of  the  Rajah 
of  Chumba  was  to  secure  to  M.  only  the  right  to  quarry  roofing  and 
slab  slate,  and  that  M.  had  not  an  exclusive  right  to  the  blue  clay 
alate. 

Held  also,  that  the  laches  of  M.  and  T.,  in  not  taking  objection 
to  the  appropriation  of  the  slate,  barred  them  from  recovering  com- 
pensation, if  otherwise  they  were  entitled  to  compensation. 

FoMud  that  there  had  been  no  systematic  quarrying  of  slab 
slate  and  that  there  was  nothing  to  shew  that  the  incidental  quarry- 
ing of  it  had  taken  place  to  any  appreciable  extent. 

Held  that  if  in  the  course  of  excavating  bbie  clay  slate  (which 
Government  had  the  right  to  quarry),  blocks  of  slate,  which,  if 
quarried  differently,  might  be  termed  slab  slate,  were  incidentally  or 
casually  extracted,  no  damages  were  recoverable  for  such  blocks. 


No. 
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Held  also,  that  as  a  continuation  of  the  excavations  might  inter- 
fere with  the  rights  of  T.  (the  assignee)  to  quarry    roofing   and    slab 
slate  (for  as  they  excavated  down,  the  Government  agents  were  com- 
ing to  splitting  slates),  T.  was  entitled  to  an    injunction   to   restrain 
the  Government  from  making  further  excavations,         ...  ...  21 

See  Ancestral  Property,  ...  ...  ...  ...     28,44 

Custom — Rajpoots — Karewa  marriage — Inheritance: — The  descendents  of  a  union 
according  to  the  Karewa  form  of  marriage  are,  by    custom,  excluded 
from  inheriting  amongst  the  Rnjpoots,  ...  ...  2 

„         Hindu  Law — Alienation — Exclusion  of  nephew. — ^ee  Alienation,        ...  6 

„         Alluvion — Identifiable  land — Lahore  and  Firozpur  districts. — See  Allu- 

vion,  ...  ...  ...  ...  ...  ...  15 

„         Hindu  Law — Custom  among   agriculturists — Inheritance — Brothers — 

Sepai*ation. — See  Inheritance,  ...  ...  ...  ...  18 

„         Adoption  by  maternal  grand-father. — See  Adoption,  ...  ...  19 

„         Adoption  of  daughter's  son — Jats. — See  Adoption,  ...  ...  26 

„         Jats  of  Firozpur  district — Adoption  of  only  son. — See  Adoption,  ...  33 

„         Consent  of  collaterals  to  gift    of  divided   and  undivided  property  : — By 
the  custom  of  the  Gill  section  of  the  Jats  in  the  Mogha  Tahsil  of  the 
Firozpur  district,  a  gift  of  undivided  ancestral   property  can  only  be 
made  by  a  childless   proprietor  with   the    consent  of  the  collaterals  : 
but  a  gift  of  divided  property  requires  no  such  consent,  ...  33 

„         Hindu  Law — Alienation — Objection  by  nephew. — See  Alienation,        ...  40 

„         Mahomedan    Law — Customary  life    estate  of  widow — Alienation — Exe- 
cution.— See  Aliaiation,  ...  ...  ...  ...  56 

„         Adoption — Adult — Rajpoots — Mahtons. — See  Adoption,  ...  ...         57 

D. 

DakhU  hharij — Is  an  administrative  act  only — A  record  of  an  accomplished  fact :  its 

performance  or  omission  neither  creates  nor  destroys  a  right,  ...         34 

Debts. — See  Ancestral  Property. 
i>ecree— Attachment — Priority. — See  Attachment,  ...  ...  ...         54 

See  Bankruptcy,  Execution  and  Alienation. 
Drunkard — Contract  with. — See  Ancestral  Property » 

E. 

Ejectment — Compensation. — See  Tenancy  Act,  ...  ...  ...  8 

Estoppel — Hindu  Law — Inheritance — Act  XXVII  of  1860. — See  Inheritance,        ...  20 

Execution — Limitation — Keeping  decree  alive  : — Proceedings  taken  by  a  judgment- 
creditor  to  establish  his   right   to  certain    attached   property  of  the 
judgment-debtor,  are  proceedings  sufficient    to  keep  the  decree  alive 
under  Section  21  of  Act  XIV  of  1859,        ...  ...  ...  9 

See  Bankruptcy  and  Alienation,       ...  ...  ...  ...  4 


Firozpur — Custom — Alluvion. — See  Alluvion,  ...  ...  ...         15 

„         Custom — Adoption — Only  son. — See  Adoption,  ...  ...  33 

^,         Custom — Gift — Consent  of  collaterals. — See  Custom^  ...  ...         33 
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Gift — Custom — Consent  of  collaterals. — ^ee  Custom,        ...  ..,  ...         33 

„  Mahomedan  Law — Death-bed  gift  and  legacy — Consent  of  some  cf  the 
heirs — Revocation  : — A  death-bed  gift  or  a  legacy,  under  Mahomedan 
Law,  does  not  require  the  consent  of  all  the  heirs  :  if  some  consent 
and  the  rest  dissent,  the  gift  or  legacy  is  valid  quoad  the  shares  of 
the  former. 

Such   consent   cannot  be  revoked,    if  given  after  the  donor's  or 
testator's  death,    ...  ...  ...  ...  ...         37 

Guardian — Appointment  of,  in    suit   against    minor — Procedure  : — Where  plaintiff 
sued   defendant,  a   minor,  and    obtained    a  decree    against  him,  the 
Chief  Court  reversed  the  d'^cree   and  ordered  the  suit  to  be  tried  by 
the  Deputy    Commissioner,    with    instructions  to    him  to    appoint  a 
guardian  or  manager  under   Act  XL  of   1858,  and  to  direct  plaintiff 
to  implead  the  person  so  appointed,  ...  ...  ...  45 

„  Minor — Mortgage — Necessity  : — A  Surhirah  or  manager  of  a  minor's 
estate  can,  without  the  intervention  of  the  Court,  mortgage  the 
estate  to  meet  pressing  demands  against  it,  ...  ...         52 

H. 

Hereditary  Cultivator — Continuous  occupation  : — Cultivating  rights  are  not  preser- 
ved when  unexercised  for  a  series   of  years   by  reason  of  the  nonage 
of  the  son  of  the  deceased  cultivator,  ...  ...  ...  5 

„         Shamilat : — Unless  there  is  special  provision    in  the    Wajih-ul-urz  con- 
ferring such  rights,  rights  of  occupancy  cannot   be  acquired   in   the 
Shamilat  or  common  land. 

Davi  ditta  v.  Allayar  (6  Panjah  Record,  No.  2,   Revenue    Judg- 
ments) dissented  from. 

Akbur  V.  Futteh  Shah    (2    Panjah    Record,    No.    8,  Civil  Judg- 
ments) and  Karum  Beg  v.  Gawhur  (6  Panjab  Record,  No.    33,  Civil 
Judgments)  affirmed,  ...  ...  ...  ...  30 

„  Long  possession. — ^qq  Tenancy  Act,  ...  ...  ...  13 

„         Long  possession  : — Plaintiff  claimed  to  be  hereditary  tenant  of  certain 
land  of  which  he  had  been  recorded  tenant-at-will    holding   under  a 
hereditary  tenant,  and  had  been  in  possession  since  the    Sikh    Rule, 
paying  on  the  same  terms  as  hereditary  tenants. 

Held  that  plaintiff's  claim   to   be   recorded  hereditary   tenant 
failed,  ...  ...  ...  ....  ...         49 

„  Improvements — Want  of  permission. — ^Qe  Laches,  ...  ...  47 

Hindu  Law — Custom — Alienation — Exclusion  of  nephew. — See  Alienation,  ...  6 

„         Inheritance — Son   of   Hindu   by  Mahomedan   concubine — Apostacy  of 

father. — See  Lnheritance,  ...  ...  ...  ...  12 

„         Custom  of  agriculturists — Brothers — Separation. — ^cq  Inheritance,    ...  18 

„         Act  XXVII  of  1860— Estoppel.— See /wAeW^a?ice,  ...  ...         20 

„  Mortgage — Widow  : — A  Hindu  widow,  having  only  a  life  interest  in  her 
deceased  husband's  estate,  mortgaged  that  estate  to  the  defendants 
for  fifteen  years.  Plaintiffs  (the  husband's  relatives  and  reversioners) 
»ued  to  cancel  the  mortgage,  and  to  have  their  rights  declared  :  the 
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lower  appellate  court  ordered  the  mortgage   to   be   set  aside  on  the 
ground  that  it  was  not  limited  to  the  life    of  the   widow.     Held  by 
the  Chief  Court,  that  the  mortgage  could  not  be  cancelled,  but   that 
it  would  eudui-e  for  fifteen  years  if  the    widow^should  so  long  live — 
otherwise,  it  would  be  determined  by  her  death,  ,..  ...  22 

Hindu  Lah — Immoveable  and  moveable,  acquired  and  ancestral  property — how  far 
chargeable  for  debts — Debts  contracted  for  immoral  purposes. — See 
Ancestral  property ,  ,..  ...  ...  ...  28 

„         Alienation — Objection  by  nephew — Custom. — ^Qe  Alienation,  ...  40 

„         Debts  contracted  by  drunkard — Necessary  debts— Ancestral   property. 

— StQQ  Ancestral  Fropertyy        ...  ...  ...  ...         44 

I. 

Improvements. — See  Laches,  Tenancy  Act  and  Title. 

Inheiitance — Cubtom — -Hindu  law — Alienation — Exclnsioti  of  nephew. — See  Aliena- 
tion, ...  ...  ...  ...  ...  ...  6 

„         Son  of  Hindu  by  Mahomedan  concnbine — Apostacy  of  father  : — G.  S., 
a  Hindu,  cohabited  with  a  Mahomedan  woman,  by  whom    he    had  a 
son  (the  defendant).     After  defendant's  birth,  G,  S.  turned  Mahome- 
dan and  married  defendant's  mother.     G.    S.    always  acknowledged 
defendant  as  his  son.     Held  that  defendant  was  entitled  to   inherit 
G.  S.'s  property,   ...  ...  ...  ...  ...  12 

„         Hindu  law — Custom — Brothers — Separation  : — G.,  J.  and  K.  w^re  bro- 
thers.    K.  separated,  and  G.  and  J.  continued  to  hold   in    common. 
Five  years  after  this  separation,  J.  died,  and  left  a  widow,   who  held 
with  G  ;  after  her  death  the  descendants  of  K.    claimed  half  of  J's. 
share  from  the  descendants  of  G.     Held  that  by  custom  among  the 
agriculturists  where  the  case  arose,  the  descendants  of  K.  were  enti- 
.  tied  to  the  half  share  claimed,  ...  ...  ...  18 

„         Hindu  law — Act  XXVII  of  1860 — Estoppel : — Massumat  Luchmi  was 
the  widow   of  Nadhur  Mal^  who  died  before  his  father,    Bunsi    Lai ; 
and  upon  the  death  of  Bunsi  Lai,  his   heir   ( Mukhan    Lai )    caused 
mutation  of  names  to  be  effected    in   favour   of   Massumat    Luchmi 
and  Massumat  Mawa  (  Bunsi  Lai's  widow  ).     Held  that  Luchmi   was 
not  entitled  to  a  certificate  under  Act  XXVII  of  1860,    as  her   hus- 
band had  predeceased   his   father ;  notwithstanding   this   mutation 
of  names,  ...  ...  ...  ...  ...  20 

„         Parohit — Birt — Right  of  member  of  parohit's  family  to  share   in. — See 

Birt,...  ...  ...  ...  ...  ...         38 

„         Hindu  law — Custom — Alienation — Objection  by  nephew. — See  Aliena- 
tion, ...  ...  ...  ...  ...  ...         40 

Injunction — Appropriation  of  property — Right  to  injunction  to  restrain  further  in- 
jurious acts. — See  Contract,     ...  ...  ...  ...  21 

See  State  (No.  14). 
Interest — Equita"ble  rate,: — See  Bond,  ...  ...  ...  ...         42 

J. 

Jats — Firozpur — Custom — Adoption — Gift. — See  Adoption  (33);  and  Cltistom{^2i)y 
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„         Custom — Adoption  of  daiighters'ig  son. — See  Adoj^tion,    ...  ...         26 

Jurisdiction — Small  Cause  Court — Grazing  rent — Waste  land — Lessee  of  grantee:- — 
A  suit  by  the  lessee  of  the  grantee  of  waste  land,  for  arrears  of 
grazing   rent,  is  not  cognizable  by  a  Court  of  Small  CauseSj  ...  11 

„  Settlement  of  Maafi  tenure — Civil  Courts  : — Upon  the  death  of  a 
Maafidar,  a  Mohunt,  Government  resumed  the  IMaafidar's  tenure 
which  he  held,  and  settled  it  with  the  defendant.  Plaintiff,  who 
succeeded  deceased  as  Mohunt,  sued  for  a  declaratory  decree  of  his; 
right  to  have  the  settlement  made  with  him.  Held  that  the  Civil 
Court  had  no  jurisdiction  to  entertain  the  suit,  ...  ...  2^^ 

„  Puchotra — Assignment  : — The  assignment  of  puchotra  cannot  be  en- 
forced in  a  Court  of  Law,         ..^  ...  ...  ...  31 

„         Wrongfully  withholding  exercise  of  jurisdiction — Interference  of  Chief 

Court.— See  Acts,  Act  XXIII  of  1861,  Section  35,       ...  ...  36 

„  Returning  plaint  after  decree  .• — A  plaint  cannot  be  returned  after  a 
decree  has  been  passed  thereon,  on  the  ground  that  the  Court  return- 
ing it  had  no  jurisdiction  to  try  the  suit,   ...  ..-.-  ...  39- 

„  Suit  for  profits  of  shrine — Small  Cause  Court  : — Sodi  Utum  Singh 
had  four  sons — viz.  Ranjit  Singh  (  father  of  plaintiff)  by  his  first 
wdfe,  and  the  three  defendants  by  his  second  wife.  Plaintiff  sued 
for  Rs.  148-8-3,  being  a  share  of  the  profits  of  a  shrine  at  Kiratpur 
in  the  Jalandhar  district,  claimed  by  him  on  the  ground  that  by 
custom  the  sons  of  the  senior  or  first  married  wife  were  entitled  tO' 
a  tenth  share  in  addition  to  Avhat  they  would  obtain  on  division. 
Plaintiff  based  his  claim  on  a  decision  of  the  Political  Agent. 
Ambala,  (dated  14th  December  1837,)  which  then  determined  a 
dispute  between  the  defendants  and  plaintiff's  father  relating  to 
Utum  Singh's  estate,  and  which,  the  plaintiff  now  contended^ 
judicially  established  the  custom  in  his  favour  and  made  the  matter 
res  judicata.  The  Political  Agent's  order  was  "to  divide  the  estate 
*'  in  the  following  way — viz.  that  each  of  the  four  brothers  was  to 
*'  have  an  equal  share,  and  Sodi  Ranjit  Singh  (plaintiff's  father),  the 
"  eldest  son,  was  to  have  a  tenth  share  of  all  the  property,  both 
"  moveable  and  immoveable,  in  addition  to  his  regular  share." 

Held  that  this  decision  only  affected  property  situated  in 
British  territory,  and  did  not  therefore  extend  to  the  Kirdtpur 
shrine,  which,  at  the  time  of  the  decision,  was  in  territory  under  the 
rule  of  Maharajah  Ranjit  Singh  ;  and  that  the  matter  in  suit  was 
consequently  not  res  judicata. 

Held  also  that  the  claim  was  not  of  the  nature  cognizable  by 
a  Court  of  Small  Causes,  ...  .;.  ...  ...         41 

„  Suit  for  value  of  trees — Small  Cause  Court : — Plaintiff'  claimed  the 
value  of  half  share  of  trees  cut  down  by  defendant  on  land  culti- 
vated by  the  latter  as  a  tenant  of  plaintiff  with  rights  of  occupancy. 
By  the  Settlement  Record  half  of  the  trees  standing  on  the  holding 
belonged  to  the  landlord  and  half  to  the  tenant.  Held  that  the 
suit  was  not  cognizable  by  the  Small  Cause  Court,        ...  ...  43 

„  Small  Cause  Court — Cause  of  action  in  Foreign  Territory — Intricate 
nature  of  inquiry  : — Plaintiff  and  defendant  were  merchants  trading 
in   Cabul  and   Bokhara^    and  the  transactions   between  the   parties 
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took  place  in  foreign  ten-itory.  Plaintiflf  sued  defendant,  who  at 
the  time  of  action  brought  was  residing  at  Peshawur,  in  the  Small 
Cause  Court  of  Peshawur  upon  an  account  stated  at  Cabul.  The 
Judge  of  the  Small  Cause  Court  referred  two  points  to  the  Chief 
Coiul  :  Ist,  whether  his  Court  had,  with  reference  to  where  the 
cause  of  action  arose,  jurisdiction  to  try  the  suit ;  Indlyy  whether, 
the  accounts  being  very  intricate  and  extending  over  several  years, 
his  Court  had  jurisdictioiL     Held^  as  to  both  pomts,  that  the  Small 

Cause  Court  had  jurisdiction,  ....  ....         5^ 

Jwisdiction — Suit  against  Military  ofticer— Small  Cause  Court  i — No  Civil  Court 
(  except  a  Com*t  of  Small  Causes-  where  there  is  one  )  has  jurisdic^ 
tion  to  entertain  a  suit  for  an  amount  less  than  Rs.  400  against  a 
Mihtary  officer  residing  in  a  Cantonment^ ...  ....  ....         68^ 

E. 

Karewa  marriage  : — Tlie  descendants  of  a  union  according  to  the  Karewa  form 
of  marriage  are  excluded  by  custom  from  inheriting  amongst  the 
Rajpoots,  ...  ...  ...  ...  ...  2 

L. 

Laches — Appropriation   of  property — Acquiescence    or   laches    of  proprietor. — See 

Contract,  ...  ...  ...  ...  ...         21 

^         Landlord  and  tenant — Customary  improvements   made  without  permit- 
sioiiy  where  such  permission  is^  necessary — Delay  in   complaining : — 
Plaintiffs  were  proprietors  and  defendants   hereditary  tenants.     The 
planting  <rf  trees  by  hereditary  tenant*  was  customary  in  the  village;, 
but  the  wajih-ul-vrz  provided  that    when   trees  were    planted,  it  was- 
to  be  with  the  permission  of  the  proprietor.     Two  years   and  a  half 
before   suit,  the   defendants,  without    plaintifts'  express  permission^, 
planted    certain  fruit    trees ;    plaintifiSi  sued   to  have  the  trees   re- 
moved. 

Held  that  plaintiffs'   delay,  which  was  unexplained,  m  coming 
forward  to  complain  of  the  planting  of  the  trees,  and    the  planting 
of  such  trees  being   customary  in   the   village,  were    circumstances 
fi-om  which  permission  might  be  inferred.     Plaintiffs'  suit  dismissed 
accordingly,  ...  ...  ...  ...  .-...  47' 

L<mdlord  and  Tenant — Improvements  made   without   permission — Delay   in    conk- 
plaining. — See  Ladies,  ...  ...  ...  ...  4T 

See  Hereditary  Cidtivator  and  Tenancy  Act^ 
Legacy. — ^Mahomedan  law — Consent  of  some  of  the  heirs — Revocation  of  consent. — 

See  Gift,  ...  ...  ...  ...  Sr 

Limitation — Proceedings  in  Bankruptcy — ^Keeping  decree    alive. — See   Bankruptcy^  ^ 

„         Execution — Keeping  decree  alive. — See  Uxecution^  ...  ...  9 

„         Bond  payable  on  demand. — See  JBmid,  ...  ...  ...         17 

„         Deposit — Agistment. — See  Acts,  Act  XXIII  of  ISei,  Section  ^8;        ....         25 

„         Appropriation  of  payments  to  debts  baiTccL — See  AppropAation,         ...  2T 

„  Partnership    account — Suit  for  contribution  : — Plaintiff  and  defendants; 

borrowed  money  for  caiTjing  out  a  piflrtnersMp  contract.     The  part- 
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No. 
nership  was  dissolved  m  April  1864,  and  the   lender  of  the-  mxDney 
sued  plaintiff,  and  in  June  1865  obtained  a  decree  for  the  sum   lent. 
More  than  6  years  after  the  dissolution  o^.  the  partnership,    plaintiff 
sued  defendants  to  recover  a   portion   of  the   money  paid  nnder  the 
decree,  according  to  defendants'    partnership  share.     Held   that  the 
suit  was  for  money  due  on  a  partnership  account   and  was^  therefore 
barred  by  limitation,  ...  ...  ...  ...  3-2 

Limitation — ^Minority — Adverse  possession. — See  Adverse  possession,     ....  ...         34 


M. 

Maa.fi — Settlement — Jurisdiction  of  Civil  Courts. —  See  Jurisdictioriy  ...         25 

MaJwmedaii  Law — Death    bed   gift    and   legacy — Consent  of  some   of  the  heirs — 

Revocation  of  consent. — See  Gift,  ^^^  ...  ...  37 

„         Inheritance — Son  of  Hi-ndu   by   Mahomedan  concubine — ^Apostacy   of 

father. — See  hiheritance,  ...  ...  ...  ...  12 

„         Ciistomarylifeestate  of  widow — Alienation — Execution. — See  Alienation,         5^6 
Marriage, — Rajpoots — Karewa  marriage — Inheritance' — Custom^ : — The  descendants 
of  a  union  according  to   the  Karewa  form  of  marriage  cannot  inherit 
amongst  the  Rajpoots,  ....  ...  .....  ...  2 

„         Reciprocal  promises — Cross-action. — See  Condition  Precedent^  ....  51 

Minor — Hereditary  cultivator — Continuous  occupation. — See  Hereditary  cultivator,  5 

„         Adverse  possession — ^Limitation. — See  Adverse  Possession,  ...  34 

,f         Soit  against  minor — Appointment  of  guardian — Procedure. — See  Guar- 
dian, ...  ...  ...  ...  ...         45 

,y         Mortgage  of  Minor's  property  by   manager — ^Necessity. — See  Guardian,         52 
Mortgage — Hindu  Law — Mortgage  by  widow  for  a  fixed  term  of  years. — See  Hindu 

Law,  ...  ...  ...  ...  ...         22 

„         Minoi-'s  estate — Necessity. — See  Guardian,     ...  ...  ...         52 

Municipal  Committee. — See  Limitation  (No.  59). 

„  Suit  against  '^ — To  enable  a  pliantiff  to  maintain  a  suit  against  a  Muni- 
cipal Committee  appointed  under  Act  XV  of  1867,  it  is  necessary 
that  he  should  give  one  month's  notice  in  writing  to  the  Committee 
that  he  intends  to  file  a  suit,  and  the  suit  must  be  brought  within 
three  months  from  the  accrual  of  the  cause  of  action,^  ...         && 


0. 

Occupancy,  Rights  of. — See  Hereditary  Cultivator. 


Parohit.—See  Birt  (No.  38). 

Partnership — Account — Suit  for  contribution — Limitation. — See  Limitation  ,r,  S^ 

Plaint — Returning,  after  decree. — See  Jurisdiction,           ...                   ...  ...  39* 

Pmhotrd  ; — Assignment  of,  cannot  be  enforced  iri  a  Civil  Court^           r.r  rrr  31 
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Baihvap  Compant/.— See  Arts,  Art  Xrill  of  1854,  ...  ...  .••         29 

liajpoots — Custom — Karewa    marriago  : — Issue    of  persous   married  iu  the  Karewa 

form,  do  uot  iuherit  amongst  Rajpoots,      ...  ...  ...  2 

„  Adoption — Mahtons. — See  Adoption,  ...  ...  ...  57 

jReiit — Enhancement — Compensation  for  improvements. — -See  Tenancy  Act,  ...  1 

„         Grazing  rent — Waste    land — Lessee  of  grantee- — Small  Cause  Court. — 

See  Jurisdiction,  ...  ...  ...  ...  H 

„  Claim  for  rent  in  kind — Materiality  of  last  payment  preceding  suit  : — 
Where  plaintiff  sued  for  rent  in  kind,  and  defendant  pleaded  that  he 
had  all  along  paid  in  cash,  held  that  it  was  necessary  to  determine 
the  nature  of  the  last  payment  before  suit ;  for  if  the  payment  were 
in  money,  the  rent  could  not  be  commuted  into  rent  in  kind  with- 
out the  consent  of  the  landlord  and  tenant  under  Section  16  of  Act 
XXVIII  of  1868,  ...  ...  ...  ...         53 

Res  Judicata — Effect  of  decision  upon  property    in   Foreign  territory. — See  Juris- 
diction ...  ...  ...  ...  ...         41 

jRevieiv — Reference  on  review — Section    28  of  Act  XXIII  of  1861. — See  Acts,    Act 

XXIII  of  1861,  Section  28,  ...  ...  ...  2S 

„  Appeal  barred  by  time— Time  occupied  in  applying  for  review  deduct- 
ed.— See  Appeal,...  ...  ...  ...  ...         35 


Shamilat — Rights  of  occupancy. — See  Hereditary  Cultivator,  ...  ...         30 

Shrine — Suit  for  profits  of — Small  Cause  Court — See  Jurisdiction,    ...  ...  41 

Small  Cause  Court. — See  Jurisdiction  (Nos.    11,  41,  43,  55,  58). 

State — Act  of — Seizure  of  property  in  time  of  war — Qualified  or  absolute  restora- 
tion— Evidence  : — Plaintiff  sued  the  Government  for  certain  marble 
forming  part  of  a  tomb  which  was  taken  into  the  possession  of 
Government  by  way  of  hostile  seizure  at  the  capture  of  Dehli  in 
1857, — the  tomb  being  near  the  walls  of  the  fort  and  within  the 
space  taken  up  after  the  occupation  of  Delhi  by  the  British  troops 
for  the  purpose  of  the  defence  of  the  fort.  The  tomb  remained 
undisturbed,  being  respected  as  a  tomb  by  the  Government.  In 
1866,  the  Government  sanctioned  plaintiff's  repairing  the  tomb, 
and  in  1869  paid  a  purchaser  from  the  plaintiff  the  value  of  certain 
marble  then  taken  away  ;  and  it  also  appeared  that  the  plaintiff 
had  been  permitted  to  burn  a  light  in  the  tomb  and  take  general 
charge  of  it.  Upon  these  facts,  the  plaintiff  contended  that 
though  the  original  seizure  in  1857  was  beyond  the  province  of 
forensic  litigation,  the  plaintiff^s  rights  in  the  tomb  had  been  since 
restored  to  her  by  the  Government.  Held  that,  though  a  slight 
amount  of  evidence  is  sufficient  to  show  restoration  of  private  rights 
in  immoveable  property  seized  in  time  of  war,  there  was  in  this 
case  an  absence  of  evidence  showing  an  intention  to  restore,  and 
that  accordingly  plaintiff's  suit  was  untenable. 

Per  BouLNOis,  J. — That  the  Government  had  so  acted   in   de- 
rogation of  its  absolute  title,  that  the  plaintiff^  though  not  entitled 
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to    claim   the  possession  or   vakie  of  the  materials,  might   restrain 
Government   from  disposing  of  them  or   diverting   them  from    the 
purposes  of  the  tomb,  ...  ...  ...  ...  14 

State — Transactions  between  Independent  States — Contract  with  independent 
Rajah— Cession  of  territory  to  British  Government — Effect  of,  upon 
rights  of  contractee— Reservation  of  rights  by  transferring  State. — 
See    Contract,      ...  ...  ...  ...  ...  21 

Suit — Second  suit,  right  to  bring  reserved  by  Court. — See  Acts,  Act  VIII  of  1859, 

Section  97,  ...  ...  ...  ...  ...         24 


TenaTicy  Act — Enhancement  of  rent — Compensation  for  improvements  : — Compensa- 
tion for  improvements  under  Section  37,  Act  XXVIII  of   1868,  only 
includes  the  cost  of  the  actual  improvements,  and  not  money    spent 
on  unnecessary  on  supposed  or  alleged  improvements. 

Where  a  well    (the   alleged   improvement)    watered  other   land 
besides  that  which  the  defendant  occupied  as  tenant  to  the  plaintiff, 
held  that  the  assessment  of  compensation  should  have  reference  only 
to  the  proportionate  benefit  that    plaintifi's   land  derived   from   the 
well,  and  should  not  be  measured  by  the  expense  of  making  the  well,  1 

„         Ejectment- — Compensation  : — Plaintiff  was  served  with  notice   of  eject- 
ment under  the  Tenancy  Act,  and  brought  a  suit  under   Section    26 
to  contest  the  ejectment.     His  suit    was  dismissed.     Held  that   the 
decree  made  in  the  suit  after  notice  of  ejectment  dismissing  his  suit 
was  tantamount  to  an  order  of  ejectment ;  and  that  before  such  decree 
could  be  passed,  the    question    of  compensation   for   improvements 
raised  by  the  plaintiff  should  have  been  disposed  of  under  Section  37,  8 

„  Occupancy  rights — Long   possession  : — The   first    settlement    of  1847 

showed     the     uncle     of    the    plaintiffs     recorded    as     hereditary 
cultivator  and   that  he  had  then  been  in  possession   fifteen  years. 
From   that   time    till   plaintiffs   were    dispossessed    by    defendants 
{  Sambut  1927),  those  whom  plaintiffs  represented  had  been  in  pos- 
session and  paid  only  the  Government  demand. 

There  was  nothing  to    show   how  the    occupancy  of  plaintiffs 
uncle  commenced. 

Held  that  the  plaintiff's  were  entitled  to  right  of   occupancy  un- 
der the  Tenancy  Act,  ...  ...  ...  ...  13 

„         Shamilat — Rights  of  occupancy. — '^qq  Hereditary  Cidtivator,  ...  30 

„         Rent  in  kind,    claim  for — Materiality   of  last   payment   before    suit. — 

See  Rent,  ...  ...  ...  ...  ...  53 

See  Hereditary  Cultivator  and  Laches, 
fpiil^ — Possessor  with  knowledge  of  defective  title — Right   of,  to  compensation    for 
improvements  : — A  person  in  possession  of  the  land  of  another,  with 
knowledge  of  his  defective  title,  is  not  entitled  to    compensation  for 
improvements,  where  such  improveinents,  not  being   necessarily   of 
any  direct  advantage  to  the  real  owner,  were  objected   to   by  him  at 
the  time  when  made,  ...  ...  ...  ...  7 

Trust. — See  Absentees,  ...  ...  ...  ...•  .-..         46 
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Undue  Influence — Presumption  of — Bequest. — Plaintiff  sued  to  set  aside  a  bequest 
of  a  liouse  made  by  the  widow  of  his  deceased  brother.  The  facts 
were  that  at  the  time  of  making  the  bequest  the  woman  was  eighty- 
four  years  of  age,  was  on  her  death-bed  and  had  only  the  defendant 
(in  whose  favour  the  bequest  was  made)  near  her.  Defendant  had 
for  some  time  attended  upon  the  old  woman  and  supplied  her  with 
food,  &c.  The  Lower  Appellate  Court,  (reversing  the  order  of  the 
Original  Court)  dismissed  plaintiff's  claim  ;  upon  which  an  appeal 
was  preferred  to  the  Chief  Couii;  on  the  following  ground  :  "  That 
"  the  Court  of  first  instance  was  fully  justified  under  all  the  circum- 
**  stances  attending  the  bequest,  in  setting  it  aside  at  the  plaintiff's 
"  instance  ;  the  donation  being  voluntary,  made  by  a  very  old 
"  woman  eighty-four  years  of  age,  in  her  death  sickness,  without 
"  advice,  and  in  the  absence  of  her  own  relatives,  to  the  donee  who 
"  stood  towards  her  in  a  position  of  which"  undue  advantage  might 
"  readily  be  taken."  Held  by  the  Chief  Court  that  the  case  was  not 
one  in  which  undue  influence  could  be  presumed,         ...  ...         50 

w. 

War — Property  seized  in  time  of — See  State,  ...  ...  ...         14 
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Alia  Ditta  ?;.  Himmat, 

Alii  Slier  v.  Miissumat  Nur  Jihan, 

Arm*  Singh  V.  Gunesha  Rai, 

Asa  Niiud  V.  Hukmee,  ...  ...  ... 

Baba  Khem  Singh  v.  Dhunna  Singh, 

Bhola  V.  Nanku, 

Billings  V.  Bank  of  Upper  India, 

Chund  Mull  v.  President  of  Amritsar  Municipal  Committee, 

Cliimda  V.  Mihan,  ... 

Dittoo  Shah  v.  Nanuck, 

Powla  Mull  V.  Sawan, 

Dya  Ram  v.  Thakur  Dass, 

Fuzl  Ahmed  v.  Roshun  Din, 

Fuzl  Beg  V.  Chela  Mull, 

Ouj  ar  V.  D  iisoundi, 

Ourmukh  Singh  v.  Malla, 

Gyan  Chund  v.  Mohumda, 

Hira  v.  Mussumat  Dharmo,  ...  ... 

Hira  Singh  V.  Mastan  Singh, 

Hurnarain?;.  Arur  Singh, 

Indurjeet  v.  Morgan, 

Jhandu  V.  Gurmukh  Singh, 

Jiwan -y.  Langar, 

Jiwuu  Singh  v.  Anwar  Khan, 

Jussa  Singh  v.  Noora, 

Kala  V.  Tani, 

Kallu  V.  Hukma, 

Kania  Mull  v.  Sheoji, 

Kashi  Ram  ^.  Gunga  Ram, 

Khairdin  ?;.  Mahomed, 

Kirpa  V.  Tiruth, 

Kurrum  Bux  v.  Kirpa, 

Kurini  Khan  v.  Bahadur  Khan, 

Lakh  Ram  v.  Sudda  Ram, 

Lalloo  V.  Lall  Man, 

Maluk  Singh  v.  Nutha  Singh, 

Mana  v.  Khazana, 

McGuffin  V.  Secretary  of  State  for  India  in  Council, 

Megli  Singh  v.  Cheta, 

Mokham  Singh  v.  Ladha  Mull, 

Mukhun  Lall  v.  Massumat  Luohmi, 


JVo. 

52 
66 
28 
40 

7 
18 

4 
59 
35 
11 
42 
25 
37 
45 
57 
12 
23 
26 
19 
44 
58 
39 
30 
17 
36 
49 
24 
55 
51 
16 
50 

8 
48 
13 

1 
31 
22 
21 
46 
53 
20 
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Mnssumat  Iki-amul  Nissa  v.  Secretary  of  State  for  India  in  Council, 

IMussumat  Noor  Bux  v.  Mussumat  Shibratan, 

!Mya  Singh  v.  Cunesh  Dass, 

Nanack  Chund  and  Bunsidhur,  In  re^ 

Karain  v.  Khana, 

Konbut  V.  Khubee, 

Nur  Bux  V.  Gholam  Mohiuddin, 

Nutha  Singh  i'.  Ahmed, 

Pathan  v.  Sheikh  Ahmed, 

Ram  Ruttun  v.  Gori 

Rama  v.  Shere  Singh, 

Ram  Singh  v.  Badan  Singh, 

Ruttun  Singli  v.  Easher  Singh, 

Scinde  Railway  v.  Rustum  Khan, 

Shib  Dyal  v.  Mehtaba, 

Sodi  Brij  Bullab  Singli  v.  Sodi  Kartar  Singh, 

Teja  Singh  v.  Sochet  Singh, 

Turton  V.  Secretary  of  State  for  India  in  Council, 

Zoolfoo  V,  Ahmed, 


No. 

14 
10 
32 
54 

3 
27 
47 
43 
34 
38 
15 

9 

5 
29 

6 
41 
33 
21 
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Act  of  State — Badshapore  suit  : — The  judgment  of  the  Chief  Court  in  the  Badsha- 
pore  Suit  (Vide  2.  Panjah  Record,  p.  39,  Civil  Judgments)  affirmed 
l)y  the  Judicial  Committee  of  the  Privy  Council,  on  the  ground  that 
the  appellants  had  failed  to  prove  the  fourth  and  sixth  issues  (see  2. 
Panjah  Record,  p.  41)  and  to  establish  the  title  pleaded  by  them  ; 
their  Lordships  differing  from  the  Chief  Court  as  to  the  first  ground 
of  defence,  {viz.,  tliat  the  Government  took  possession  ofthePer- 
gunnah  of  Badshapore  Jharsa  as  au  act  of  State,  the  propriety  and 
validity  of  which  were  not  cognizable   by  any  Municipal  Court). 

.  The  Judgment  of  the  Chief  Court  in  the  "  Arms  Suit  "  {vide  2, 
Panjah  Record,  p,  58)  reversed  by  the  Privy  Council,  on  the  ground 
that  the  seizure  was  not  an  act  of  State,  but  an  act  done  as  under 
a  supposed  legal  right, 
„  Confiscation  of  the  Ex-King  of  Delhi's  estates — Jurisdiction — Power  of 
Ex-King  to  charge  his  estate — Recognition  by  Government  of  credi- 
tors' claims  : — Plaintiffs  sued  to  recover  Rs.  68,853,  alleged  to  be 
due  for  principal  and  interest  on  certain  bonds  executed  by  the  late 
King  of  Delhi.  The  bonds  did  not  mention  the  property  by  which 
the  debts  were  secured  ;  but  the  late  King  had,  as  far  as  he  law- 
fully could,  assigned  and  appropriated  to  the  discharge  of  the  debts 
certain  amounts  which  the  Resident  at  the  Court  of  Delhi  was  re- 
quested to  pay  yearly  out  of  the  revenues  of  certain  of  the  royal 
Taiyool  villages.  In  October,  1857,  the  British  Government  attach- 
ed and  took  possession  of  the  Ex-King's  lands,  who  had  been  already 
captured  by  the  Government  and  made  a  prisoner  of  war  shortly 
after  the  Mutiny.  By  a  Circular  of  the  Judicial  Commissioner  of 
the  Panjab,  under  the  order  of  the  Supreme  Government,  (  No.  112 
of  1859,)  all  mortgages  effected  by  the  King  on  those  estates  which 
the  Government  thus  confiscated,  were  to  be  paid  :  but  by  a  letter 
from  the  Government  of  India  to  the  Government  of -the  Panjab, 
dated  28th  December  1860,  published  in  Circular  of  12th  January 
1861,  in  continuation  of  Circular  112,  "the  Governor-General  was 
of  opinion  that  neither  Salig  Ram  and  Devi  Singh's  claim,  nor  that 
of  any  other  creditor  of  the  Ex-King,  who  had  been  convicted  of 
rebellion,  to  the  liquidation  of  their  claims  from  the  revenue  of  the 
Crown  lands,  should  be  admitted."  Upon  the  Circular  of  the  Judi- 
cial Commissioner,  plaintiffs  based  their  claim,    also  contending  that 


No. 
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the  King  had  only  a  right  to  that  which  remained  after  satisfying 
the  phiintiffs'  claim,  and  to  this  alone  was  Government  entitled  by 
virtue  of  the  confiscation. 

IJeld  by  the  Privy  Council   (affirming  the  judgment  of  the  Chief 
Court)  that   the   seizure  or   confiscation    of  the  property  of  the  late 
King  was  an  act  of  State  or  war,  in  respect  of  w-bich  the  Municipal 
Courts   had  no  jurisdiction ;  that   the    King  of   Delhi  had  no  such 
ownership  or  power  of  disposition  in  respect  of  his  estates  in  British 
territory  as  to    enable  Jiim  to  create    charges  upon  them  which  sur- 
vived his  deposition,  but  that  the  territory  was  assigned  to  his  grand- 
father, Shah  Alum,  for  the  support  of  his   royal  dignity  and  the  due 
maintenance  of  himself  (Shah  Alum)  and  family,  and  all  charges  and 
incumbrances  created  out  of  that    estate    fell    with  the  estate  itself; 
and  that  even  if  Circular   112    of  the    Judicial  Commissioner  were  a 
legislative  recognition  of  the  creditors'  rights  (which  it  was  not),  the 
Circular  of  12th  .lamiary  1861    was  of  ecjiial   validity    and  divested 
the  plaintiffs  of  their  claim,     ... 
Act — Section    14,  Act  II  of  1863 — -Execution  of  decree  of  Privy  Council. — A  party 
seeking  to  execute  a   decree   or  order  of   Her  Majesty   in    Council, 
should  bring  the  decree  or  order  to  th«    High  Court  [  in  the  Panjab, 
the  Chief  Court],  and  ask  that    Court   to    enforce   and    execute    the 
decree  ;   whereupon  it  becomes  the  duty  of  that    Court,    under   Sec- 
tion 14  of  Act  II  of  18G3,  to  give  directions  for  that  pui-pose  to   the 
Court  by  which  the  suit  was  originally  tried. 

It  is  no  objection  to  the  execution  of  a  decree  or  order  of  Her 
Majesty  in  Council,  that  the  decree  or  order  is  declaratory  only  and 
not  mandatory  It  is  the  duty  of  tire  Privy  Council  frequently,  and 
all  that  it  can  do,  to  make  a  declaration;  and  then  the  form  in 
which  that  declaration  is  conceived,  and  the  words  in  which  the 
order  is  framed,  amount  to  a  direction  to  the  High  Court  to  clothe 
that  declaration  in  the  proper  form  of  a  mandatory  order,  and  to 
give  effect  to  the  mandatory  order  so  expressed, 
Execution — Decree  of  Privy  Council. — See  Act  (No.  3.) 
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77te  reftrences  are  to  the  Nos.  given  to  the  cases  in  the  "  Hecord,'^ 


A. 


iTo. 


AbandoTiment — Child  under  twelve — Section  317,  Indian  Penal  Code  : — K.  was 
delivered  of  a  child  at  the  house  of  S.  her  mother,  K's  husband  being 
then  away  in  Kashmir.  K's  mother  took  the  child  to  the  hou^e  of 
K's  husband's  sister,  and  placed  the  child  naked  at  her  feet  or  in  her 
lap,  saying.  "  This  is  your  brother's  child."  S.  went  away,  and  the 
child  died  some  hours  afterwards.  Held  that  S.  had  not  committed 
an  offence  under  Section  317,  Indian  Penal  Code,  nor  had  K.  abetted 
any  such  offence,  ...  ...  ...  ...  ...         33 

Abetment. — See  Culpable  homicide  (No.  30.) 

Acts— Act  XIV  of  1843.— See  Salt  (No.  9.) 

Act  XXXVI  of  1855.— See  Salt  (No.  9.) 
„         Act  XXII  of  1864 — Previous    conviction — Confiscation    of  liquor: — In 
November  1871,  A.  C,  a  Parsee  merchant,  was  convicted,  under    Sec- 
tion 29  of  Act  XXI  [  of  1864,  for  selling   liquor,  through  his  servant 
R.,to  European  soldiers  without  the  required  licence.    In  June  1872, 
P.,  who  was  managing  A.  C.'s    business  in   the  absence  of  the  latter,  ■ 
was  convicted  under  the  same  section,    and  the  Court  directed  that, 
under  Section  30  of  the  Act,  any   spirituous    liquor  and  wine  in  P.'s 
possession  should  be  seized  and  confiscated.      Under    this  order,  the 
spirituous  liquor  and  wine  in  A.  C.'s  shop  were  seized. 

Held  by  the    Chief  Court   that  as    P.  had  not   been  previously 
convicted,  the  order  directing  the  confiscation  of  the  wine  and  liquor 
was  illegal  and  must  be  quashed,  ...  ...  ...  20 

„  Act  XV  of  1867 — Non-payment  of  Octroi — Absence  of  Municipal 
rules  : — Evasion  of  octroi  is  only  an  offence  against  Municipal  rules  ; 
and,  therefore,  in  a  place  where  there  are  no  rules  in  force  under 
Act  XV  of  1867,  the  non-payment  of  octroi  duty  is  not  punishable,  24 

„  Act  I  of  1871 — Amends  to  accused  for  frivolous  complaint : — Amends 
are  awardable  to  an  accused  person  (under  Section  270,  Criminal 
Procedure  Code)  in  the  case  of  a  frivolous  and  vexatious  complaint 
under  a  special  Act,  such  as  Act  I  of  1871  (Cattle-Trespass  Act,)     ...  1 

„  Act  X  of  1871 — Excise — Previous  conviction — "  Like  offence  " — Im- 
prisonment in  default  of  payment  of  fine  : — By  Section  76  of  Act  X 
of  1871  (Excise  Act)  any  person  convicted  of  an  offence  against  the 
Act  after  having  been  previously  convicted  of  a  like  offence,  is  liable, 
in  addition  to  the  penalty  provided  for  such  offence,  to  six  months' 
imprisonment. 
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The  references  are  to  the  J^os,  given  to  the  cases  in  the  "  Record.*' 


No, 
Held  that  the  words  "  like  offence  "  iucluded-an  offence  commit- 
ted prior  to  the  passing  of  the  Act  tind    were  not    applicable  only  to 
a  previous  offence  against  the  Act. 

Wlion  a  fine  is  imposed  under  Section  65  of  the  P^xcise  Act,  the 
Court  is  competent  to  award  imprisonment  in  default  under  Section 
5  of  Act  I  of  1 808,  ....  ...  ...  ...  6 

Acts — Act  XXXIII  of  1871 — Punjab'  Land    lieveraie    Act — Rules — Endeavour  to 
comply  with    orders  : — Under     rule  10    of     para.    16  of  the  rules 
framed  under  the    Land  Revenue  Act,  1871,  lumbardars    are  bound 
to  carry  out   to  the  best  of  their   ability  any  ordei*8  that  they  may 
receive  from  the  Deputy   Commissioner   requirinj^   them  to  furnish 
information.     Two    cases   of    cholera   occurred    in     the   village   of 
accused,  lumhardar  ;  he  wae  absent   from  his  village  when  one  case 
occurred,  and  was  on  his  way  lo  report  the  other   case  when  he  met 
the  native  doctor,  who  took   him  back  to   the  village.     He  was  con- 
victed under  Section  176,  Indian  Penal  Code,  on  the  ground  that  he 
had  not  complied  with  an  order  issued  by  the  Deputy  Commissioner 
requiring  cholei-a  cases  to  be  reported. 

Belli,  that  though  the  accused  appeared  by  his  own  conduct  to 
be  aware  of  the  duty    imposed  upon   him  in   respect  of  furnisliing 
information    regarding    cases  of  .cholera,  he    did  to   the  best  of  his 
ability  conform  with  the  order  of  the  Deputy  Commissioner.     Con- 
viction quashed,   ...  ...  ...  ...  ...  23 

See  Criminal  Procedure  Code, 
„     Indian  Penal  Code. 
„       Whipping. 

Adultery — Sections  ^Q  and  167,  Criminal  Procedure  Code — Complaint  of  husband 
preferred    through     Counsel    only — Legality    of    commitment  : — A 
instituted  a  complaint  against  B^  for  the  abduction  of  his  (^Ps)  wife, 
under   section  498,    Indian  Penal   Code,   and  after   examination   of 
compiaiiiant  and  his  witnesses,  B  was   discharged  by  the  Magistrate 
under  Section  250,  Criminal    Procedure   Code.     On   the  13th    Feb- 
ruary,   A    made    a  second  complaint  against   B   under   the    same 
section    of  the  Penal  Code,    and   B   was    summoned  for   the    22nd 
February.     Bttwfc«5ii    the    13th    and    22nd    February,    ^'s   counsel 
preferred    a  cojnj>laint  against  B  under  Section  497    (adultery),  the 
complaint  being  signed  by  counsel   only,  and  the    Magistrate  issued 
a  warrant.     On    the  same    day  both  charges   were  gone  into,    when 
B  was    again  discharged  as  to    Section    498,  but  committed   to  the 
Sessions    for   iYveX  under   Section  497,  no    exammation  of  A    being 
taken.     Held  that  as  A   had  preferred  the  complaint  under   Section 
497  only  through  his    Counsel,  and  not  as  required    by  Section  177, 
Criminal    Procedure    Code,    and    had   not    been    examined    under 
Section  66  of  the  Code,  the  <x)mmitment  of  B  to  the    Sessions  was 
bad.      Commitment  quashed  accordingly,,..  ...  ...  11 

„         Frontier  Rules — Retrospective  effect  of. — '^^qq  Frontier  Rules,  ...  10 

„  Frontier  rules — Punishment  : — Until  the  promulgation  of  the  Frontier 
rules  was  well  known,  a  liglit  punishment  in  the  case  of  a  woman 
convicted  of  adultery  advised  by  the  Chief  Court,         ...  ...  15 

Amende — Frivolous  complaint — Cattle-trespass  Act  ; — See  Acti>j  Act  I  of  187 Ij    ...         1 
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No, 

Appeal — Theft — Older  to  restore  stolen  pi-operty^ — Setting  aside  restoring  order :^— 
The  accused  was  convicted  of  theft,  and  the    property  alleged  to  be 
stolen  was  ordered  to    be  restored  to  the  complainant.     On  appeal, 
the    Commissioner   reversed  the  order  of  conviction^  but  passed  no 
express  order   as  to  the  property  ;    subsequently,    upon    a   further 
petition  from  the    accused,    the    Commissioner    directed   that    the 
complainant  should  restore  the  property  to    the   accused.     Held  by 
the  Chief  Court  that   this  last  order   was  within  the  Commissioner's 
jurisdiction,  and  was  correct,  ...  ...  ...  ..,  2 

„.         Section  411,  Criminal    Procedure  Code — When   the  sentence  is   a  fine 
of  Rs,.  50,   and   in  default  imprisonment   for   a  term  exceeding    one 
month,  an  appeal  lies,^  ...  ...  ...  ...  3 

„  Track  Law — Jurisdiction  of  Magistrate  : — An  appeal  does  not  lie  from 
an  order  of  the  Commissioner  refusing  to  impose  a  fine  under 
Section  42  of  Act  IV  of  1872. 

Under  that  Act,  only  the  Magistrate  of  the  District  is  em- 
powered to  inflict  a  fine  with  the  previous  sanction  of  the  Commis- 
sioner, ....  ...  ...  ...  ...  16 

Cantonments.— ^QQ  Acts,  Act  XXTT  of  1864  (No.   20). 

Commitment — to   Deputy  Commissioner,  cincelled   by  him^ — Illegal  procedure  :^ — A 
Magistrate  committed  the  accused  for  trial  by  the    Deputy  Commis- 
sioner under  Section  304,  Indian.  Penal  Code.       The    Deputy    Com- 
missioner sent  the  ease  back  for  trial  by  the  Committing  Magistrate, 
on  the  ground  that  the  offence  disclosed   fell  under   Section    304  A 
(Act  XXVII  of  1870  )  ;   and  the  Committing    Magistrate    tried    and 
convicted  the  accused  under  that  Section.     Held  hj  the  Chief  Court,, 
that  the    Deputy    Commissioner   acted,  illegally   in   cancelling    the 
conomitment,  and  that  the  case  must  be  re-tried    by   him    upon   the 
commitment  originally  made,  ...  ...  ....         28 

See  Adidte^y  (  No.  ll..> 

Confession  i — ^Tlie  extenuating  parts  of  a  prisoner's  confession  should  be  con.sidered,. 
as  well  as  the  criminating  parts,  except  where  there  is  evidence  to 
contradict  them,  ...  ...  ...  ...  4t 

Confiscation. — Disobeying  order  of  public  servant — Section-  188,  Indian  Penal 
Code  I — Accused  was  convicted  under  Section  188,  Indian  Pena,^' 
Code,  of  exposing  beef  for  sale  in  the  city  of  Amritsar  and  thereby 
disobeying  an  order  duly  promulgated.  He  was  sentenced  to  rigo- 
rous imprisonment  for  two  months  and  his  knife  and  scales  w^ere 
ordered  to  be  confiscated.  The  Chief  Court  on  the  revision  side 
eancelled  the  order  of  cwiftscation    as   being   unauthoi'ized   by   law,  13^ 

See  Acts,  Act  XXII  of  1864  (No.  20). 

Costs. — Failure  of  com.plainant  to- defray  expenses  of  producing  accused — Refiisal  of 
Magistrate  to  hear  case. — The  complainant  having  satisfied  the  Court 
that  there  are  grounds  for  issuing  a  warrant,  it  rests  with  the  Court 
to  bring  the  accused  before  it  without  further  reference  to  the  conir 
plainant.  
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No. 
Tbei-efore,  where  the  Magistrate  struck  the  complainant*s   case 
off  the  file  on  his  (comphiinaiit's)  refusing   to  pay   the    expenses   of 
bringing  the  accused  from  Calcutta,  against  whom  the  Magistrate  had 
issued  a  warrant, — the  Chief  Court  directed  the  case  to    be    restored 
to  the  file  and  a  fresh  warrant  to  be  issued,  ...  ...  21 

Criminal  Procedure  Code — Theft — Order  to  restore  stolen  property — Setting  aside 

restoring  order. — See  Appeal,  ...  ...  ...  2 

„         Section  411 — Appeal. — See  Appeal,  ...  ...  ...  5 

„  Sections  6G  and  177 — Adultery — Complaint  must  be  preferred  by  hus- 
band.— See  Adultery,  ...  ...  ..,  ...         11 

^  445 A.  of  Act  VIII  of  1869— Section  75,  Indian  Penal  Code.— Punish- 
ment : — The  Magistrate  of  the  District,  trying  the  accused  under 
Section  445A  of  Act  VIII  of  18G9,  sentenced  him  to  10  years'  rigo- 
rous imprisonment  under  Section  75  of  the  Penal  Code.  Held  that 
the  Magistrate  of  the  District  was  not  competent  to  pass  a  sentence 
of  imprisonment  exceeding  seven  years ;  and  that  if  it  were  expe- 
dient that  the  punishment  should  be  more  than  seven  years'  im- 
prisonment, he  ought  to  have  committed   to   the  Court   of  Session,  31 

yy         Procedure  partly  under  Code  and  partly   under   Frontier  Rules. — See 

Frontier  Rules,  ...  ...  ...  ...  IS 

Culpable  Homicide — Arrest  of  offenders — Violence  : — J.,  with  three  others,  all  of 
them  unarmed,  attempted  late  at  night  to  steal  wood  from  H.  S.'s 
field.  M.  S.,  who  was  in  charge  of  the  field,  raised  an  alarm,  and  H^ 
S.  with  K.  S.  and  L.  S.  came  up  and  seized  J.  and  S.  D.,  another  of 
the  thieves.  H.  S.  and  his  party,  who  were  armed  with  sticks^ 
struck  J.  and  S.  D.,  and  took  them  into  the  village,  J.  being  sense- 
less from  the  blows  and  S.  D.  uninjured.  J.  died  next  morning 
from  one  of  the  blows  received,  which  had  broken  one  of  his  ribs,, 
and  which  was  the  only  serious  blow  inflicted.  The  Deputy  Com- 
missioner convicted  H.  S.,  M.  S.,  K.  S.,  and  L.  S.  of  culpable  homi- 
cide, holding  that  though  it  was  not  shown  which  of  the  four  inflict- 
ed the  fatal  blow,  they  were  all  four  guilty,  as  they  were  acting^ 
together  for  a  common  purpose. 

Held  by  the  Chief  Court  that,  with  reference  to  the  common 
purpose  of  the  accused  to  arrest  the  deceased,  who  with  others  was. 
attempting  to  commit  theft,  and  other  circumstances  in  the  case, 
and  as  it  had  not  been  found  that  the  accused  had  used  excessive 
violence,  the  conviction  must  be  set  aside,  ...  ...         2S 

„  Abetment — Provocation  : — H.  had  f€)r  some  time  suspected  his  wife 
of  a  criminal  intrigue  with  R.  K.  gave  H.  information  that  R.  and 
H's.  wife  had  arranged  to  meet  at  a  certain  place,  to  which  H.  and 
K.  went  together,  the  former  armed  with  a  stick,  and  where  they 
caught  H's.  wife  and  R.  in  the  act  of  committing  adultery.  H.  pur- 
sued R.  for  about  fifty  paces,  and  then  struck  and  killed  him,  after- 
wards turning  upon  his  wife  ( who  had  been  detained  by  K.)  and 
striking  her  ;  she  escaped,  severely  beaten,  but  H.,  according  to  his 
own  statement,  believed  he  had  mortally  struck  her.  The  Sessions 
Judge  convicted  H.  of  murder  and  K.  of  abetment  of  murder,  and 
sentenced  each  to  transportation  for  life.  Held  by  the  Chief  Court 
that  K.  was  not  guilty  under  the  circumstances  of  any   offence^  and 
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No. 
X\i2it  H.  was  guilty  of  culpable  homicide  not  amounting  to  murder. 
K.  ordered  to  be  released,  and  the  sentence  upon  H.  reduced  to  three 
years'  rigorous  imprisonment,  ...  ...  ...  ...         30 

See  Murder. 

D. 

Defence. — ^qq  Private  Defence,     ...  ...  ...  ...  ...         12 

Disease — Spreading  infection  of — Negligent  act — Section  269,  Indian    Penal  Code  : 

— Accused  were  convicted  under  Section    269,  Indian    Penal    Code, 

for  allowing  accumulation   of  filth    and   manure  in  their  villages. 

,  Held  that  this  could  not  be  construed  into  an    act    likely  to  spread 

infection  of  dangerous  disease,  within  the  meaning  of  the  section,  25 

f. 

Frontier  Rules — are  not  retrospective  : — The  accused  (a  married  woman)  was  con- 
victed by  the  Sessions  Judge  of  Peshawar  of  adultery,  under  No.  8 
of  the  Frontier  Rules  of  the  5th  January  1872.  The  act  of  adultery 
was  committed  on  the  10th  August  1871.  Held  that  the  conviction 
must  be  quashed,  as  the  Rules  were  not  retrospective  in  regard  to 
the  offence  of  adultery,  which  they  made  an  offence  in  the  woman, 
altering  the  previously  existing  law,  ...  ...  ...  10 

„  Adultery — Punishment  in  case  of  woman  found  guilty. — See  Adultery 
(No.  15). 

„  Procedure  partly  under  Rules  and  partly  under  Criminal  Procedure  Code ; 
— The  Deputy  Commissioner  of  Hazara,  acting  under  Section  445  A. 
of  Act  VIII  of  1869,  proceeded  to  try  three  persons  accused  of  culp- 
able homicide.  Finding  in  the  course  of  the  trial  that  the  evidence 
against  one  of  the  prisoners,  Muhammad  Ali,  failed  to  bring  the 
offence  home  to  him,  the  Deputy  Commissioner  relegated  him  to  a 
council  of  elders  under  No.  6  of  the  Frontier  Rules. 

Held  that  the  Deputy  Commissioner's  proceedings  were  illegal 
and  that  Muhammad  Ali  must  be  discharged;  that  the  Deputy  Com- 
missioner was  bounj  to  elect  in  the  first  instance  whether  he  would 
proceed  against  the  accused  (  whether  one  or  more  persons )  under 
the  Frontier  Rules  or  under  the  Indian  Penal  and  Criminal  Proce- 
dure Codes  ;  and  that  he  could  not  proceed  under  Chapter  XIV  of 
the  Criminal  Procedure  Code,  and  then,  when  he  found  the  evidence 
insufficient,  fall  back  on  the  Frontier  Rules  ;  and  that  under  no 
circumstances  could  he  treat  some  of  the  accused  under  one  system 
and  some  under  the  other,       ...  ...  ...  ...         18 

I. 

Indian  Penal  Code — Section  75 — Conviction  of  attempt  to  commit  offence  :- — Accu- 
sed was  convicted  in  1862  under  Section  454  (Chapter  XVII)  of  the 
Penal  Code  ;  again  in  1864  of  an  offence  against  property  (Chapter 
XVII)  j  and  a  third  time  of  an  attempt  to  commit  an  offence  under 
Section  456  of  the  Penal  Code.  For  this  last  offence,  he  was  senten- 
ced to  six  years'  imprisonment.  Held  that  the  offence  being  an 
attempt,  and  punishable  under  Chapter  XXIII  of  the  Code,  Section 
75  did  not  apply.  Punishment  reduced  accordingly  to  eighteen 
months'  imprisonment,  ...  ...  ...  ...         2? 
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ItuUati,  Penal  Cod^e — Section  445A.    of  Act  VIII  of   1869 — Punishment— -Section 

75,  Indian  Penal  Code. — See  Oriminal  Procedure  Code,  '  ...  31 

„         Section  167 — Public  servant  framing  incorrect  document — Putwarry  : — 
Accused,  village    Putwany,    prepared  an    incorrect  copy  of  an  entry 
in  his  ix)2uamcfui  for  S.,  plaintift'  in  a  civil    siiit.     The  entry  related 
to  a  contract  between  S.  and  another ;  accused   was  convicted  under 
Section  167  of  the  Penal  Code,  of  framing  an  incorrect  document   as 
a  public  serv^ant.     Held   that  the    conviction  was  right,  ...  32 

„         Section  188 — Disobeying  order  of  public    servant — Punishment — Con- 
fiscation of  property. — ^QG  ConfuaUion,      ...  ...  ...  l^, 

„         Section  211 — False  charge   of  offence: — Nihala   informed  a  police  ser^ 
geant  that  a  burglary   had  been    committed    and  that  he    suspected 
Ram  Kishen.     In  consequence   of  this    information.    Ram    Kishen's. 
premises  were  searched  and  some  property    belonging  to  Nihala  was 
found.    Ram  Kishen  was  arrested,  but  upon  investigation  the  Magis- 
trate found  that    Nihala  had    himself  placed  the    property   where  it 
was  discovered.     Ram    Kishen  was    accordingly   discharged,  and  ho 
then  brought  a  charge    against  Nihala   under   Section    211,    Indian 
Penal  Code,  who  was   committed  to  the   Doputy    Commissioner   for 
trial,  but  acquitted  on  the  ground  that   he  (Nihala)  had  never  made 
any  charge  against  Ram  Kishen,  but  had  merely  stated  that  he  sus- 
pected him.     On  the    Revision  Side,    the  Chief  Court  Jield  that  the 
facts  disclosed   an  offence   under   Section    211,  and   directed  a  new 
trial,  ...  ...  ...  ...  •  ...  ...  14 

„         Section  269 — Negligent  act. — See  Disease,    ...  ...  ...         25* 

„         Section  317. — See  Abandonment,  ...  ...  ...  33 

„  Section  372 — Letting  to  hire  for  purpose  of  prostitution  : — The  accused 
had  been  a  prostitute  by  profession  ;  and  her  niece,  whose  mother 
w^as  dead,  was  brought  up  by  the  accused,  and  when  about  twelve 
years  old  took  to  prostitution,  the  profession  of  the  family,  plying 
her  trade  at  the  door  of  her  aunt's  house  and  supporting  her  aunt 
from  her  earnings.  Held  that  the  facts  did  not  establish  a  charge 
against  the  accused  of  letting  the  girl  to  hire  within  the  meaning  of 
Section  372,  Indian  Penal  Code,  ...  ^..  .^^         2.9^ 


Market  Overt. — ^qq  Stolen  Pi^perty,  ...  _.  ^.^  ...       7    & 

Murder — Extenuating  circumstances ; — According  to  the  prisoner's  statement  (the 
only  direct  evidence  in  the  case)  Massummat  Wahabji  solicited  him 
to  continue  a  criminal  intercourse  which  had  existed  between  them  ; 
and  on  his  declining,  she  kicked  him,  on  which  he  struck  her  a  blow 
over  the  region  of  the  heart,  throttled  her  till  she  ceased  breathing,, 
and  then  flung  the  body  into  a  well.  Held  that  there  was  not  such 
grave  and  sudden  provocation  as  reduced  the  offence  to  culpable 
homicide  ;  and  that  the  case  did  not  fall  under  the  4th  exception  of 
Section  300,  Indian  Penal  Code  (sudden  fight,  &c.),  because  the 
prisoner  acted  in  a  cruel  and  uimsual  manner :  but  that  the  provo- 
cation received  by  the  accused,  was  sufficient  reason  for  not  passing 
sentence  of  death — Sentence    commuted  accordingly,  .,.  ^ 
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The  references  are  to  the  I^os.  given  to  the  cases  in  the  "  Secord." 


No, 
Murder — Evidence  : — Gulab,  his  wife  ( Massiimmat  Bassarana ),  Massummat 
Kassima  (his  mother),  and  Habab  (younger  brother  of  Gulab,  about 
twelve  years  of  age)  took  their  evening  meal  together.  Habab  and 
Massummat  Kassima  alleged  that  the  meal  was  cooked  by  Massum- 
mat Bassarana,  and  there  was  no  evidence  to  the  contrary.  Dur- 
ing the  night,  Massummat  Bassarana  was  taken  ill,  and  neither 
Gulab  nor  his  mother  took  any  measures  to  relieve  her  suiferings. 
In  the  morning,  Gulab  went  off  to  the  grazing  ground,  leaving  his 
mother  at  home.  At  about  2  o'clock  P.  M.,  Massummat  Bassarana 
died,  and  information  was  given  to  the  Mulliks  the  same  afternoon, 
Gulab  and  his  mother  falsely  stating  that  the  deceased  had  died 
from  cold,  the  eifects  of  bathing  in  the  night.  There  was  reason  to 
believe  that  Gulab  and  Massummat  Kassima  would  have  quietly  buried 
the  deceased,  but  the  Mulliks  having  their  suspicions  aroused,  w^ent  to 
Gulab's  house  at  9  p.  m.,  to  make  enquiries,  and  the  burial  as  intended 
did  not  take  place.  The  body  of  the  deceased  was  examined,  and 
it  was  found  that  she  had  been  poisoned  with  arsenic.  There  was 
no  evidence  that  the  deceased  had  either  vomited  or  been  purged  ; 
but  the  medical  evidence  was  that  it  was  "  highly  improbable  "  that 
she  had  not.  The  suggestion  against  Gulab  and  his  mother,  who 
were  accused  of  having  administered  the  person,  was  that  they  had 
removed  the  traces  of  the  vomiting  and  purging.  No  poison  was 
traced  to  the  possession  of  the  accused.  For  the  prosecution  it  was 
further  suggested  that  the  motive  for  poisoning  Mussummat  Bassa- 
rana was  that  Gulab  wished  to  marry  another  woman,  Kashmiri, 
who  refused  on  account  of  his  being  already  married.  There  was  no 
doubt  that  Gulab  did  wish  to  contract  this  second  marriage,  but  his 
mother  alleged  that  the  objection  to  it  came  from  Kashmiri's  mother 
and  was  that  she  (Kassima)  had  suckled  Kashmiri.  Gulab  and 
Kassima  were  tried  for  the  murder  of  Mussummat  Bassarana,  and 
sentenced  to  death. 

Per  Melvill,  J.  (Boulnois,  J.,  concurring,  &  Lindsay,  J.  dis- 
senting).— That  the  evidence  did  not  exclude  every  reasonable  hy- 
pothesis but  that  of  the  guilt  of  the  accused.  Conviction  according- 
ly set  aside,  ...  ...  ...  ...  ...  5 

0. 

Octrol—^Q  Acts,  Act  XV  of  1867,  ...  ...  ...  ...         24 


Private  Defence — Exercise  of  right — Illegal  resistance  of  force  by  force  : — Mussum- 
mat L.,  a  girl  sixteen  years  of  age,  was  betrothed  to  L.  S.,  having 
been  previously  betrothed  to  G.  S.  A  few  days  before  the  day  fixed 
for  her  marriage  with  L.  S.,  she  escaped  from  her  father's  house  and 
went  to  the  house  of  her  married  sister  in  another  village.  Her 
father,  apprehending  that  G.  S.  would  attempt  to  carry  the  girl  off, 
sent  a  body  of  men  to  keep  watch  outside  the  village  in  which  she 
had  tfiken  refuge.-  G.  S.  with  a  body  of  men  went  to  the  village, 
was  joined  there  by   Mussummat  L.,   and  the   two,   mounted  on  a 
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The  references  are  to  the  Noa.  given  to  the  cases  in  tJie  *'  Record. 


No. 
horse  and  accompanied  by  two   servants,   left  the  village.     Outside, 
they  were  met  by  B.,  one  of  the  party  of  the  girl's  father,  who  seized 
G.  S.'s   horse    in  order   to  prevent   his  riding   away  with    the    girl. 
G.  S.,  apprehending,  as  it  was  alleged  for  him,  that  a  general  attack 
would  be  made  upon  him  by  the  rest    of  B's  party,  struck  B.  on  the 
head  with  a  club  in  order   to  escape,    G.  S.'s  servants  also  attacking 
B.     The  rest  of  the    party  to   which  B.    belonged,   attracted  by  his 
cries,  turned  out,  G.  S.'s  party  doing  the  same  ;  and  a  fight  ensued. 

Held  t\\i\t  G.  S.  was    not  justified    in    striking    B.,  and  was  not 
acting  in  the    exercise    of  the   right  of  private  defence,  but  that  he 
illegally  resisted  force  by  force,  ...  ...  ...  12 

Prostitution. — See  Indian  Penal  Code  (Section  372,)         ...  ...  ...  29 

Public  servant — Putwarry. — See  Indian  Penal  Code  (Section  167,)     ...  ...         32 

E. 

Remand — When  Magistrate  should  order  remand  : — Before  remanding  an  accused 
person,  a  Magistrate  must  have  some  reason  to  think  it  likely  that 
further  evidence  may  be  obtained  ;  he  cannot  detain  the  prisoner 
on  the  mere  expectation  that  time  will  show  his  guilt  or  upon  the 
chance  of  further  facts  coming  to  light,     ...  ...  ...         17 

s. 

Salt — Unlawful  possession  : — Being  in  possession  of  more  than  one  seer  of  un- 
lawfully manufactiu^ed  salt  is  a  punishable  offence,  under  No.  32 
of  the  rules  issued  by  the  Board  of  Administration  Panjab,  29th 
May  1851,  for  the  protection  of  the  Salt  Revenue,        ...  ...  9 

Stolen  Property — Order  to  restore — Theft — Appeal — Setting  aside  restoring  order — 

See   Appeal^  ...  ...  ...  ...  ...  2 

„  Bond-fide   purchaser — Market   overt  : — Unless  the  sale  take   place   in 

market  overt    (  as  explained  in  Section    13,  para.    7,    Punjab   Civil 
Code  ),  a  hond-fide  purchaser  of  stolen  property  acquires    no  title  to 
it  :  he  must  restore  the    property  to  the  original    owner,  looking  to 
the  seller  for  his  remedy,         ...  ...  ...  ...  7 

„  Title  of  purchaser  of  : — The  purchaser  of  property  stolen  or  criminally 
misappropriated,  cannot  acquire  a  title  thereto  by  purchase  from  the 
offender,  ...  ...  ...  ...  ...  8 

T. 

Track  Law — Appeal — Jurisdiction. — See  Appeal  (No.  16). 

¥. 

Whipping — Previous    conviction  : — Whipping  can   be  awarded  upon  conviction   of 
an  offence  committed  prior   to  that  of  which  the   accused   was  first 
convicted,  ...  ...  ...  ...  ...  19 

„  Two  convictions  at  same  time  : — Where  an  accused  is  convicted  of 
two  offences  at  the  same  time,  he  is  liable  to  be  whipped  under 
SectionSof  Act  VIof  1864,...  ...  ...  ...        22 
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No. 

Alia  Ditta  v.  Shere  Mahomed,  ,„  ...  ...  ...  1 

Alya,  Crown  v.,                     ...  ...  ...  ...  ...  28 

Bahadur  Khan  f.  Crown,      ...  ...  ...  ...  ...  31 

Buta  Singh,  Crown  v.,          ...  ...  ...  ...  ...  25 

Deva  Smgh,  Crown  i;.,         ...  ...  ...  ...  ...  27 

Diirrab,  Crown  v.,                 ...  ...  ...  -.  ...  22 

Fattah  V.  Mahomed  Din,      ...  ...  ...  ...  ...  3 

Gurdit  Singh,  Crown  v.,       ....  ...  ...  ...  ...  7 

Gurdit  Singh  ^;.  Crown,        ...  ...  ...  ...  ...  12 

Hajat  Ali  Khan  V.  Jahana,  ...  ...  ...  ...  ...  16 

Hira  Singh  and  others  v.  Crown,  ...  ...  ...  ...  26 

Hira  Singh  V.  Crown,            ...  ...  ...  ...  ...  32 

Hussu,  Crown  V,,                    ...  ...  ...  ...  ...  ^ 

Hussun  V.  Crown,                 ...  ...  ...  ...  ...  30 

Imami  v.  Crown,                   ...  ...  ...  ...             .     •.•  15 

Kahn  Singh  v.  Hnkam  Singh,  ...  ...  ...  ...  21 

Kala  Singh  ?;.  Crown,            ...  ...  ...  ...  .•■•  24 

Khuda  Bux  V.  Crown,           ...  ...  ...  ...  ...  17 

Kirpa  Singh  z;.  Bhup  Singh,  ...  ...  ...  ...  11 

Muhammad  Ali,  Crown  v.,  ...  ...  ...  ...  ...  18 

Mussumat  Bukhtawur  V.  Crown,  ...  ...  ...  ...  15 

„         Kassima,  Ciown  v.y  ...  ...  ...  ...  5 

„         Khairo,  Crown  v,,  ...  ...  ...  ...  33 

„         Khana  v.  Crown,  ...  ...  ...  ...  10 

„         Rahiman  v.  Crown,  ...  ...  ...  »..  29 

„         Velayt,  Crown  f.,  ...  ...  ...  ...  ^ 

Nihala,  Crown  v.,                  ...  ...  ...  »••  *-.  1^ 

Oomrah,  Crown  v.,               ...  ...  ...  ..►  —  1^ 

Pestonjee  v.  Crown,              ...  ...  ...  —  —      "  20 

Polu,  Crown  v.,                     ...  ...  ...  ...  »*►  6 

Prem  Sukh  v.  Joahir,           ...  ...  ...  ...  •►•  2 

Rama  v.  Crown,                    ...  ...  ...  ...  •••  23 

Sumundur,  Crown  v.,           ...  ...  ••.  ••»  ♦^  4i 


Criminal  Judgments, 


INDEX 

TO 

EEYENUE     JUDGMENTS, 
1872. 


The  references  are  to  the  Nos.  given  to  the  cases  in  the  **  Record." 


No. 

Absence — for  one  year,  of  hereditary  cultivator — no  bar  to  his  suit  against  co-ten- 
ant : — One  year's  absence  does  not  bar  the  claim  of  a  hereditary 
cultivator  to  a  share  in  the  holding,  which  does  not  intermediately 
lapse  to  the  proprietor.  The  one  year  rule  refers  only  to  the  relation 
between  proprietoi-  and  tenant,  and  not  to  tKe  case  of  a  tenant  suing 
his  co-tenant  for  the  share  of  the  former.  In  such  case,  disposses- 
sion or  absence  for  12  years-  is  required  to  bar  the  tenant's  claim,  •...  9 

Apostacy^ — Inheritance  : — Plaintiff  was  nephew  of  Thakurdas,  deceased,  and  defen- 
dant was  first  cousin  once  removed.  Defendant  resisted  plaintiif's 
claim  to  succeed  to  Thakurdas'  estate  on  the  ground  that  plaintiff's 
father  had  abandoned  Hinduism  for  the  Muhammadan  religion. 
Held  that  the  change  of  religion  on  the  part  of  plaintiif's  father  did 
not  deprive  plaintiff  of  his  right  to  inherit,  ...  ...  6 

Dharat — Jurisdiction : — The  right  to  collect  dharat  is  one  which  is  not  cognizable 
by  the  Civil  Courts.  The  cess,  being  of  the  nature  of  a  tax,  the 
orders  of  the  Government  are.  required  to  impose  it.  When  it  has 
been  imposed  under  due  authority,  the  person  so  authorized  may- 
sue  to  realise  sums  ducv         ...         '         ...  ...  8 

Hereditary  Tenant — Vohmtary  admission — Section  6  of  the  Tenancy  Act — An 
admission  made  under  an  erroneous  impression  does  not  affect  occu- 
pancy rightSj         ...  ... ...  ...  3 

„         Continuous  possession  is  necessary  to  secure  occupancy  rights,  ...  4 

„         Revival  of  right  of  occupancy  : — The    right    of  occupancy    cannot    be 
revived  after  being  given-  up  for   a  certain    consideration    in  a   case 
before  a  Civil  Court,  ....  ...  ...  ...  5 

^QQ'- Absence  (No:  9). 

Inheritance. — See  Apostacy  (No.  6). 

Jurisdiction. — See  Dharat  (No.  8). 

Manager — Appointment  of,  by  widow — Wajih-ul-urz  : — The  widow  of  a  deceased 
shareholder  in  an  undivided  estate,  cannot  appoint  a  separate 
manager  for  herself ; — at  all  events,  she  cannot  do  so  where  the 
^m;^6-w^^«r,4;  disallows  such  an  appointment,  ...  ...  7 

Pahi-lcasht  : — Lapse  of  time  does  not  give  a  Pahi-kasht  tenant  rights  of  occupancy,  1 

.Ke/i^— Enhancement— Section  11,  Act  XXVIII  of  1868  :— The  Court  of  first 
instance  in  determining  the  issue  whether  the  rent  paid  by  de- 
fendants was  below  the  rate  of  rent  usually  paid  in   the  neighbour- 
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No. 

ing  villages  by  tenants  of  the  same  class  with  right  of  occupancy 
for  land  of  a  similar  description  and  with  similar  advantages,  calcu- 
lated entirely  on  the  cash  rates  paid  under  the  first  regular  Settle- 
ment by  tenants  of  this  class.  The  first  Court  of  appeal,  the  Com- 
missioner of  the  Division,  held  that  the  rent  test  should  have  been 
the  rents  paid  by  the  tenants  in  kind  and  the  proportion  which 
these  rents  bore  to  the  land  reyenue  ;  also  that  the  Court  of  first 
instance  was  bound  to  examine  the  claim  with  reference  to  any  one 
of  the  three  grounds  imder  which,  in  Section  11,  Act  XXVIII  of 
1868,  enhancement  might  be  claimed,  and  that  under  the  third  of 
these  grounds  plaintiffs  claim  was  good. 

Heldj  in  concurrence  with  the    Commissioner,  that  the  proprie- 
tor was  entitled  to  enhanced  rent  at  twice  the  Government  Revenue,  3 

JReview : — Except  where  the  decision  is  so  absolutely  wrong  in  principle  that  there 
can  be  no  doubt  as  to  the  impropriety  of  the  judgment,  granting 
a  review  is  unadvisable,  ...  ...  ...  ...  1 

Rights  of  occupancy. — See  Hereditary  Tenant. 

Tenancy  Act — Voluntary  admission. — See  Hereditary  Tenant,  ...  ...  3 

See  Bent,  ...  ...  ..♦  .►.  ..»  2 
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1 


Bur  Singh  1'.  Prem  Singh,    ..,  ,.,       •  r.r  t^^r 

Dula  Singh  v.  Jowahir  Singh, 

Guvardhan  v.  Piara,              ...  ..,  r.r  »»»  .r.  6 

Hakim  V,  Nad  Ali  Shah,      ...  ...  r..  .».  '.-  ^ 

Hakim  Singh  v.  Karim  Bux,  r.,  r.,  -.r  ...  4 

Kawab  Julal-ud-din  Khan  v.  Muknnda,  ...  ...  ...  ••♦  8 

Said  Muhammad  v.  Sahibzada,  ...  ...  ...  »••  ^ 

Sohne  Khan  v.  Mussummat  Bego,  ...  ...  ...  •••  ' 

Zulfi  i;.  Milki,    ...                 ...  ...  ...  ...  ...  9 


INDEX 

TO 

CHIEF     COURT,    CIRCULAR    ORDERS, 

1872. 


Subject. 


1. 

Abstract  o*  differences  between  new  and  old  Criminal 
Procedure  Codes  published, 

Action  taken  by  Commissioners  and  Deputy  Commis- 
sioners on  Quarterly  Civil  and  Criminal  state- 
ments to  be  noted  on  such  returns, ... 

Administration  of  insolvent  estates. — Rules  for — pre- 
scribed, 

Alterations  and  changes  in  the  Code  of  Criminal  Proce- 
dure, pointed  out, 

Annual  Statements  in  which  cases  tried  under  the  Fron- 
tier Rules  are  to  be  exhibited,  explained. 

Antecedents  of  transportation  convicts — Statement  of — 
to  be  sent  to  Superintendent  of  Jail  with  war- 
rant of  imprisonment. 

Antecedents  of  transportation  convicts — Statement  of — 
prepared  by  Magistrate  of  District  in  which  pri- 
soner was  committed  to  Sessions,  to  accompany 
each  convict. 

Appointment  of  Small  Canse  Court  Clerks — Conditions 
of—    ... 

Articles  that  may  be  legally  seized  in  satisfaction  of  a 
decree,  stated. 

Attendance  of  Medical  Officers  at  Criminal  trials. — Pay- 
ment of  fees  for — prohibited, 

B. 

Boohs — Judicial — Rules  for  the  purchase  of — 

c. 

Candidates  for  appointment  as  Small  Cause  Court  Clerks 
— Conditions  of  appointment  of —  ... 

Cases  of  enticing  away  married  women  with  criminal 
intent,  under  trial  in  Criminal  Courts.  Proceed- 
ings in — not  to  be  stayed  when  the  marriage 
is  questioned,     ... 


Cir- 
cular 
No. 


Date. 


XII 

XI 

IV 

XII 

VII 

Memo. 
4-1245 


7th  Deer. 

6th  Deer. 
5  th  July. 
7th  Deer. 
29th  August. 

3rd  May. 


IX      25th  Novr. 


I 

VI 
III 


9th  February. 
22nd  July. 
4th  July. 


25th  Novr. 


Page. 


27—43 

27 
13—17 
27—43 

21 

U 

25—26 

1 

19—20 

13 


II       23rd  Febry.         2—3 


9  th  February. 


26 
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Subject. 


Cases  ti-ied  under  the  Frontier  rules  to  be  exhibited  in 
certain  periodical  returns, 

Certificate  for  repayment  of  remitted  fine — Revised  form 
of — prescribed,  ... 

Civil  and  Criminal  working — Quarterly  statements  of — 
Remarks  to  be  entered  on — by  controlling  offi- 
cers,  ...  ...  ...  ...  ... 

Civil  Surgeons  of  stations  not  entitled  to  fees  for  atten- 
dance at  criminal  trials,   ... 

Clerics — Small  Cause  Court — Examination  of  candidates 
for  appointment  as — 

Commissioners  and  Dejnity  Commissioners  to  note  on 
quarterly  statements  of  Civil  and  Criminal 
working,  the  action  taken  by  them, 

Convicts — Female — Discharge    of — Rules   prescribed    re- 
garding procedure  to  be  followed  in   giving   in- 
timation of — to  nearest  relation  or  husband,  ... 
„  Transportation — Statement  of  antecedents  of 

— to  accompany  them, 
„  Transportation — Statement  of  antecedents  of — 

and  their  offence  to  accompany  them, 

Criminal  Courts  investigating  cases  of  enticing  away  a 
married  woman  with  criminal  intent  to  inquire 
into  the  fact  of  the  woman's  marriage  with 
complainant  if  such  be  questioned. 

Criminal  Procedure  Code — Alterations  made  by — pointed 
out,     ... 

D. 

Decrees — Execution  of — Procedure  that  may  legally  be 
followed  in  the — explained. 

Descriptive  statement  of  antecedents  of  transportation  con- 
victs to  accompany  such  convicts,    ... 

Difference  in  Criminal  Procedure  introduced  by  new  Code 
pointed  out. 

Discharge  of  female  jwisoners — Procedure  to  be  followed  in 
regard  to  informing  husband  or  nearest  relation 
on  occasions  of — Rules  prescribed  regarding — 

Description  of  Transportation  convicts  and  an  account  of 
their  antecedents  and  offences  committed  to 
accompany  them, 

E. 

Enticing  or  taking  away  married  women  —Procedure 
in  regard  to  action  to  be  taken  by  Criminal 
Courts  inquiring  into — when  the  marriage  is 
questioned,  laid  down. 


VI 

Memo, 
4-1245 

XII 


VIII 


Cir- 
cular 

No. 

Date. 

VII 

29th  August. 

V 

11th  July. 

XI 

6th  Deer. 

III 

4th  July. 

I 

9th  February. 

XI 

6th  Deer. 

VIII 

Memo. 
4-1245 

14th  October. 
3rd  May. 

IX 

25th  Novr. 

X 

Ditto. 

XII 

7th  Deer. 

IX 


22nd  July. 
3rd  May. 
7th  Deer. 

14th  October. 

25th  Novr. 


25th  Novr. 
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Cir- 

Subject. 

cular 

Date. 

Page. 

No. 

Estates — Insolvent — Administration   of — Rules    prescrib- 

ed for — 

lY 

5th  July. 

13—17 

Examination   of     candidates   for  appointment    of  Small 

Cause  Court  Clerkships,    ... 
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No.    1. 

LALLOO  AND  OTHERS,-(Defendant)— APPELLANTS, 

Versus  )-  Appellate  Side, 

LALL  MUN— (Plaintiff),— RESPONDENT. 

(  BOULNOIS  AND  CAMPBELL,  JJ.  ) 


1 


E>i}ian€eme7it  of  Rent — Ccmpen?aUon  for  improvenienfs— Section  37 
Tenanaj  Ifi.— Compensation  for  improvements  under  Section  37,  Act  XXVIII 
of  18G8,  only  includes  the  cost  of  the  actual  improvements,  and  not  money 
spent  unnecessarily  on  supposed  or  alleged  improvements. 

Where  a  well  ( the  alleged  improvement  )  watered  other  land  besides 
that  which  the  defendant  oeeupi'^d  as  tenant  to  the  plaintiff,  held  that  the 
a, .cessment  of  compensation  should  have  reference  only  to  the  proportionate 
benefit  that  plaintiff's  land  derived  from  the  well,  and  should  not  be 
uieasured  by  the  expense  of  making  the  well. 


Appeal  from  Commissioner  Ilissar. 

Judgmeyit. — The  Commissioner  lias  omiUed  to  refer  fo  loth  Deer.  1871, 
Section  87  of  Act  XXVIII,  of  1868,  which  renders  the  question  of 
compensation  distinctly  one  before  the  Court  in  a  case  like 
the  present.  The  reason  of  this  is  apparent ;  and  if  the  pro- 
prietor chooses  to  adopt  the  improvement  as  a  means  for  the 
enhancement  of  his  rent  to  the  value  of  the  land  as  increased 
by  that  improvement,  it  is  consistent  that  he  should  not  enhance 
oil  this  ground  unless  and  imtil  he  has  paid  the  cost  of  the 
improvement. 

This  does  not  include  a.nything  more  than  the  cost  of  the 
actual  improvement,  and  does  not  render  the  proprietor  liable 
for  money  wasted  on  supposed  or  alleged  improvements  or 
money  unnecessarily  spent. 

In  this  present  case,  the  well  which  constitutes  the  im- 
provemelit  appears  to  have  been  made  to  water  other  land 
besides  that  which  the  tenant  occu[)ies  as  tenant  to  the  plaintiff, 
and  consequently  the  assessment  of  the  compensation  due  must 
have  reference  to  the  proportionate  benefit  that  the  land 
derives  from  the  well,  and  is  not  measured  by  the  expense  of 
making  the  well,  which  may  exceed  proportionately  the  benefit 
derived  l)y  the  land  in  question,  and  the  compensation  for  the 
improvements  may  be  considerably  less  than  the  cost  of  the 
well.  This  is  a  matter  for  tender  by  the  plaintiff,  and  until  lie 
tenders  proper  compensation  the  suit  cannot  l)e  decreed  ;  and 
should  any  difference  arise  as    to  the   amount  of  compensation, 
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tliis  must  be  decided  under  Section  40,  and  we  accordingly 
reverse  the  Commissioner's  decision,  upholdiTipr,  tlion«^'h  not 
upon  the  grounds  stated,  the  decision  of  the  Extra  Assistant 
Commissioner. 


No.  2. 

^  ZOOLFOO  — (  Phiintiff),— APPELLANT, 

ArrELLATE  Side.  J  Versus 

(  AHMED  AND  OTHEES,— (Defendants),— EESPONDENTS. 

(  Lindsay  and  Campbell,  JJ.  ) 

Rajpoots — "  Karewa"  marHage — Inheritance — Custom. — The  descendants 
of  a  union  acct)rdinpr  to  the  "  Karcwa  "  form  of  marriage  are  excluded  by 
cuatom  from  inheriting  amongst  the  Rajpoots. 

A}r^ealfrom  Commissioner  Umhalla, 

Commisdoner* s  Judgment — In  this  case  the  Lower  Court  has 
found  as  a  fact  that  plaintiff's  grand-mother  was  a  *•  Karewa  " 
wife,  i.  e.,  it  was  not  a  regular  Rajpoot  marriage.  Plaintiff  now 
names  a  Rajpoot  village  in  Patiala  as  that  from  which  she 
came  ;  but  she  can't  tell  who  her  father  was  and  has  very  little 
information  about  him.  I  therefore  ol>ject  to  re-open  this  ques- 
tion in  the  face  of  the  evidence  of  the  fact  of  his  not  claiming 
a  share  in  the  absconded  brother's  land,  and  of  the  findings  of 
both  the  Lower  Courts. 

It  remains  to  decide  the  question  of  inheritance  by  the 
custom  of  the  country.  Having  little  doubt  that  among 
Rajpoots  the  children  of  inferior  marriages  did  not  inherit  on 
equal  terms,  I  issued  commissions  to  the  Tahsildars  of  Uinballa 
and  Peeplee,  where  Rajpoots  are  most  numerous.  They  found 
in  both  Tehsils,  after  consulting  all  the  leading  Rjijpoots,  that 
"  Karewa  "  sons  did  not  inherit  with  pure  Rajpoots,  but  the  ques- 
tion was  not  put  as  to  the  case  where  there  were  only  "  Karewa" 
children,  as  in  this  instance.  This  does  not  however  affect  this 
case,  as  the  present  claim  is  through  the  grand-father  to 
collateral  pro|>erty.  I  hold,  therefore,  that  among  Rajpoots 
the  pure  blood  cousins  have  the  preference.  I  therefore  decree 
the  appeal,  dismissing  plaintifi*'s  claim  with  costs. 

18^^  Deer,  1871.  Judgmmt  of  Chief  Court. — We   think   the  Commissioner's 

view  of  this  case  is  correct. 

The  custom  of  the  country  where  the  parties  live,  according 
to  the  report  of  a  commission  issued  by  the  Commissioner,  is 
that  annmg  Rajpoots  the  descendants  of  a  "Karewa"  marriage 
do  not  inherit.  The  plaintiff,  it  is  true,  inherited  his  father*s 
share,  but  when   his   great   uncle,  Ameen,  absconded,   and   the 
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property  was  divided   between  tlie   existing   heirs   the   plaintiff 
was  not  allowed  to  share. 

Probably  the  legitimate  sons  permitted  the  plaintiff  to 
take  his  father's  property  as  a  matter  of  grace,  or  even  of  custom, 
but  now  that  property  of  another  member  of  the  family  is  to 
be  divided  they  refuse,  and  a])parently  according  to  custom,  to 
permit  the  plaintiff  to  share  in  it. 

The  appeal  is  dismissed  with  costs. 


No.  3. 

NARAIN,-(  Defendant  )— APPELLANT, 

Versus  f  Appellate  Side. 

KANHA,— (  Plaintiff  )  -RESPONDENT. 

(  BOULNOIS    AND    LiNDSAY,    JJ.    ) 

Arbitration — Award  against  party  not  consenting  ioreference — Procedure. — 
In  a  suit  for  breach  of  betrothal  ag-ainst  two  defendants,  the  plaintiff  and 
one  of  the  defendants  consented  to  arbitration.  The  arbitrators  awarded 
damages  against  both  defendants.  The  Court  trying  the  suit  passed 
judgment  upon  the  award,  striking  out  the  name  of  the  non-consenting 
defendant.  Held  that  the  procedure  of  the  Lower  Court  was  erroneous ; 
that  the  proper  course  was  to  remit  the  award  under  Section  323,  Civil 
Procedure  Code  for  illegality  on  the  face  of  it. 

Appeal  from  Commissioner  Lahore. 

Judgment  of  Chief  Court. — The  Court  in   which   the    award  2nd  Jany   1872 
was  received  should  have  sent  it  back  instead  of   merely    strik- 
ing out  the  name  of  Ramjus. 

It  is  true  that  Ramjus  was  a  party  to  the  suit,  but  there  is 
nothing  to  show  that  he  consented  to  the  arbitration  and  an 
award  could  not  stand  against  him,  but  to  strike  his  name  out, 
as  the  Assistant  Commissioner  did,  was  to  render  Narain  liable 
to  pay  twice  as  much  as  the  arbitrators  had  ordered  him  to  pay. 

This  was  a  substantial  variation  of  the  award,  and  beyond 
the  powers  of  the  Court,  which  however  is  authorized  in  such  a 
case  to  remit  the  award  to  the  arbitrators  under  Section  323 
of  the  Code,  which  provides  for  the  case  of  illegality  aj^parent 
on  the  face  of  the  award. 

The  orders  of  the  Courts  below  are  bad  in  special  appeal, 
and  we  accept  the  appeal  and  remand  the  suit  for  disposal 
according  to  law  in  the  Court  of  the  Assistant  Commissioner. 
The  point  is  a  preliminary  one,  viz.,  that  before  confirming  the 
award,  the  legal  defect  in  it,  arising  out  of  the  illegal  addition 
of  Ramjas  as  a  i>arty  liable,  should  have  been  remedied  by  the 
remission  of  the  award  to  the  arbitrators  under  Section  323. 
They  can  be  called  up  and  requested  to   state   what   sum   they 
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award  against  Naraiu.     The  suit  is  ro^uaiided,  stamp  fee  of  this 
a])peal  to  appellant,  and  ease  struck  oil"  tliejfiie  of  this  Court. 


No.  4. 

f        BTLLTNGS  — (  Judgment-debtor  ),— APPELLANT, 

Appellatk  Sii>e.-( 

I  THE  BANK  OF  UPPEl^  INDIA ,— (  Judgmont-creditors  ),— 
L  RESPONDENTS. 

(  BOULNOIS    AND    LiNDSAY,    JJ.  ) 

Prncecdi.nia  in  Bavkniptr]/. — JAmitafio'iy,  Sccf!on2l  of  Act  XIV  of  1859. — 
Plaintift'.s  obtained  a  decree  in  1SG6,  and  on  23rd  February  1868  (  the 
defendant  having  been  adjudicated  bankrupt  )  applied  to  the  Bankruptcy 
Court  to  be  registered  as  creditors.  On  the  24th  August  18G8  thoy 
petitioned  the  same  Court  for  i)aymcnt  of  a  dividenod.  In  February  1871 
their  debt  Ix^iiig  still  unsatisfied,  they  applied  for  execution.  Held  that  the 
proceeding  of  the  plaintiffs  taken  in  the  Bankruptcy  Court  in  February  and 
August  18CS  kept  the  decree  alive  under  Section  21  of  Act  XIV  of  185&. 

Appeal  from  Commhmoner  Delhi. 

Scarlett  for  Appellant. 

Leigh  ton  for  Respondent. 

The  facts  are  stated  in  the  note  above. 

loth  Janij.  1S72.  Judgment  of  Chief  Co7iH.— The  only    proceeding  whicli  the 

execution  creditor  could  take,  he  took  in  18(58  on  23rd  February, 
and  again  on  24th  August,  and  he  filed  the  present  application 
27th  February  1871. 

The  proceeding  taken  in  1868  was  a  hand   fide   one    within 
the  meaning  of  Section  21  of  Act  XIV  of  1859.* 

We  therefore  dismiss  the  appeal  with  costs. 


No.  5. 

f        EXTTTUN  SINGH,— (  Defendant  ),— APPELLANT, 

.  -,         !  Versus 

Appellate  Side.-^ 

1      EASHER  SINGH  AND  KAN  SINGH,— (  Plaintiffs  ),^ 

L  RESPONDENTS. 

(  BOULNOIS    AND    CaMPBELL,    JJ.  ) 

Hereditary  cultivator — Continuous  occupation. — Cultivating  rights  are 
not  preserved  when  unexercised  for  a  series  of  years  by  reason  of  the  non- 
age of  the  son  of  the  deceased  cultivator. 
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A';^i]:.eal  from  Commissioner  Jullwidher. 

Jiidgment  of  Chief  Court. — Tliere  does   not  appear  to  be  any  22nd  Jany.  1872. 
]n-ovisioii  for  the  preservation    of  cultivating    rights   when  un- 
claimed and  unexercised  for  a  series  of  years,   even   tliongli  the 
reason    of  this   may    be   the   death   of  the  cultivator  and  the 
minority  of  his  son. 

The  proprietor  has  been  long   in   possession,   according   to 
the  Extra  Assistant  Commissioner  for  12  or  13  years. 

The  defendant  was  entitled   to   arrange  for  the  cultivation, 
and  the  rights  apj^ear  to  us  to  have  lapsed. 

We  therefore  reverse  the  decision  of  the  Ccii-niiEsicner. 


No.  6. 

SHIB  DYAL,-REVIEWER,  \ 

Versus  (  I^^vision  Side. 

MEHTABA  AND  ANOTHER  -  Opposite  parties.  ^ 

(  BOULNOIS    AND    CaMPBELL,    JJ.  ) 

Hindu  Law — Custom — Alienation — Exclusion  of  neplieiv. — Two  village 
proprietors  in  Firozpiir  of  the  Brahmin  caste,  left  ancestral  lands  to  one 
nephew  who  had  long  taken  care  of  them  aiad  cultivated  their  land,  to  the 
exclusion  of  other  nephews. — Held  that  the  Hindu  law  which  would  permit 
this  alienation,  was  not  applicable,  but  that  the  parties  were  governed  by 
their  cut^tom,  which  in  this  case  had  been  found  not  to  forbid  the  exclut^icn, 
which  however  unusual  could  be  supported  under  the  particular 
circumstances. 

Application  for   review. 

Leighton  for  Reviewer. 

Protul  Chunder  Chatterjee  for  opposite  party. 

Judgment  of  Chief  Court— k.  petition  of  review  has  been  ^^^^ '^^^^^Z- 1^72. 
filed  in  this  case,  which,  on  appeal  from  the  Commissioner  of 
Lahore,  was  disposed  of  on  the  12th  of  May*  1871  in  a  judg- 
ment of  this  Court  reversing  the  decision  of  the  Lower  Appellate 
Court  and  maintaining  that  of  the  Court  of  first  instance  in 
favor  of  the  defendants. 

The  same  judgment  dealt  with  the  case  of  Mohun  Singh 
V.  Ntinda  and  others,  which  was  an  appeal  from  the  Deputy 
Commissioner  of  Hushiarpur,  and  in  that  case  the  decision  of 
all  the  Courts  below  was  maintained.  Both  suits  raised  the 
same  point;  but  though  the  circumstances  in  each  were  sufficiently 
alike  for  that  purpose  when  viewed  in  a  general    way,    the    facts 

*  Eeported   in  the  Punjab  Record  for  July  1871— No.  46,  p.  107. 
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wore  not  identical  in  both.  And  in  the  latter  suit  facts  existed 
which  may  have  rendered  the  deeisions  of  the  Lower  Courts 
correct, — even  if  this  Court  was  in  error  in  the  reasons  given 
for  u]>holding  them. 

Thus  on  hearing  this  petition  of  review  the  Court  does  not 
question  the  propriety  of  the  decision  in  Mohnn  v   Nundlia. 

The  present  suit  was  brouofht  to  cancel  a  deed  of  (j^ift,  and 
was  stated  in  the  judgment  of  12th  of  May  1S71,  to  involve  the 
question  whether  by  the  Hindu  law  of  the  Mitacshara,  or  by 
local  custom,  a  Hindu  was  prevented  from  alienating  ancestral 
land  to  the  exclusion  of  his  nephews. 

The  facts  are  as  follows  : — 

Mahtaba  and  Gurmukh  sue  their  first  cousin  Shibdyal  to 
Bet  aside  gifts  of  ancestral  hind,  made  in  his  favor  by  Ram 
Singh  and  Kundhari,  two  uncles  (  father's  brothers  )  common  to 
the  parties. 

The  defendant  Shibdyal  had  lived  for  many  years  with  his 
uncles,  being  the  son  of  their  deceased  brother;  and  they  having 
no  issue,  he  took  care  of  them,  as  they  were  old  and  in  bad 
health,  and  cultivated  their  land,  of  which  many  years  a^^o 
they  delivered  to  him  possession  ;  and  they  finally  made  gifts, 
eacii  of  his  share  of  their  ancestral  lands  to  him.  The  first 
Court,  after  a  remand,  found  that  this  gift  was  not  contrary  to 
the  custom  of  the  place. 

The  grounds  on  which  this  decision  was  reversed  by  the 
Commissioner  of  Lahore  were  as  follows  ; — 

Isf.— That  the  Punjab  Civil  Code,  Section  IX  Clause  ^, 
declares  that  the  real  ancestral  property  must  be  distributed 
according  to  the  rules  of  inheritance. 

2nd. — That  the  Hindu  law,  as  declared  in  the  opinion  of  a 
Lahore  Pundit,  was  to  the  effect  that  according  to  the 
Mitacshara  a  childless  man  has  not  the  right  to  give  away 
ancestral  property  to  the  exclusion  of  his  nephews. 

The  decision  then  coming  before  the  Chief  Court  that 
Court  observed  that,  taken  as  an  exposition  of  the  Hindu  Law, 
the  opinion  was  incorrect.  And  in  accordance  with  the  Court's 
ordinary  practice  of  giving  effect  to  custom,  it  remanded  the 
suit  for  a  finding  on  the  question  (  under  Section  354  of  the 
Code )  what  was  the  custom  in  reference  to  "  alienations  of 
*'  ancestral  property  during  life  by  childless  Hindus,  and  as  to 
*'  the  right  of  the  nephews,  brother's  sons,  to  contest  such 
"  alienations."  It  would,  perhaps,  have  been  better  to  have 
enquired  whether  a  local  or  tribal  custom  prohibited  a  gift  of 
divided  ancestral  land  by  the  brother  of  the  father  of  the  donee 
■under  circumstances  such  as  the  present,  viz.,  when  the  gift  had 
been  made  to  one  brother's  son  who  had  long  been  living  on  the 
land,  and  cultivating  for  the  donor,  and  wlien  the  gift  was  to 
the  exclusion  of  the  sons  of  another  brother  who  had  not  ren- 
dered any  special  service. 

The  answer,  dated  4th  February  1871,  was  to  the  effect 
that  Pundits   had  been  consulted,  both  at    Lahore  and  Firoz- 
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pur,  and  that  the  Pundits  at  the  latter  place,  quoting  the 
Mitacshara,  had  given  their  opinions  at  length,  and  in  very 
precise  language,  to  the  effect  that  the  uncle  cannot  alienate  in 
favor  of  one  nephew  to  the  exclusion  of  others,  even  if  the 
pro])erty  were  divided  ;  though  in  such  a  case  he  might,  in 
consideration  of  s])ecial  services  rendered,  give  to  the  extent 
of  one  half  of  his  share  to  one  nephew.  Of  custom  they  could 
not  speak  positively,  no  siTch  case  having  occurred  within 
their  recollection.  The  Commissioner  added  that  no  further 
evidence  as  to  custom  had  been  obtained. 

The  Chief  Cou-t  then  gave  judgment  as  follows.  "  Tlie 
evidence  has  been  taken  and  has  failed  altogether  to  establish 
anv  local  or  tribal  custom  differing  from  the  general  law.  The 
law  is  declared  in  several  cases  of  which  the  following  may  be 
cited  : — 

'•'  Gojml  But  Pandi  v.  Gopal  Loll  Misr,  S.  D.  A.  Calcutta, 
dated  17th  September  1859. 

"  Agra  High  Court  2nd  January  1868. 

"  Mulct  V.  Atma  Earn,  77  Punjab  Record,  1869,  dated  20th 
March. 

"  The  above  cases  show  that  only  a  son  or  grandson,  not 
a  brother  or  nephew,  can  object   to   the  alienation  of  ancestral 

property. 

"  Moreover  the  para  3  of  Chapter  IX  Punjab  Civil  Code, 
quoted  by  the  Commissioner,  is  altogether  consistent  with  the 
law  as  above  stated,  as  it  prescribes  adherance  to  the  rules  of 
inheritance  according  to  Hindu  law." 

In  the  petition  of  review  it  is  now  urged  that  a  gift  by  a 
childless  man  without  the  consent  of  brothers  sons  is  invalid  by 
Hindu  law. 

The  Punjab  Civil  Code,  Section  IX,  Clause  3,  is  cited,  and 
it  is  argued  that  there  is  no  projwsition  that  a  nephew  cannot 
stand  in  the  way  of  alienation  by  an  uncle  ;  the  proposition  is 
said  to  be  only  to  the  effect  that  the  rights  of  a  son  cannot 
be  disregarded,  and  it  is  contended  that  the  rule  of  the 
Mitacshara  laAv  is  only  that  while  sons  are  Hying  nephews  have 
no  voice  in  the  matter. 

An  intimation  of  opinion  was  given  by  the  Court  that 
custom  ought  to  receive  full  effect,  and  it  was  further  contended 
that  local  custom  was  opposed  to  this  gift. 

On  the  other  hand  it  is  represented  that  the  parties  being 
of  the  Brahmin  caste,  (of  which  indeed  there  is  no  doubt) 
they  are  subject  to  the  written  law  of  inheritance  as  codified 
by  Manu,  and  expounded  by  the  Hindu  commentators ;  and 
that  in  the  Mitacshara  it  is  clearly  laid  down  that  alienation  is 
valid  without  the  consent  of  separated  kinsmen.  Thus  it  is 
contended,  their  fathers  never  having  had  any  right  in  the 
property,  the  present  i>laintiffs  have  no  title  to  disjuite  the 
gift  to  their  cousin,  although  it  excludes  them.  Accordingly 
the  Coiu't  was  asked  to  depart  from  the  opinion  delivered  by 
the   Pundits,   which  declares,  that  the  gift  is  good  as  to  half  the 
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property,  and  this  Court  is  asked  to  ad»uinister  the  law  of  the 
JVIitacshara,  which  ]>erniits  this  particular  gift  of  the  whole 
precisely  as  it  has  been  made. 

Although  these  parties  are  of  the  Brahmin  caste,  there 
are  strong  reasons  for  doubting  that  this  law  can  be  applied 
to  them. 

It  is  much  to  be  doubted  whether  the  villages  in  the  district 
of  Firozi)nr  are  not  subject  as  regards  inheritance  to  unwritten 
usages,  probaV)ly  older  and  pui-er  than  the  Briihniinical  written 
law ;  and  the  accident  that  the  parties  are  nominally  of  the 
highest  caste  is  far  from  being  conclusive  on  the  point  that 
they  are  to  be  governed  by  a  codified  law  elaborated  by 
successive  commentators,  and  too  ajjt  to  be  adopted  by  the 
English  Courts  as  if  applicabhi  in  all  places  alike.  There  is 
mucli  ground  for  believing  that  the  Hindu  law  in  its  codified 
form  has  been  greatly  altered  from  the  real  customs  of  the 
people  by  Brahminical  expositors,  who  were  often  influenced  by 
sacerdotal  theories.  And  however  completely  accepted  certain 
propositions  may  have  been  at  Benares,  it  by  no  means  follows 
that  they  are  equally  known,  definite  and  applicable  at  Mouzah 
Muddo,"Tehsil  Mogah,  in  tlie  Zillah  of  Firozpur.  It  is  clear 
that  if  the  Hindu  Law  were  applied  to  tliis  case  it  would  not 
forbid  this  gift,  but  we  hesitate  to  administer  that  law  in  the 
present  case.  At  the  same  time  it  is  equally  clear  that  unless 
this  kind  ofgift  is  forbidden  by  customary  law  there  is  no  ground 
for  reversing  the  decision  of  the  first  Court.  That  Court  found 
distinctly  that  the  local  custom  was  not  against  tliis  gift,  and 
the  opinions  which  have  been  given  to  the  effect  that  the  gift 
is  to  a  certain  extent,  viz  :  to  the  limit  of  one-lialf  invalid,  have 
all  been  based  on  views  of  what  the  Brahminical  written  law  is 
according  to  the  Shasters.  Those  views  our  own  investigation 
leads  us  to  think  incorrect.  The  situation  of  the  parties  is 
peculiar,  though  one  that  arises  naturally  enough. 

Ordinarily  by  custom  the  ancestral  share  of  the  deceased 
imcles  would  devolve  on  all  their  ne[)hews  equally.  Tiiat 
custom  we  do  not  doubt  or  dispute.  But  that  precisely  this 
case  should  not  have  occurred  before  on  the  spot,  and  within 
the  knowledge  of  those  who  gave  evidence  in  the  case,  is  not 
a  ground  for  holding  that  this  kind  of  gift  is  unauthorized  by 
general  usage.  A  childless  man's  selecting  a  nephew  to  succeed 
him  where  that  nephew  has  long  lived  with  him  and  supported 
liim  is  extremely  like  the  adoptions  which  are  most  common 
among  the  Jut  peasantry,  and  frequently  recognized  in  this 
Court.  See  Lehna  Sing  v.  Gheina  ( III  Piuijab  Record,  case 
No.    3  )    and  many  other  cases. 

The  Court  which  cancelled  the  gift  did  so  on  the  ground 
that  it  was  contrary  to  Hindu  Law.  As  by  that  law  the  Brah- 
minical written  law  is  meant,  the  gift  is  not  contrary  to  Hindu 
Law,  and  the  gift  is  only  so  far  contrary  to  custom  that  the 
ordinary  course  of  succession  is  under  the  particular  circum- 
stances set  aside.  Under  the  circumstances,  it  being  expressly 
found  by  the  Lower  Court  that  no  custom  forbids T^his  gift,  it 
is  diificult  to  see  how  custom  can  be  the  guide,  for  it  is  not  now 
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precisely  a  question  as  to  the  right  of  nephews  to  succeed  under 
ordinary  circumstances,  (aright  which  is  not  doubted),  but 
as  to  their  right  to  prevent  a  gift  under  the  special  and  peculiar 
circumstances  of  this  case.  Custom  has  been  found  by  the 
Court  of  first  instance  not  to  prohibit  a  gift  of  this  sort,  and 
after  the  long  enquiries  that  have  taken  place,  we  can  confi- 
dently accept  this. 

As  regards  the  equity  of  the  matter  the  gift  certainly  might 
be  maintained  on  that  ground,  and  as  no  customary  rule  pro- 
hibits the  gift  it  may  in  our  opinion  be  supported. 

Finding  then  no  grounds  for  the  reversal  of  the  order  of 
the  first  Court,  we  reject  this  petition  of  review,  except  so  far 
as  that  we  order  the  costs  to  be  equally  divided. 


I 
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No.    7. 

BABA  KHEM  SING— (  Plaintiff  ),— A  PPELLANT, 

Versus  >  Appbllatb  Sjdb. 

DHUNNA  SING  &  OTHERS,-(Defdts.),— RESPONDENTS.    . 

(  BOULNOIS   AND   LiNDSAY,    JJ.  ) 

Possessor  with  Tcnowledge  of  defective  title — Might  to  compensation  for 
improvements, — A  person  in  possession  of  the  land  of  another,  with  knowledge 
of  hi*  defective  title,  is  not  entitled  to  compensation  for  improvements,  where 
such  improvements,  not  being  necessnrily  of  any  direct  advantage  fco  tho 
renl  owner,  were  objected   to  by  him   at  the  time    when  made. 

Appeal  from  Commissioner  Rawuljnndee. 

Plowden,   Ofifg.    Government  Advocate,  for  Appellant. 

Lindsay,    J. — Plaintiff  received  land  from  Bhai  Prem  Singh  \Oth  Jany.  1872. 
in  gift,  biit  with  notice  that  the-  giver  had  no  title  to  alienate    the 
land.     On  account  of  that  notice   mutation  of  names  for   a   time 
was  stayed   by  the  Revenue   authorities. 

The  defendants  in  this  suit,  about  two  years  after  tlie  gift 
had  been  made,  brought  a  suit  to  set  aside  the  gift,  and  they 
obtained  a  decree. 

The  plaintiff,  defendant  in  that  suit,  urged  that  he  should 
be  compensated  for  improvements,  but  tho  claimant  obtained  an 
unconditional    decree   for  possession. 

The  plaintiff  now  sues  the  defendant,  the  decree-holder,  for 
the  value  of  the  improvements  he  made  during  the  time  he  held 
possession. 

Two  Courts  have  thrown  out   the  claim. 

Mr.  Plowden,  for  the  plaintiff,  urges  that  it  is  a  principle  of 
equity  that  a  legal  owner  shall  not  take  advantage  of  improve- 
ments made  by  a  bond-fide  possessor  of  land  under  a  defective 
title. 

Mr.  Plowden  is  right  if  the  bond-fide  possessor  of  land  was 
absolutely  ignorant  of  any  defect  in  his  title  ;  but  when  he  is  in- 
formed by  persons  having  an  interest  in  the  property  that  ho 
takes  under  a  defective  title,  that  the  alienation  will  be  contest- 
ed, and  nevertheless  makes  improvements,  I  think  he  does  so  at 
his  own  risk.  This  view  is,  I  believe,  supported  by  the  note  at 
page  10  of  the  2nd  volume  of  Story's  Equity  JurisjHHidence, 
Edition  of  186G.  It  is  also  supported  by  a  passage  to  be  found 
at  page  185  of  the  Institutes  of  Justinian,  Second  Edition  by 
Saunders;  though  at  the  same  place  it  is  said  that  "there  ara 
some  passages  in  the  Digest  and  Code  not  quite  in  aooordimoe  with 
this  decision,  and  which  would  make  it  appear  that  if  the  owner 
of  the  materials  could  show  that  it  was  not  his  intention  to  give 
them  to  thQ  owner  of  the  laud,  he  could  recover  them  or  their 
value." 
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I  thiak  It  is  an  open  question  whether  the  donee  in  this  case, 
with  good  notice  of  defective  title  in  tke  donor,  did  take  the  gift 
of  land  bond  fide.  At  any  rate  I  do  not  see  why  equity  should 
interpose  and  grant  him  relief. 

I  am  unahle  to  understand  the  giound  ui-ged  hy  Mr.  Plow- 
den,  that  even  a  ?^*rt7</y/(/<?  possessor  has  an  equitable  claim,  to  a 
limited  exteut,  to  compensation,  though  some  Scotch  Jurists 
bear  o\it   his   cont(»ntion. 

If  seems  to  me  that  if  a  donee  or  purchaser  who  has  got  pos- 
session maid  fide  after  notice  of  defective  title,  has  a  goud  claim  to 
compensation  for  materials  and  improvements,  he  may  under  cer- 
tain circumstances  injure  to  a  very  great  extent  the  legal  owner 
who  has  recovered  the  land.  A  rich  man,  taking  with  notice, 
might  so  improve  the  estate  as  to  render  it  impossible  for  the 
legal  owner  to  paj'^  him  compensation  to  the  value,  or  anything 
like  the  value,  of  the  improvements  made. 

I   would  dismiss  the  appeal. 

BouLNois,  J. — There  are  two  questions  in  this  case,  as  it 
appears   to  me. 

First. — Whether^  under  all  the  circumstances,  there  is  not  e 
reasonable  inference  that  the  plaintitl*,  Baba  Khem  Sing,  received 
the  land  in  the  bond  fide  belief  that  Bhai  Prem  Sing  Avaa  em- 
powered to  make  it  over  to  him; 

Secondly.  —  Whether,  if  there  was  not  this  bond  fide  belief  on 
the  part  of  the  plaintift',  he  is  or  is  not  entitled  to  compensation 
for  the  improvement  which  he  has  effected. 

I  concur  with  Mr.  Justice  Lindsay  in  the  opinion  that  the 
plaintiff  had  notice  that  Bhai  Brem  Sing  had  no  title  to  make 
the  gift. 

The  land  belonf^ed  to  a  religious  institution,  and  the  authori- 
ties on  the  spot  refused  Dakhil  kharij  oy  juutation  of  names. 
In  rather  less  than  two  years  Dhunna  Singh  and  others,  the  |)re- 
Bent  defendants,  sued  to  have  the  gift  set  aside,  and  it  was  set 
aside  on  the  7th  of  April  1870.  Whetlier  or  not  it  would  have 
been  a  good  defence  to  that  action  that  the  decrcee  setting  aside 
the  gift  should  not  be  made  until  the  plaintiff  had  compensated 
the  defendant  for  improvements,  the  point  was  not  decided. 

The  plaintiff  now  claims  Rs.  1,200,  for  improvements,  w.^., 
houses  built,  wells,  roads,  made,  and  trees  planted. 

The  Courts  below  have  found  as  a  fact,  that  the  present 
plaintiff  chose  to  spend  his  money  with  the  knowledge  that  his 
title  was  defective,  as  against  the  other  members  of  the  mstitu^ 
tion    Besides  Prem  Singh  some  of   the  ''chelas"  objected  from  th» 
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veiy  first.     There  can  be  no  doubt  that  the  first  question  must  be 
answered  in  the  negative. 

The  second  question  enters  upon  debateable  ground.  Recom- 
pense is  allowed  to  a  bo?id  fide  possessor  making  valuable  and  per- 
manent improvements  without  question ;  but  what  amounts  to 
mdlajides  in  a  matter  of  this  sort  ?  As  to  the  equity  arising  from 
valuable  and  lasting  improvements,  '*I  do  not  consider"  remarked 
Lord  Chancellor  Clare,  in  a  case  cited  in  Broom's  Legal  Maxims, 
4th  edition,  j  age  389,  and  repeatedly  quoted  with  approval,  "that 
**  a  man  who  is  conscious  of  a  defect  in  his  title,  and  with  that 
*'  conviction  in  his  mind  expends  money  on  improvements,  is 
"  entitled  to  avail  himself  of  it." 

It  is  difficult,  however,  to  determine  that  any  rule  has  been 
established,  for  some  authorities  would  extend  the  benefit  of 
compensation  to  7iidlajj.de  possessoi's  to  a  certain  limited  extent. 
And  perhaps  where  the  true  ow^ner  has  been  negligent  and  allow- 
ed some  time  to  pass,  the  rule,  acqvum  est  neminem  atterius 
detrimento  et  injitria  fieri   locupletiorem,    should    be  enforced. 

In  the  present  case,  however,  having  regard  to  the  apparent- 
ly deliberate  plan  laid  to  improve  the  property  away  fi-om  the  re- 
ligious institution,  the  nature  of  the  improvements,  which  according 
to  the  present  head  of  the  institution,  are  no  improvements  at  all 
as  far  as  the  religious  fraternity  is  concerned,  and  in  regard  to 
the  losses  inflicted  by  the  long  detention  of  the  property,  I  do  not 
think  this  Court  should  interfere.  The  allegation  of  improvements 
was  made  at  tlie  time  when  the  decree  for  possession  was  made, 
and  no  compensation  was  awarded. 

If  the  right  to  compensation  was  not  insisted  upon  in  ap- 
pe.ll  (there  having  been  an  appeal  in  the  case),  this  was  the  pre- 
sent plaintiff's  fault.  Even  if  it  be  admitted  that  under  some 
circumstances  a  possessor  with  knowledge  of  his  defective  title 
may  receive  compensation  for  improvements,  I  think  there  must 
be  some  case  presented  showing  that  the  improvements  are  such 
as  for  the  direct  benefit  of  the  owner,  and  I  think  that  special  cir- 
cumstances disclosing  an  equitable  claim  must  be  put  forward. 
But  here,  from  the  first,  the  objection  has  been  made  to  the  pro- 
ceedings of  the  plaintiff,  and  he  was  in  no  way  led  into  making  tlid 
expenditure. 

Appeal  dismissed  with  costs. 


No.  8. 

KURRUM  BUX  &  OTHERS  (Plaintiffs),— APPELLANTS,  \ 

Versus  I  Appellaie  Side, 

KIRPA  &  OTHERS,  (Defendants),— RESPONDENTS.       j 

(  BOULNOIS  AND  LiNDSAY,  J  J.  ) 

J^e)mn<^l/  Act,  Sediona  26  and  37 — Ejectment — Coinpensation, ~rin.\ni\S  was 
lerved  with  notice  of  ejectment  under  the  Funjub  Tenancy  Act,  and   brought 


14  CIVIL  JUDGMENTS.  [  Record 


ft  suit  under  Soction  2G  to  contest  tbo  ejectment.  His  suit  was  dismissed. 
Hell  that  the  decree  made  in  tlio  sviit  after  •notice  of  ejectment  dismissing 
liis  suit  was  tnntaino\nit  to  an  order  of  ejectment  ;  and  that  bt^fore  8uch 
decree  couhl  be  passed,  the  question  of  compensation  for  improvemcnta  raised 
fcy  the  plaintift' should  hnve  been  disposed  of  under  Section  37. 

Appeal  from  Additional  Commissioner  Jull  under. 

lUh  Jany,  1S7 2,  Judgment  of  Chief  Court. — Tho   plaintiff  was   served    with 

notice  of  ejectment  under  tho  Punjab  Tenancy  Act. 

He  brought  a  suit  under  Section  2G  to  contest  his  liability 
to  be  ejected.     It  was  dismissed. 

The  decree  dismissing  the  i)lainlifrs  claim  is  tantamount  to 
an  order  for  ejectment  ;  but  lie  cannot  be  ejected,  according  to 
Section  37,  until  ho  has  received  compensation  for  any  improve- 
ments ho  has  mnde  ;  consequently  it  was  incumbent  on  tlie  Court 
})assing  tho  order  to  say  whether  or  not  tho  plaintift'  had  made 
improvements. 

Tho  plaintiff  alleged  that  he  had  improved  the  land  by   clear- 
"  ing  waste,  sinking  wells,   and  planting  trees.     Tho    allegation  was 

not   considered  by  either   of  the    Lower  Courts. 

We  remand  this  suit  to  the  first  Court  under  Section  351, 
Act  Viri  of  1859,  in  order  that  it  may  make  enquiry  regarding  the 
allegation  of  the  plaintiff,  and  pass  orders  in  conformity  with 
law.     The  stamp  for  the  appeal  will  bo  refunded. 

This  judgment  governs  cases  Nos.  1483,  1485, 1486  and  1487. 


f 


No.  9. 

RAM  SINGH,  (Decree-holder),  APPELLANT, 

Appeilatb  SiDir.   \  ^^^'^"^ 

t        BADAN  SINGH  (Judgment-debtor),  RESPONDENT. 

(Lindsay  and  Campbell,  J  J. 

JExecntion- Limitation—Keeping  decree  aUve.~Vrocece\ngs  taken  by  a  judg- 
metit-creditor  to  establish  his  ri<rht  to  certain  attached  property  of  tliejudg- 
inentdebtor,  are  proceedings  sufficient  to  keep  the  decree  alive  under  Sec 
tion  21,  of  Act  XIV  of  J 851). 

Appeal  from  Commissioner  Umhalla. 

12th  Janv   1872  Judgment   of  Chief  Court. — The   proceedings   taken  by   the 

^'  '  plaintift",  decree-holder,  to  establish  his   right  to   certain   attached 

property  of  his  judgment-debtor,  which  property  was  claimed  by 
an  objection  under  Section  246,  Act  Vlll  of  1859,  w^ere  proceedings 
which  kept  his  decree  alive.  The  decree-holder's  claim  was 
dismissed  on  the  119th  August  1868,  and  he  legally  could  sue  out 
execution  of  his  decree  within  three  years  from  that  date. 

The  appeal  is  decreed. 


lebruary  1872.  ]  CIVIL  JUDGMENTS.  16 


No.  10. 

MUSSUMAT  NOOR  BUX,~(Plaiutiflf), 

Versus  V   Refbeencb  Sidb. 

MUSSUMAT  SHIBRATUN,  (Defendant.) 

(  BOULNOIS  AND  LiNDSAY,  JJ.  ) 


} 


IvimoYol  contract — Rent  for   hrothel. — If  a  house   is   let   for  tbe  purpose 
of  being  used  as  a  brothel,  a  claim  for  rent  cannot  be    entertained. 

Ca^e  stated  hy  Judge  of  Small  Cause  Court,  Simla. 

Claim  to  Rs.  90  for  rent. 

Stated  case  —This  is  a  suit  for  rent.  The  plea  is  that  there 
-was  no  fixed  amount  agreed  upon,  but  that  defendant  should  pay 
plaintiff  the  third  share  of  her  earnings. 

This  is  not  proved,  and  I  do  not  believe  the  defendants 
plea.  But  both  parties  are  women  of  illfame.  There  is  no  doubt 
that  defendant  carried  on  her  trade  in  the  house  for  which  rent 
is  claimed,  and  that  plaintiff  knew  of  this.  The  question  is, 
whether  with  reference  to  the  rule  of  English  law  on  the  subject, 
as  given  at  pages  889  and  890  of  Addison  on  Contracts,  the  suit 
should  not  be  dismissed  as  repugnant  to  morality,  under  clause 
3  Section  I,  part  I,  Punjab  Civil  Code— See  Tremlett's  Edition 
page  23.  I  think  it  should.  I  think  our  Courts  should  be  rid  of 
the  presence  of  such  litigants,  J  dismissed  the  case  accordingly^ 
but  under  Section  23,  Act  XI  of  1865,  subject  to  the  opinion  of 
tbe  Chief  Court,  to  whom  the  case  is  referred. 

Judgment  of  Chief  Court— \i  the  house  was  let  to  the  de- 2M /rt??y.  1872> 
fendant  for  the  purpose  of  being  used  as  a  brothel,  the  claim  for 
rent  cannot  be  entertained  ;  such  a  contract  is  contra  honos  mores, 
and  null  and  void — vide  No.  4,  Punjab  Record  for  1867.  Upon  the 
facts,  as  stated,  the  Judge  of  the  Small  Cause  Court  is,  in  our  opi- 
nion, right. 


No  IL 

DITTOO  SHAH  k  ANOTHER,— (Plaintiffs),  "^ 

Versus  >  RBrBBENOE  SjdBj 

NANUCK— ((Defendant.)  j 

(  BOULNOIS   AND    LiNDSAT,    JJ.  ) 

Grazing  Rent— Waste  land— Lessee  of  grantee— Small  Cause  Court  Jm-is- 
diction. — A  suit  by  the  lessee  of  the  grantee  of  waste  land,  for  arrears  of 
grazing  rent,  is  not  cognziable  by  a  Court  of  Small   Causes. 
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Is. 

A. 

P. 

1 

10 

0 

0 

13 

0 

1 

0 

0 

Case  stated  hy  Judge  of  Sinall  Cause  Court,  Lahore. 

Stated  case. — I  beg  to  submit  the  following  casea  for  the 
consideration  of  the  Chief  Court  under  Act  X  of   1867. 

2.  Tlie  plant iffs  in  the  above  cases  were  lessees  of  Rukh 
Shah  Bahawal,  in  the    Sunibut  1925   and  1927,  respectively. 

They  leased  from  Hurnarain  Shah,  the  grantee  from  Govern 
ment  of  the  Rukh.  The  gmntee  farmed  out  the  "^Vrnee"  or 
grazing  dues  to  plaintiffs,  who  entered  into  an  express  contract 
with  the  Lumberdars  or  village  head  men  of  Kote  Khoja  Syed, 
dated  6th  Bhadon  1925  and  Har  1927,  resjiectively.  The  latter 
contract  has  not  been  filed  ;  the  former  is  filed  in  case  No.  4317  of 
7th  Doceml)er  1870,  and  contains  the  conditions  that  the  lumber- 
dars were  to  realize  for  the  lessees  the  following  head  monev 
vize. — 

Buffaloe 

Cow 

Yoke  of  Oxen 

in  consideration  for  which  they  were  to  receive  6  per.    cent,  of  th» 
income,  as  they  do  from  Government  for  realization  of  revenue. 

3.  Lessees  in  same  case  (4317  of  7th  December  1870)  sue 
the  lumberdars  for  arrears  of  tax,  and  leave  them  to  recover  from 
the  villagers  ;  in  others  (  as  in  the  present  cases  )  they  sue  the 
defaulters  direct. 

4.  Now  as  between  the  lessees  and  the  villagers  there 
is  no  contract  express  or  implied  ;  the  lessees  contract  with  the 
lumberdars,  who  again  arrange  with  their  village  co-parceners. 
There  being  no  privity  between  the  plaintiffs  and  defendants  in 
the  present  case,  they  must  consequently  be  eventually  dismissed 
on  this  ground,  but  before  this  Court  can  go  so  far  as  to  deal  with 
these  cases  on  their  merits,  the  question  of  jurisdiction  has  to  be 
considered — i.  e.,  has  this  Court  jurisdiction  to  hear  suits  of  the 
nature  of  the  suits  now*  under  considreation,  or,  in  other  words, 
can  this  Court  entertain  suits  for  the  recovery  of  arrears  of  graz- 
ing dues. 

5.  These  dues  are  explained  by  Mr.  Cust  in  his  Revenue 
Manual  (p.  130  et  scq.)  to  belong  either  to  Government  as  owner 
of  waste  lands,  or  to  persons  holding  waste  lands  as  grantees  of 
Government  ( i.  e.,  ''where  the  proprietary  right"  to  use  Mr. 
Cust's  words,  "had  passed  away  from  Government.*')  When  the 
waste  lands  belong  to  Government  the  grazing  tax  forms  one  of 
the  sources  of  land  revenue  (  Cust's  Manual,  Chap  IV  F.)  and  is 
realized  either  V)y  a  direct  head  tax  on  cattle  grazing  therein,  or 
by  farmers  taking  an  annual  lease  from  Government,  fixing  their 
own  terms  and  making  their  own  arrangements  with  the  lumber- 
dars, who  again  settle  with  the  village  community. 
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When  the  waste  landa  are  granted  in  proprietary  right  to 
others,  these  others  make  similar  arrangements,  and  the  income 
they  derive  is  one  falling  under  the  head   of  rent  of  laud. 

6.  If  any  arrears  of  grazing  tax  arise  when  the  tax  ia 
under  dii*ect  collection  by  Government,  they  are  recovered  in  the 
ordinary  course  for  the  process  for  the  recovery  of    land    revenue. 

7.  If  arrears  exist  when  the  grantee  collects  his  rents 
directly,  he  similarly  resorts  to  the  ordinary  procesfees  for  the 
recovery  of  rent. 

8.  In  neither  of  these  cases  would  this  Court  have  any 
jurisdiction  under  any  circumstances,  for  their  cognizance  by 
this  Court  is  expressly  excluded  by  Section  6,  Chapter  4,  Act  XI 
uf  1865. 

9.  Now  this  being  so,  does  the  fact  that  the  grazing  tax 
revenue,  or  grazing  rent,  is  farmed  out  to  third  parties,  give  this 
Court  any  jurisdiction  as  between  the  farmers  (  who  stand  in  the 
place  of  Government  or  the  gi-antee  )  and  the  tax-payers  or  rent- 
payers  1  I  think  not,  and  in  this  view  I  am  borne  out  by  a  rul- 
ing in  an  analagous  case,  viz.,  in  the  case  of  l^eei'  Bnx  and  Kuka  v. 
Khoda  Bux,  Punjab  Record,  June  1868,  Case  No.  58,  where 
the  farmers  of  octroi  tax  sued  to  recover  arrears  of  tax  due.  In 
that  case  the  Chief  Court  ruled  that  the  Court  had  no  jurisdic- 
tion to  hear  a  suit  or  pass  a  decree  for  *'  a  sum  claimed  by  way 
of  cliungi  tax  and  not  under  contract  express  or  implied."  These 
last  words  would  lead  to  the  idea  that  the  Chief  Court  agreed 
with  the  Judge,  who  referred  that  case,  in  considering  that  primd 
facie  there  was  no  implied  contract  between  the  chungi  tax-payer 
and  the  farmer,  but  that  an  express  contract  between  those 
parties  would  give  jurisdiction  to  this  Court. 

10.  In  the  present  cases  the  plaintiffs  assume  (1)  an  im- 
plied contract  on  the  part  of  those  sending  their  cattle  to  the 
rukh  to  graze,  to  pay  the  tax  arranged  for  with  the  lumberdars, 
or  (2)  that  the  express  contract  with  the  lumberdars  binds  the 
J  villagers  who  are  represented  by   the  lumberdars. 

11.  Admitting  for  the  sake  of  argument  that  the  *  lum- 
)erdar's  contract  binds  the  villagers,  I  would  submit  that  a  suit 
Tor  arrears  of  grazing  tax  or  grazing  rent  (where  the  land  be- 
longs to  a  grantee),    even  when    based  on   an  express  contract,  ia 

lot  cognizable  by  this  Court,  any  more  than  a  suit  by  an  assignee 
)f  Government  revenue  to  recover  arrears  of  revenue  from  a 
inner  under  agreement,  or  a  suit  by  a  landlord  for  rent  due 
)y  a  tenant   under  lease  would  be. 

12.  The  matter  is  one  falling  entirely  within  the  system 
I  of  revenue  administration  of  the    country,    and  at  the  time  of  the 

)assing  of  Act  XI,  of  1865,  such  case^  were  heard  by  the  Revenue 

*  Memo. — This  i.s  a  point  open  to  dotiBt.  'J'he  lumberdars  contract  is  to 
realize  the  tax  as  paid  agents  (5  per  cent)  of  the  lessees,  and  not  as  repre- 
Lsentatives  of  the   villagers. 
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Court  and  Officers  (see  Cast's  Manual,  pp.  130  and  173, )  and  they 
are  therefore  excluded  from  the  eogni^nce  of  this  Court  by  Section 
C,  Chapter  4,  Act  XI,  of  1865. 

13.  AVith  these  remarks,  I  would  solicit  a  ruling  on  the 
question,  whether  a  suit  by  the  lessee  from  a  grantee  of  waste 
laud  for  arrears  of  grazing  rent  (whether  under  contract  expiess 
or  impliid,  or  not,)  will  lie  in  a  Court  of  Small   Causes  ? 


Sth  Feb)/.  IS7 2.  Ruling  of  Chief  Court— ^ye    are   of  opinion   that  a  suit  by 

the  lessee  from  a  grantee  of  waste  land  for  arrears  of  glazing 
rent,  under  the  circumstances  stated  by  the  Judge  of  the  Small 
Cause  Court,  will  not  lie  in  the  Small  Cause  Court  against  a  vil- 
lager using  the  waste  land  for  grazing  purposes.  We  think  such 
a  suit  is  excluded  from  the  jurisdiction  of  that  Court  by  the  4th 
Clause  of  Section  G,  of  Act  XI  of  1865,  and  that  the  opinion  of 
the  Judge,  Small  Cause  Court,  ia  correct. 
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UO.    13. 

GURMUKH  SINGH  &  OTHERS,  ( Plaintiffs ),  APPELLANTS,  ] 

Versus  J=>  Appellate  Side. 

MALLA  a^ias  FATTEH  DIN,  (Defendant),  RESPONDENT,    j 

{  BOULNOIS  AND    LiNDSAY,  JJ.  ) 

Inheritance. — So7t  of  Hindu  bf/  MaJiomedan  conctihine. — Apostacy  of 
father. — G.  S,  a  Hindu,  cohabited  with  a  Mahomedan  woman  by  whom  1ig 
had  a  son,  t!ie  defendant.  After  defendant's  birth,  G.  S  turned  Mahomedan 
and  married  defendant's  mother.  G.  S  always  acknowledged  defendant  as 
his  son.     Seld  that  defendant  was  entitled  to  inherit  G.  fcs.'s  property. 

Ai:)'peal  from  sidditional  Commissioner,  Amritsar. 

Boyle  for  Appellants. 

The  facts  are  stated  in  the  note  above. 

Jiidgmeiit  of  Chief  Court. — By  the  whole  case,  and  especially 
with  reference  to  the  issues  sent  down  by  the  Additional  Com- 
missioner to  the  Tehseeldar,  it  appears  beyond  reasonable  donbt 
that  the  Additional  Commissioner  treated  appellant's  father  as 
having  become  a  Mohomedan. 

It  is  true  that  the  alternative  case  is  stated  by  the  Additional 
Commissioner  to  fall  nnder  Section  VIII,  Clause  16  of  the  Punjab 
Civil  Code.  But  the  whole  aspect  of  the  case  and  the  findings 
of  both  Courts  make  it  appear  that  the  deceased  fatlier  Gurdit 
Singh  did,  as  the  Deputy  Commissioner  finds  expressly,  turn 
Mohomedan. 

We  accordingly  dismiss  the  appeal  with  costs. 


lo.  13. 

LAKH  RAM  AND  OTHERS,— ( Plaintiffs  )— APPELLANTS, 

Verstis 
SUDDA  RAM  AND   OTHERS,— ( Defdts. ),— RESPONDENTS,  j 

(  BOULNOIS    AND    LiNDSAT,    JJ.  ) 

Tenant  toUh  right  of  o<?€upancy. — Lonn  poasession. — Tlie  first  settlement 
of  1847  showed  the  undo  of  the  plaintiffs  recorded  as  hereditary  cultivator 
and  that  he  had  then  been  in  possession  fifteen  years.  From  that  time  till 
plaintifl's  were  dispossessed  by  defendants  (  Sambut  1927  ),  those  whom  plain- 
tifls  represented  had  been  in  possession  and  paid  only  the  Government 
demand. 

There  was  nothing  to  show  how  the  occupancy  of  plaintiff's  uncle  com- 
menced. 

Held  that  tlie  plaintiffs  were  entitled  to  rij^ht  of  occupancy  under  the 
Tenancy  Act. 


V  Appellate  Side. 


20  CIVIL  JUDGMENTS.  [  Ricobd 

Appeal  from  Offg.  Commissioner ^  Delhi. 

Baboo  Roopuath  Banerjee  for  Respondents. 

12th  Feby.  1872,  Jxidgment  of  Chief  Court. — The  dispossession  of  the  plaintiff 

took  place  in  1927  Sambut  or  about  a  year  ago,  and  it   was  not  a 
voluntary  act  on  his  part. 

The  first  settlement  of  1847  shows  that  the  uncle  of  the 
plaiiitifl',  Lai  Beg,  was  recorded  as  an  hereditary  cultivator  of  this 
land — i.  f.,  25  years  ago,  and  that  he  had  then  been  in  possession 
15  years. 

From  that  time  to  this,  those  whom  the  plaintiff  represents 
have  been  in  possession. 

It  thus  appears  that  at  the  time  of  the  settlement  in  1847 
-an  ancestor  of  the  plaintiff  having  then  been  in  possession  for  15 
j^ears  was  considered  to  be  and  was  recorded  an  hereditary  tenant 
by  the  settlement  officers  of  that  day. 

Without  counting  the  time  that  has  elapsed  since  1847, 
which  the  rule  prohibiting  the  accrual  of  hereditary  title  from  the 
lapse  of  time  alone  appears  to  exclude,  still  we  have  these  strong 
facts  in  favor  of  the  plaintiffs  claim. 

In  1847  his  ancestor  was,  upon  grounds  that  a  previous  long 
possession  shows  to  have  been  correct,  declared  to  be  an  hereditary 
tenant.  We  say  a  previous  long  possession,  for  such  a  possession 
as  fifteen  years  by  one  man  before  settlement  and  before  the 
establishment  of  the  British  rule,  is  fairly  indicative  of  a  long 
occupancy — and  nothing  is  shown  as  to  how  that  occupancy  com- 
menced. 

Thus,  with  a  record  of  the  year  1847  in  his  favor,  the  plain- 
tiff seems  by  the  subsequent  continuous  occupancy  on  the  same 
terms,  with  payment  of  nothing  more  than  the  Government  de- 
mand, to  bring  himself  fairly  within  the  requirements  of  the 
Punjab  Tenancy  Act.  We  therefore  reverse  the  Commissioner's 
decision,  and  decreeing  the  appeal  declare  the  plaintiff  entitled  to 
hereditary  tenancy  of  the  land  from  which  last  year  he  was  ousted. 

Appeal  decreed  with  costs. 


Appellate  Side, 


ITo.  14. 

JMUSSUIVIAT   IKRAMUL  NISSA,— (Plaintiff),— APPELLANT, 
1  Versus 

y   THE  SECRETARY  OF  STATE  FOR  INDIA  IN  COUNCIL,— 
\ .  (  Defendant ),— RESPONDENT. 

{  BOULNOIS  AND  LiNDSAY,  JJ.  ) 

Seizure  of  properti/  in  time  of  war. —  Qualified  or  ahsoluie  restora* 
tion — Evidence. — Plaintiff  sued  the  Government  for  certain  marble  forming 
part  of  a  tomb  which  was  takcu  into  th«  possession  of  Government  by  way  of 
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hostile  seizure  at  the  cap<^^ure  of  Delhi  hi  1857,— the  tomb  being  near  the 
walls  of  the  fort  and  within  the  space  taken  up  after  the  occupation  of  Delhi 
by  the  British  troops  for  the  purpose  of  the  defence  of  the  fort.  The  tomb 
remamed  undisturbed,  being  respected  as  a  tomb  by  the  Government.  In. 
1866,  the  Government  sanctioned  plaintiff's  repairing  the  tomb,  and  in  1869 
paid  a  purchaser  from  the  plaintiff  the  value  of  certain  marble  then  taken 
away;  and  it  also  appeared  that  the  plaintiff  had  been  permitted  to  burn  a 
light  in  the  tomb  and  take  general  charge  of  it.  Upon  these  facts,  the  plain- 
tiff contended  that  though  the  original  seizure  in  1857  was  beyond  the  pro- 
vince of  forensic  litigation,  the  plaintiff's  rights  in  the  tomb  had  been  since 
restored  to  her  by  the  Government.  Held  that,  though  a  slight  amount  of 
evidence  is  sufficient  to  show  restoration  of  private  rights  in  immoveable  pro- 
perty seized  in  time  of  war,  there  was  in  this  case  an  absence  of  evidence 
showing  an  intention  to  restore,  and  that  accordingly  plaintiff's  suit  was 
untenable. 

Fer  BOTTLNOTS  J. — That  the  Government  had  so  acted  in  derogation  of  its 
absolute  title,  that  the  plaintiff,  though  not  entitled  to  claim  the  possession, 
or  value  of  the  materials,  might  restrain  Government  from  disposing  of  them 
or  diverting  them  from  the  purposes  of  the  tomb. 

Appeal  from  Commissioner  DelKil. 

€unningham  for  Appellant. 

Plowden,  Government  Advocate,  for  Respondent.. 

BouLNOis,  J. — The  plaintiff  claims  from  the  Government  cer-  X9th  Fehy,  1872. 
tain  marble  of  the  value  of  rupees  1,200,  forming  part  of  a  tomb, 
formerly  within  a  private  courtyard  and  built  by  one  of  the  plain- 
tiff's ancestors.  The  tomb  is  close  to  the  Sonari  Musjid,  within 
100  yards  of  the  walls  of  the  fort  of  Delhi,  and  a  long  way  within 
the  space  taken  up  after  the  occupation  of  the  city  of  Delhi  by 
the  British  troops  in  1857,  for  purposes  of  the  defence  of  the 
fort.  The  house,  within  the  courtyard  of  which  this  tomb  origin- 
ally stood,  would  apparently  have  devolved  upon  the  plaintiff,  and 
her  title  is  not  disputed  on  any  grounds  of  legal  defect  in  it.  But 
the  house  was  levelled  to  the  ground,  and  the  defence  is  that  the 
house,  courtyard,  tomb,  and  all  other  immoveable  property  apper- 
taining thereto,  were  taken  into  the  Government  possession  by 
way  of  hostile  seizure  at  the  capture  of  Delhi,  and  stood  upon 
ground  occupied  for  military  purposes ;  the  tomb  only  remaining 
undisturbed  for  the  reason  that  the  British  Government  never 
destroys  such  monuments  except  when  it  is  actually  necessary  so 
to  do.  In  other  words,  that  the  Government  has  dealt  with  the 
inunoveable  property  in  question,  not  as  so  much  marble  or  valu- 
able material,  but  as  a  tomb,  respected  as  such. 

The  first  Court  dealt  with  this  claim  in  an  unsatisfactory  way 
by  finding  in  detail  several  issues  in  favor  of  the  plaintiff,  which  do 
not  raise  the  question  between  the  parties  upon  its  merits.  More- 
over, the  modes  of  attaching  property,  to  which  the  Extra  Assistant 
Commissioner  refers,  are  none  of  them  the  mode  adopted  with  re- 
ference to  the  present  matter. 

The  Extra  Assistant  Commissioner  is  altogether  wrong  in 
supposing  that  because  the  Government  did  not,  as  he  finds,  take 
action  against  the  property  in  any  of  the  modes  which  he  enume- 
rates as  sanctioned  by  law,  viz.^  by  attachment,  confiscation  after 
conviction,  or  formal  adjudication,— that^    therefore,   the   right  of 
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property  can  be  claimed  from  the  Government  by  the  plaintiff  in 
a  Com-t  of  law.  The  claims  to  private  property,  made  the  subject 
of  hostile  seizure  at  the  capture  of  the  city,  were  removed  by  tliat 
act  trom  the  cognizance  of  tlie  Civil  Courts  ;  and  such  claims  as 
relate  to  property  so  seized  must  be  founded  on  matters  subsequent 
to  tlie  seiziire,  whereby  the  property  may  have  been  released,  and 
have  become  subject  to  renewed  rights,  or  else  they  are  altogether 
initenable  before  a  Civil  Court.  The  dispossession,  then,  of  the 
plaintiff  is  clear,  and  it  cannot  be  disputed  that  the  Government 
liad  a  right  to  dispossess  her.  The  Commissioner  says  "  The 
"  tomb  has  stood  on  this  spot  (?'.  e.,  Avithin  100  yards  of  the  fort 
"  wall )  in  the  clear  and  undisputed  possession  of  the  military 
"  occupying  the  fort,  and  on  tlic  plaintift''s  attempting  to  remove 
"  tlie  marble  belonging  to  it,  defendant  at  once  interfered.  The 
"  possession  is  clearly  ascertained  by  personal  inspection  by  this 
"  Court,  and  shown  by  the  map,  copy  of  which  is  attached.  The 
*'  evidence  as  to  possession  given  by  the  plaintiff  is  absolutely 
**  valueless  against  the  facts  patent  to  any  one  who  looks  at  the 
"  place.  I  accordingly  find  that  the  defendant  is  in  possession  of 
"  the  site  in  question  and  of  all  attjxched  to  it,  and  has  been  in 
*'  possession  since  1857,  or  when  the  troops  entered  the  city  of 
*'  Delhi,  and  that  therefore  the  claimed  is  barred." 

The  gi'ounds  of  appeal  against  this  judgment  are,  1.  That 
the  property  in  question  has  been  always  in  the  possession  of  the 
plaintiff*;  2.  that  accordingly  the  property  in  question  comes 
imder  the  terms  of  the  general  release  of  December  29th  1859. 
The  Judge  who  admitted  the  appeal  in  this  Court  recorded  that  it 
was  stated  that  in  1^66  the  Government  sanctioned  appellant's 
repairing  the  tomb,  and  also  in  1869  paid  a  purchaser  from  the 
appellant  the  value  of  certain  marble  then  taken  away.  These 
allegations  formed  the  basis  of  the  argument  in  appeal,  for  it  was, 
of  course,  admitted  that  the  original  seizure  was  beyond  the  pro- 
vince of  forensic  litigation.  The  permission  to  repair  the  tomb 
undoubtedly  given  by  the  defendant  to  the  plaintiff,  and  the  per- 
mission to  burn  a  light  there,  and  take  general  charge  of  the  tomb, 
proves  nothing  by  way  of  restoration  of  possession,  amounting  to 
re-delivery  of  an  unqualified  right  of  property,  entitling  the  plain- 
tiff to  carry  away  the  materials  ;  and  this  is  the  right  which  she 
claims. 

The  pajTiient  to  the  purchaser  for  marble  actually  taken  also 
falls  short  of  the  proof  of  admission  of  title  in  the  plaintiff;  for 
such  payment  is  consistent  with  a  variety  of  circumstances,  under 
which  tiie  Government  officers  on  the  sjDot  might  make  it  without 
the  slightest  intention  on  the  part  of  the  Government  to  acknow- 
ledge the  plaintiff's  title. 

Nor  does  the  reference  to  the  general  order  of  1859  for  resto- 
ration assist  the  plaintiff's  case,  for  that  order,  whilst  it  went  no 
further  than  to  indicate  the  intention  of  Government  without 
giving  rise  to  any  legal  claim  founded  against  the  Government, 
expressly  excluded,  all  buildings  required  for  military  purposes. 
Thus  it  appears  that  the  character  of  the  building  determined  the 
precise  extent  to  which  the  Government  acted  in  the  matter. 
The  Government  treated  it  as  a  tomb,  and  permitted  attention  to 
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it,  and  care  of  it,  on  the  part  of  the  person  who  was  willing  to  give 
them,  viz.,  the  plaintiff. 

The  Government  by  its  own  act,  in  derogation  of  the  absolute 
title  it  acquired  by  the  hostile  seizure  treated  the  place  as  a  tomb 
of  which  it  permitted  the  plaintiff  to  take  care,  and  accordingly 
that  act  of  admission  might,  perhaps,  prevent  the  Government 
from  insisting  upon  the  absolute  property  in  it ;  and,  though  the 
Government  is  not  liable  for  the  value  of  the  materials,  it  may  possi- 
bly have  no  right  now  to  dispose  of  them,  or  divert  them  from 
the  purposes  of  a  monument.  The  plaintiff  might  possibly  have 
a  right  to  restrain  the  Government  from  taking  away  the  marble 
for  purposes  of  profit.  But  it  does  not  appear  that  this  has  ever 
been  done,  and  though  some  part  of  the  marble  has  found  its  way 
into  the  museum  at  Delhi,  this  has  been  no  result  of  any  act  of 
the  defendant,  as  the  marbles  were  bought  from  a  vendor,  who 
had  removed  them  from  the  tomb  under  the  following  circum- 
stances. The  vendor  was  one  Surfaraz  Ali,  who  had  caused  the 
marble  to  be  removed  from  the  tomb  in  execution  of  a  decree 
obtained  by  him  in  a  civil  suit  against  Mussumat  Ikramul  Nissa  ; 
in  which  suit  Surfaraz  Ali  alleged  that  the  marble  had  been  sold 
to  him  by  her,  and  she  confessed  judgment  (  see  vernacular  file 
Surfaraz  Ali  versus  Ikramul  Nissa  ). 

The  plaintiff  appears  by  Mr.  Cunningham,  who  will  fully 
understand  what  is  meant  and  see  that  the  plaintiff's  rights,  such 
as  they  are,  are  properly  protected.  There  is  much  in  what  that 
learned  gentleman  has  urged  in  reference  to  a  slight  amount  of 
evidence  being  all  that  is  necessary  to  show  restoration  of  private 
property  in  immoveables,  as  by  the  usages  of  modern  warfare 
such  property  is  not  seized.  But  there  is  such  an  absence  of 
evidence  showing  an  intention  to  restore — (  while  the  fact  of  the 
original  seizure  is  undoubted — )  that  I  do  not  think  his  argument 
can  prevail  to  the  extent  to  which  he  would  urge  it. 

I  think  the  appeal  should  be  dismissed  with  costs ;  but  if  there 
has  been  any  removal  of  the  marble  by  the  Government  or  any 
diversion  of  the  building  from  the  purposes  which  have  been  re- 
cognized by  the  Government  since  the  seizure  in  1857,  that  is  to 
say,  the  purposes  of  a  tomb,  the  plaintiff  might  in  my  opinion  be 
in  a  position  to  apply  for  an  injunction.  To  this  qualified  extent 
a  right  of  property  may  have  been  conferred  on  her  by  the  Govern- 
ment itself. 

LiNDSxVY,  J. — The  tomb  and  the  ground  on  which  it  stands 
were  most  undoubtedly  taken  possession  of  as  an  act  of  State  by 
the  British  Government  in  1857. 

Possibly  the  building  itself  or  the  materials  might  have  been 
without  a  suit  obtained  from  the  executive  authorities  on  the  appli- 
cation of  the  original  owners  under  the  orders  of  Government  dated 
29th  December  1859,  but  as  a  matter  of  fact  the  building  and  the 
ground  on  which  it  stands  have  been  in  the  adverse  possession  of 
the  British  Government  since  1857,  and  in  my  opinion  any  claim 
on  the  part  of  the  plaintiff  is  inadmissible. 

The  ftict  that  the  British  Government  allowed  the  plaintiff  to 
keep  the  tomb  in  order  does  not  give  her  any  proprietary  title 
thereto. 
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The  British  Government  may  have  been  and  possibly  was^ 
actuated  by  a  feeling  of  respect  for  the  tomb,  and  those  who  up  to 
the  time  of  dispossession  held  an  interest  therein,  when  it  allowed 
the  plaintiff  to  repair  it.  But  such  an  act  cannot  reasonably  be 
said  to  be  an  acknowledgment  of  the  proprietary  title  of  the  plaintiff. 

As  well  might  it  be  said  that  the  man  I  permit  to  live  on 
my  estate  is  the  acknowledged  owner  of  the  nnid  hut  in  which  he 
dwells,  and  the  ground  it  stands  on,  because  he  has  on  various- 
occasions  after  or  before  the  rainy  season  put  it  in  order. 

I  would  dismiss  the  appeal  and  uphold  the  Commissioner's 
order  with  costs. 


Ifo.  15. 

RAMA,— (  Plaintiff ),— APPELLANT, 


Appellate  Side.  ^^ 

SHERE  SINGH  &  OTHERS,— (Defdts.),— RESPONDENTS. 

{  BOULNOIS  AND  LiNDSAY,  JJ.  ) 

Alluvion.—  Avuhion. — IdentifiaUe  land^ — Custom. — Eiver  SuUej. — Lahore 
and  Ferozepore  Districts. — If  there  be  no  local  custom  to  the  contrary,  land 
crrried  away  to  the  opposite  bank  of  the  river-  may  be  followed  by  its  ownre 
provided  it  be  identifiable. 

There  beinsc  no  sufficient  proof  of  a  custom   taking   the  place  of  the  rule 
laid  down  in  Regulation  XI  of  3825,  the  latter  held  applicable. 

Appeal  from  Deputy  Commdssioner  Ferozepore. 

26th  Fehy,  1872.  Lindsay,  J. — The  land   in  suit  was  on  the   left  bank,  or  the 

Ferozepore  side  of  the  river  Sutlej. 

The  Sutlej  suddenly  altered  its  course,  cut  a  channel  to  the 
east,  and  the  land  in  suit  is  now  on  its  right  bank, — the  main 
stream  running   between  it  and  Ferozepore. 

This  happened  about  .3  years  ago.  The  featui-es  of  the  land 
have  in  no  way  been  altered.  The  proprietor,  the  plaintiff, 
remained  in  possession. 

The  Lower  Courts  have  found  that,  owing^  to  the  change  in 
the  course  of  the  river,  and  the  custom  that  the  deep  stream  of  the 
Sutlej  is  the  boundary  between  the  districts  of  Lahore  and  Feroze- 
pore, "  the  ownership  of  tlie  land  has  thus  passed  from  plaintiff  to 
defendants,  but  this  does  not  affect  the  right  of  cultivation  ;  plain- 
tiff apparently  must  be  regarded  as  having  a  right  of  occupancy 
under  Clause  2,  Section  5,  Act  XXVIII  of  1868." 

This  decision  is  wrong. 

The  rule  to  be  followed,  subject  to  any  local  usage,   is  that 

given  in  Section   4,    Regulation   XI,    1825, — a   rule  accepted  by 

Yoosuf    V.    Sirdar    Dewa     ^^^^    Court    in    the    case    noted    in  the 

Sing,  ^io.  12  1'.  M.  for  1870.     margin  to  be  most    eq^uitable,    and  also 
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by  the  Government  of  India  and  the  Home  Government.  The 
rule  is  that  when  land  has  been  gained  by  gradual  accretion  it 
shall  be  considered,  subject  to  any  local  usage,  an  increment  to 
the  tenure  of  the  person  to  whose  land  it  is  annexed,  but  when 
land  has  been  gained  not  by  gradual  encroachment  but  by  the 
violence  of  the  stream  which  has  separated  it  from  the  estate  to 
which  it  belonged  and  joined  it  to  another,  without  destroying  its 
identity,  such  land,  on  being  clearly  recognized,  shall  remain  the 
property  of  the  original  owner. 

We  have  now  to  see  whether  there  is  any  custom  or  local 
usage  that  prevents  the  operation  of  the  above  rule  in  this  case, 
that  is,  whether  there  is  "  any  clear  and  definite  usage  of  Shejcust 
Pywusf  that  must  be  held  to  govern  the  decision  of  this  claim. 
It  will,  in  the  first  place,  be  admitted  that  Section  2  of  Reg.  XI, 
1825,  only  refers  to  custom  and  usage  in  disputes  relative  to 
alluvial  land,  or  in  other  words  to  land  or  earth  gradually  increased 
on  the  bank  of  a  river  or  shore  by  the  force  of  water  ;  custom, 
therefore,  was  not  intended  by  the  framers  of  Regulation  XI  of 
1825  to  be  taken  into  consideration  in  cases  of  avulsion,  that  is, 
when  land  is  cut  off"  as  described  in  Clause  2,  Section  IV  of  the 
Reg.  But  admitting  that  custom  or  usage  should  be  considered, 
it  is  necessary  in  order  to  give  validity  to  a  custom  not  only  to 
show  that  the  custom  is  ancient  but  that  it  has  been  continuous. 

Now  the  Deputy  Commissioner  admits  that  for  a  series  of 
years,  some  10  or  11  years,  the  deep  stream  rule  has  not  been 
operative  in  cases  like  the  present,  though  the  innovation  was  not 
•approved  of  by  proprietors  at  the  time  of  its  introduction  j  and  it 
therefore  seems  to  me  that  his  position  is  absolutely  untenable. 
He  has  neither  law  nor  custom  to  support  his  view.  The  law  is 
clearly  in  favor  of  the  plaintifi: 

The  alleged  custom  not  having  been  in  force  for  years,  is  not 
an  established  custom.  It  has  not  been  continuous.  In  its  place 
another  procedure  has  been  followed  foj:  years. 

I  would  reverse  the  judgments  of  the  Lower  Courts,  and 
give  the  plaintifi"  a  decree  with  costs  throughout. 

BouLNOis  J. — I  entirely  concur  with  Mr.  Justice  Lindsay  that 
the  plaintiff"  is  entitled  to  recover. 

The  claim  is  for  116  ghumaos  of  land  in  Punjgarain  in  the 
TTehsil  of  Choonian,  in  the  district  of  Lahore,  situate  on  the  right 
bank  of  the  Sutlej  where  the  deep  stream  of  the  river  divides 
the  districts  of  Lahore  and  Ferozepore.  This  land  was  formerly 
on  the  left  bank  ;  that  river  in  one  of  the  sudden  alterations  of 
its  course  having  left  it  on  the  Lahore  side  without  any  great 
change  in  its  physical  features.  This  disruption  of  land  occurred 
about  three  years  before  this  suit  was  brought,  and  the  plaintiff" 
who  had  ah'cady  been  in  possession  for  about  8  years,  and  in 
whose  name  as  a  proprietor  Mouzah  Punjgarain,  at  least  as  much 
land  as  he  at  present  possesses,  including  the  land  at  present  in 
dispute,  was  recorded  at  the  original  Settlement  in  1856,  was  in 
possession  at  the  time  when  he  filed  his  suit. 

The  defendants  are  proprietors  of  Rukba  Ajib  Singh-walla  on 
the  Lahore  side.     The  river  has  repeatedly  changed  the  course  of 
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its  main  stream,  and  against  this  village  a  considerable  alluvial 
accretion  has  taken  place  in  recent  years.  In  1868  the  present 
defendants  laid  claim  to  422  ghumaos  of  Rukh  Ajib  Singh- walla 
thrown  np  by  the  Sutlej.  This  claim  was  contested  by  Dusta 
Singh  and  Shere  Singh,  both  residents  of  Ajib  Singh-walla,  and 
the  case  was  disposeil  of  by  Extra  Assistant  Commissioner  Hyat 
Khan,  Superintendent  of  Settlement,  this  part  of  the  Lahore 
district  being  then  ujider  process  of  re-settlement. 

In  their  claim  the  present  defendants  did  not  include  the  land 
now  in  dispute,  but  in  the  course  of  a  measurement  then  ordered 
to  be  made  by  Nelial  Chund,  Putwari  of  Ajib  Singh-walla,  instead 
of  422  ghumaos  no  less  than  524  ghumaos  were  found  to  have 
been  thrown  up  by  the  river  under  like  conditions. 

About  that  time,  in  fact,  the  piece  of  land  now  in  suit  appeared 
in  consequence  of  the  change  in  the  river's  course  over  against  Ajib 
Singh-wala,  but  it  appeared  with  marks  that  show^ed  its  identity 
■with  the  land  in  the  plaintiff's  possession.  Neverthless,  it  ^vas 
immediately  measured  by  the  Putwari  Nehal  Chund,  and  included 
in  the  pending  suit,  although  at  first  it  had  not  been  claimed.  The 
Extra  Assistant  Commissioner,  Hayat  Khan,  made  a  decree  in  the 
settlement  on  1st  May  1869,  that  670  ghomaos,  6  kanals,  18 
marlas  of  land  in  all  should  be  recorded  in  the  names  of  the  present 
defendants. 

Nor  was  the  disruption  in  1868  the  only  change  that  this  land 
has  undergone,  for  it  cannot  be  traced  in  an  identifiable  form  further 
back  than  1858,  when  appearing  in  a  place  where  a  gi'eat  deal  of 
land  had  been  lost  by  submergence  on  the  Ferozepore  side,  it  was 
reclaimed  by  the  plaintiff,  who  had  been  a  great  loser  by  the  action 
of  the  river,  and  was  recorded  proprietor  of  the  land  which  it 
replaced. 

All  this  the  plaintiff  alleged  in  his  plaint,  adding  that  upon 
this  land  he  settled  the  village  of  Rama  Punjgarain,  about  seven 
years  before  the  action  was  brought ;  he  stated  also,  that  he  was 
unaware,  as  his  possession  had  never  been  disturbed,  that  the 
measurement  made  by  Nehal  Chund  the  Putwari  of  Ajib  Singh- 
wala  had  resulted  in  this  land  being  included  in  the  claim  of  the 
defendants  against  Dusta  Singh  and  Shere  Singh,  and  in  its  being 
entered  in  the  revision  of  the  settlement  record  as  in  their  hold- 
ings. He  relied  on  the  land  being  still  in  his  possession,  with  the 
above  history,  and  being  unchanged  in  identifial)le  features  by  the 
action  of  the  river,  the  land  being  "  Katti  or  Bani  Banai." 

The  defendants  in  their  answer  relied  simply  on  the  land 
being  recorded  in  their  names  in  1869,  and  requested  that  the 
settlement  files  should  bo  sent  for. 

The  Tehsildar  of  Chunian,  Jugul  Kishore,  fixed  issues  as  to 
the  ownership  of  the  land,  the  length  of  time  that  the  plaintiff  had 
been  in  possession,  and  whether  as  proprietor  or  cultivator.  He 
also  fixed  an  issue  as  to  when  and  how  the  land  in  suit  was  de- 
tached from  the  Ferozepore  bank  and  was  found  on  the  opposite 
bank  in  the  Tehsil  of  Chunian.  A  Naib  Canoongo,  Ghulam  Kusul, 
was  deputed  to  make  a  local  inquiry,  and  his  report  was  full  and 
satisfactory,  for  he  traced  back  the    land  on  the  Ferozepore  side  to 
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the  original  owners.  His  report  shows  that  much  land  hereabouts, 
which  is  now  not  to  be  traced,  was  recorded  in  the  original  settle- 
ment of  1856,  as  having  disappeared  from  the  Ferozepore  bank: 
gradual  accretions  were  formed  by  the  river  against  the  village  of 
Punjgarain,  and  were  entered  in  the  records  of  the  original  settle- 
ment as  belonging  to  the  plaintiff,  being  entered  in  the  survey- 
maps,  and  recorded  as  in  the  district  of  Ferozepore.  The  Naib 
Canoongo  further  reported  that  in  1868,  owing  to  a  change  in  the 
course  of  the  river,  145  ghomaos  appeared  with  other  land  of  which 
mention  has  been  made  on  the  Lahore  side  of  the  river  and  was 
found  in  the  state  of  katti  or  identifiable  land  and  the  plaintiff 
remained  in  possession.  He  further  reported  upon  the  custom  to 
this  effect — "  When  land  is  cut  off  as  katti  or  in  its  original  state  by 
*'  a  change  in  the  course  of  the  river  from  one  side  to  another,  the 
"  original  proprietor  does  not  cease  to  have  a  right  to  it  as  before. 
**  This  custom  has  prevailed  in  the  villages  adjoining  the  place  in 
*'  dispute  and  the  bank  of  the  river  "  (  meaning  apparently  the 
left  bank.  ) 

The  Tehsildar  adopted  the  report  of  the  Naib  Canoongo,  and 
supported  the  finding  as  to  the  custom,  observing  as  follows  :— 

"  This  is  also  borne  out  by  the  decision  of  Extra  Assistant 
Commissioner  Mahomed  Hayat  Khan,  dated  1st  May  1869,  who 
found  that  the  land  in  dispute  had  appeared  as  katti,  or  in  its 
original  state  and  not  by  diluvion  and  alluvion."  But  the  Tehsil- 
dar differed  with  the  Extra  Assistant  Commissioner,  who  gave 
effect  to  the  deep  stream  rule  on  the  ground  that  the  custom  had 
not  been  observed  for  some  length  of  time.  The  defence  that  the 
land  had  been  decreed  to  the  defendants  by  the  Superintendent 
of  Settlement  was  disallowed  by  the  Tehsildar  for  the  following 
very  satisfactory  reasons — 1st,  that  the  plaintiff  was  no  party  to  the 
Ajib-Sing-walla  suit ;  secondly,  the  land  now  claimed  is  part  of 
the  145  ghomaos,  which  was  in  the  first  instance  excluded  by  the 
present  defendants  from  their  claim,  which  land  had  appeared  in 
the  katti  form  or  identifiable  by  marks  belonging  to  its  original 
state,  and  was  still  in  his  possession,  having  been  so  for  eleven 
years ;  thirdly,  that  the  plaintiff  was  in  the  possession  of  more 
land  even  to  the  west  of  the  plot  now  in  dispute  and  that  plaintiff 
had  founded  a  village  on  the  Lahore  side  naming  it  Rana  (  after 
himself )  Punjgarian.  Referring  to  the  records,  and  the  litigation 
above  descrided,  the  Tehsildar,  in  a  very  careful  judgment,  decided 
that  the  plaintift"  was  entitled  to  a  decree  for  94  ghomaos  18 
murlas  of  land  out  of  the  land  claimed  as  proprietor,  having  been 
in  possession  of  it  in  that  capacity  for  1 1  years,  the  land  being 
recorded  as  his  in  proprietary  right. 

The  Tehsildar,  alluding  to  the  deep  stream  nde,  gave  reasons 
for  holding  that  the  proprietor  might  follow  his  land  beyond  the 
deep  stream. 

The  Deputy  Commissioner  affirmed  this  judgment,  but  in 
order  to  ascertain  the  particulars  of  the  case  without  so  much 
reliance  upon  the  Naib  Canoongo  as  had  taken  place,  he  reman- 
ded the  suit  for  an  inquiry  by  the  Tehsildar  in  person  under 
Section  354  of  the  Code,  retaining  the  appeal  on  his  own  file. 
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• 
The  Tehsildar  had  in  the  meantime  been  removed,  and  his 
successor  found  that  the  ancient  custom  was  that  of  the  navigable 
river  boundary  or  Kishtibujina,  also  that  though  an  innovation  was 
made  upon  this  custom  some  ten  or  eleven  years  ago,  to  the  effect 
that  when  the  river  changed  its  bed,  land  which  was  recognizable 
.  should  not  change  ownership,  this  change  was  generally  disapprov- 

ed of  by  the  proprietors  of  land  adjoining  this  part  of  the  river  and 
had  worked  badly.  The  second  Tehsildar  therefore,  differing  from 
the  first,  considered  that  the  plaintiff,  who  belonged  to  a  village  on 
the  Ferozepore  side  of  the  river,  had  no  claim ;  adding  as  an  addi- 
tional reason  that  land  belonging  to  the  villages  on  the  Lahore  side 
had  been  lost  by  them  by  a  gi'adual  process  of  diluvion  which  had 
long  gone  on. 

Th«  Deputy  Commissioner,  when  the  case  came  back  after 
remand,  had  also  been  changed,  and  the  new  Deputy  Commissioner 
took  a  different  view  from  that  of  his  predecessor.  He  found  as  a 
fact  that  the  land  now  claimed  was  left  on  the  Lahore  side  of  the 
river  by  a  change  in  its  course  without  having  been  altered  in  its 
physical  features  about  three  years  ago,  and  that  plaintiff,  who 
had  already  been  in  possession  for  eight  years  at  least,  continued  in 
possession.  He  w^as  of  opinion  that  if,  as  the  evidence  showed,  it 
was  in  1860  that  the  land  was  recovered  from  the  river  on  the 
.  Ferozepore  side,  the  date  showed  that  it  had  then  been  gained  by 
gradual  accretion  from  the  river,  for  if  it  had  been  land  cut  off 
from  the  other  side  of  the  river  it  would  have  been  claimed  by  the 
former  owners  of  the  Lahore  district.  He  refers  to  the  testimony 
of  the  Putwari,  according  to  whom  the  principle  of  respecting 
possession  of  identifiable  land  was  introduced  in  1858,  and 
expresses  his  opinion  that  the  application  of  this  principle  would 
have  been  claimed  if  the  land  had  been  cut  off  that  way. 

But  the  Deputy  Commissioner  reversed  the  decree  of  the  first 
Tehsildar,  accepting  the  finding  ot  the  second  Tehsildar  as  to 
custom,  giving  judgment  as  follows  : — 

"  As  regards  the  custom  there  is  a  general  agreement  by 
"  both  pai*ties  and  witnesses  that  until  a  change  of  practice  was 
*' introduced  in  the  Ferozpore  district  about  12  years  ago  by 
"  Mahomed  Sultan,  Extra  Assistant  Commissioner,  the  custom  of 
*'  the  navigable  river  boundary  was  alone  foUoived  without  respect 
"  to  continued  possession. 

"  If  this  custom  were  of  a  binding  character  there  can  be  no 
**  doubt  that  the  alteration  in  practice  introduced  by  the  courts 
**  about  1858  would  be  of  no  avail  to  supersede  the  custom  which 
**  was  evidently  well  established  in  both  the  estates  affected  by  it. 

"And  with  reference  to  Section  2  of  Regulation  XI  of  1825, 
"  in  which  there  is  no  exception  as  under  Section  4  of  a  change  in 
"  the  course  of  the  river  not  affecting  the  identity  of  the  land,  it 
"  appears  impossible  to  hold  that  that  custom  is  not  binding." 

There  is  no  doubt  that  if  the  Kishtibunna  or  deep  stream 
rule  were  applied  in  this  case  it  would  cause  great  hardship.  The 
land  in  dispute  was  as  completely  the  plaintiffs  as  land  could 
well  be,  and  all  the  circumstances  go  to  show  that  the  land  was  an 
accretion  to  the  Ferozepore  shore  and  not  cut  off  from  the  Lahore 
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side.  The  present  defendants  at  the  time  when  a  rule  was  being 
brought  forward  by  Extra  Assistant  Commissioner  Mahomed 
Sultan,  in  1858,  which  would  have  given  them  the  land  if  it  had 
been  of  that  description,  made  no  claim  whatever.  The  plaintiff 
settled  a  village  upon  it  and  called  it  by  his  own  name  coupled 
with  that  of  his  own  village.  If  in  accordance  with  the  deep 
stream  rule  this  land  had  to  go  to  other  owners  a  certain  hardship 
would  result. 

The- deep  stream  rule,  so  called,  which  originated  in  other  times, 
when  villages  divided  by  the  great  rivers  were  in  no  way  united 
under  one  system  of  government,  and  often  most  hostile  to  on« 
another,  has  been  found  to  be  unacceptable  under  the  system  by 
which  land  in  the  Pmijab  is  at  present  held.  The  action  of  the 
authorities,  both  on  the  banks  of  the  Sutlej  and  the  Beas,  has  been 
directed  towards  amending  the  harsh  operation  of  this  custom,  and 
many  records,  as  well  as  reported  cases,  show  how  within  the  last 
20  years,  the  rule  has  lost  in  many  places  its-  former  stringency. 

The  law  of  alluvion  for  the  Presidency  of  Fort  William,  ex- 
cept so  far  as  it  has  been  recently  modified  for  Bengal,  is  contained 
in  Regulation  XI  of  1825,  which,  by  the  effect  of  the  Government 
order  of  the  4th  March  1849,  seems  to  me  to  have  been  extended 
to  the  Punjab.-  It  is  altogether  one  of  which  the  spirit  is  applicable 
to  a  province  of  which  the  rivers  are  subject  to  those  very  condi- 
tions referred  to  in  the  Regulation  as  the  reasons  for  its  enactment : 
that  Regulation  has  been  constantly  acted  on  by  the  Chief  Court, 
which  has  expressed  its  opinion  that  the  Punjab  Courts  should, 
w^here  the  usage  is  doubtful,  follow  the  rules  therein  laid  down, 
"  both  because  we  are  bound  to  act  according  to  the  spirit  of  the 
"  Regulations  and  because  the  rule  therein  laid  down  appears  on 
**  the  whole  the  most  equitable". — 2  Punjab  Record,  1867,  No.  53. 

Accretion  according  to  the  regulation  gives  a  title  to  the  land 
newly  formed,  a  title  not  founded  on  any  equity  of  compensation 
for  land  lost,  but  given  by  reason  of  the  land's  adherence  to  some 
particular  land,  which  has  been  termed  the  nucleus  of  accretion. 

But  where  there  is  no  question  of  accretion,  but  a  change  in 
the  course  of  the  river,  cutting  off  land  without  preventing  the 
recognition  of  it,  Section  11  of  the  Regulation  is  no  more  appli- 
cable than  Section  III,  although  the  former  Section  is  not  declared 
as  is  the  latter,  by  express  proviso,  not  to  apply  to  land  cut  off  in 
an  identifiable  form. 

Accordingly,  so  far  as  the  Deputy  Commissioner  has  adverted  ta 
the  Regulation,  and  in  the  absence  of  an  express  proviso  under 
Section  II  requiring  that  tho  present  claim  should  be  decided  by 
custom,  his  argument  does  not  seem  to  me  to  be  borne  out. 
Independently,  however,  of  the  Regulation,  custom  receives  under 
the  general  law  such  effect  in  this  Province  (Punjab  Civil  Code 
Section  XXI  clause  24,)  that  the  local  custom  will  prevail  not- 
withstanding that  the  Regulation,  if  that  custom  had  been  silent, 
would  have  taken  effect. 

The  question  then  is  whether  a  clear  and  definite  usage,  such 
as  displaces  the  rule  in  the  2nd  Clause  of  Section  IV,  has  been 
proved. 
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A  considerable  tract  in  the  neighbourhood  of  the  land  in 
dispute  is  within  KuppurtuUa  territory,  and  as  to  the  division  be- 
tween that  teiTitory  and  the  British,  the  rule  referred  to  in  the  case 
Yousuf  and  others  venous  Sirdjxr  Dewa  Singh  (7^  H.  1870  No.  12), 
is  given  in  para.  23  of  a  despatch  from  the  Secretary  of  State  to  the 
Government  of  India  dated  Gth  February  18G1,  in  these  words — 
**  You  may  properly  make  a  distinction  between  cases  of  alluvion 
"  and  those  of  avulsion.  In  the  former  cases  the  main  stream 
**  should  be  the  boundary,  iiTcspective  of  other  circumstances, 
"  whereas  on  the  occasion  of  sudden  violent  changes  in  the  course  of 
**  a  river  the  boundary  question  in  each  case  should  be  decided  on  its 
**  own  merits."  This  being  the  inter-territorial  rule  both  upon  the 
Sutlej  and  on  the  Beas,  much  has  occurred  in  some  places  to  show 
an  abandonment  of  the  rule  of  Kishtibunna,  as  between  village  and 
village,  proprietor  and  proprietor.  In  Prinsep's  History  of  the 
Punjab,  Volume  I,  Page  153,  the  rule  of  Kishtibunna  is  referred  to 
with  this  observation  : — "  In  the  case  of  lands  caused  by  the 
"  change  of  the  stream  from  one  side  of  the  river  to  the  other, 
**  though  one  chief  gains  and  another  loses,  yet  it  is  customary  to 
*'  preserve  the  riglits  of  the  zemindar  if  he  consent  to  cultivate 
**  the  land."  The  custom  of  ownership  under  such  circimistances, 
as  between  village  proprietors,  has  apparently  been  mixed  up  with 
the  question  of  the  rights  of  chiefs  and  of  territorial  limits.  But 
however  that  may  be,  the  custom  has  been  subjected  to  such  in- 
fluences at  the  place  where  this  dispute  has  arisen,  as  have 
altogether  shaken  it.  For  proof  of  this  assertion  reference  may 
be  made  to  the  proceedings  of  Mahomed  Sultan  in  1858,  referred 
to  in  the  Tehsildar's  judgment.  Without  the  consent  of  the 
neighbourhood  that  officer  could  not  have  "  introduced,"  as  he  is 
said  to  have  done  (and  it  seems  certain  that  he  did  "  introduce"), 
the  rule  under  which  the  Tehsildar  decreed  in  favor  of  the  plain- 
tiff. Other  matters  showing  the  weakening  of  this  custom  of 
Kishtibunna  on  the  Beas  as  well  as  on  the  Sutlej,  (  such  as  the 
agreement  at  Nowshera  referred  to  in  Sodha  &c.  versus  Fatteh 
Khan  &c.  1022  of  1868),  might  be  adduced.  But  at  Chunian  in 
1858  there  appears  to  have  been  an  actual  discontinuance  of  it. 
And  under  these  circumstances  I  do  not  think  it  can  be  held  to  be 
clear  and  well  established,  as  the  Pv-egulation  and  every  principle 
of  justice,  require  it  to  be,  before  it  can  be  allowed  to  prevail. 

Accordingly,  in  my  opinion  the  defence  altogether  fails  to 
prove  a  local  custom  displacing  the  equitable  rule  that  land  tvheyi 
identijiahle  may  be  followed  by  its  owner  to  an  opposite  bank  of 
the  Sutlej,  at  the  place  where  this  deviation  in  the  course  of  the 
river  has  occurred. 

The  Deputy  Commissioner  seems  to  have  attempted  to  obviate 
the  hardship  on  the  plaintiff  occasioned  by  the  Courts  enforcing 
the  rule  of  Kishtibunna,  by  declaring  him  an  hereditary 
cultivator.  I  do  not  quite  understand  the  principle  on  which  this 
could  be  done.  In  my  opinion  it  is  unnecessary  to  resort  to  such 
a  means  of  maintaining  his  possession,  for  I  think  he  should  be 
declared  proprietor.  I  therefore  concur  in  reversing  the  Deputy 
Commissioner's  decision  and  in  maintaining  the  order  of  the 
Tehsildar  dated  25thFebmary  1871,  with  the  costs  of  this  appeal. 
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Ifo.  16. 

KHAIRDIN,— (  Plaintiff ),— APPELLANT,  % 

^^^^^  >Appeliate  Sidb. 

MOHAMED  &  OTHERS,— (Defdts),— RESPONDENTS.         j 

(  BOULNOIS  AND  LiNDSAY,  J  J.  ) 


Agreement. — Absence  of  consideration. — Defendants  were  hereditary  culti- 
vatovs,  and  at  the  last  settlement,  being  in  doubt  as  to  whether  their  status 
would  be  maintained,  signed  a  lease  for  ten  years,  in  which  payment  of  rent 
in  kind  was  provided  for, — the  lease  being  recorded  by  the  settlement  officer, 
1'hev  had  up  to  last  settlement  paid  in    cash.     Plaintiff  sued  for  rent  in  kind  "• 

due  "under  this  lease.  The  Deputy  Commissioner  dismissed  the  suit  on  the 
ground  that  there  was  no  consideration  for  the  lease,  under  which  defendants, 
who  were  entitled  to  hold  in  perpetuity,  submitted  to  be  C'jected  at  the  expira- 
tion of  ten  years.  The  Commissioner  on  appeal  affirmed  this  decision.  Held 
that  plaintiif's  suit  was  properly  dismissed,  there  being  uo  consideration  for 
defendant's  promise  to  pay  rent  in   kind. 

A-ppeal  from  Offg.  Commissioner  Lahore. 

Lindsay,  J. — The  two  Lower  Appellate  Courts  consider  that  2nd  March  1872. 
the  agreement  upon  which  the  plaintiff  bases  his  claim  for  rent  in 
kind  does  not  affect  one  of  the  defendants,  who  is  a  minor,  and  is 
in  itself  an  invalid  agreement  in  that  its  terms  are  entirely  against 
the  interests  of  the  defendants  and  shows  that  there  was  no 
consideration.  It  is  true  that  in  the  case  of  Mohkum  and  Khairdm 
versus  Eisa  I  held,  with  Mr.  Justice  Campbell,  that  the  fact  that 
the  minds  of  cultivators  were  unsettled  in  regard  to  their  status  at 
the  late  settlement,  and  that  consequently  they  entered  into  agi'ee- 
ments  which  they  would  not  have  done  under  other  circumstances, 
was  no  good  reason  for  not  obliging  them  to  stand  by  their  agree- 
ments, and  I  still  think  so,  always  supposing  that  the  agreement 
was  not  altogether  one  sided,  and  not  altogether  to  the  advantage 
of  one  and  the  absolute  dis-advantage  of  the  other. 

I  have  seen  since  the  disposal  of  the  above  mentioned  case, 
other  cases  in  which  agreements  to  pay  in  kind  were  drawn  up, 
apparently  under  curious  circumstances,  at  the  late  settlement, 
and  which  the  Court  could  not  accept  as  valid  without  further 
enquiry.  I  refer  particularly  to  the  cases  of  Khairdm  v.  Mohkum- 
din  No.  1595,  and  Khairdm  versus  Imambux,  No.  1594,  decided  on 
the  31st  and  24th  January  1872,  respectively. 

In  this  case  the  Deputy  Commissioner  and  Commissioner  find 
the  said  agreement  to  be  in  fact  no  agreement,  a  finding  of  fact 
with  which  we  cannot  intefere. 

The  appeal  dismissed  with  costs. 

BouLNOis,  J. — I  concur  in  dismissing  this  appeal.  I  think  the 
alleged  agreement  was  no  agreement  for  the  reason  stated  by  the 
Deputy  Commissioner. 
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Ifo.  17/ 

JEEWUN  SING  — (  Plaintiflf),— APPELLANT, 

Versus 
ANWAR   KHAN,— (Defdt),— RESPONDENT. 

(  BOULNOIS  AND  LlNDSAY,  J  J.  ) 

Bond  payable  on  demand. — Limitation. — If  a  bond  is  payable  on  demand, 
Bmitatiuu  runs  tiom  the  date  of  demand,  and  not  from  the  execution  of  th» 
bond. 


4th  March  1872. 


Appeal  from  Additional  Commissioner  Peshawar. 

Plowden,  Government  Advocate,  for  Appellant 

Plaintiff  sued  upon  a  registered  bond,  payable  on  demand, 
more  than  six  years  after  the  bond  was  executed.  The  Lower 
Courts  held  the  suit  barred  by  time. 

Judgment  of  Chief  Court. — The  period  of  limitation  dates  from 
the  time  when  the  demand  is  made,  where,  as  here,  the  sum  ad- 
vanced is  repayable  on  demand.  The  suit  has  been  wrongly  dis- 
posed of  on  a  preliminary  point.  It  is  remanded  under  Section 
351,  Civil  Procedure  Code,  to  the  Court  of  first  instance  for  de- 
cision on  the  merits.  Stamp  fee  returnable  to  the  plaintiff;  costs 
to  be  costs  in  the  cause. 


Apfsllati  Side. 


]fo.  IS. 

BHOLA  k  OTHERS,— (Defendants)— APPELLANTS.. 

Versus 
NANKU  &  OTHERS— ,(Plaintifrs),— RESPONDENTS. 

(BouLNOis  &  Campbell,  JJ.) 


Hindu  law. —  Custom  among  agriculturists. — Inheritance. —  Brothers.— 
Separation. — C.  J.  and  K  were  brothers.  K.  separated,  and  G.  and  J.  continued 
to  hold  in  common.  Five  years  after  this  separation,  J.  died,  and  left  a  widow, 
who  held  with  G  ;  after  her  death  the  descendants  of  K.  claimed  half  of  J's. 
share  from  the  descendants  of  G.  Held  that  by  custom  among  the  agriculturists 
wliere  the  case  arose,  the  descendants  of  K.  were  entitled  to  the  half  share 
claimed. 


Appeal  from  Opiating  Deputy  Commissioner  Amhalla. 

Scarlett  for  appellants. 

Kandhari  separated  from  his  brothers  Gulaba  and  Jodh 
Singh,  the  two  latter  continuing  to  hold  in  common.  Jodh  Singh 
died,  and  his  widow,  Maussamat  Nathu,  held  with  Gulaba.  Upon 
the  death  of  Maussamat  Nathu  the  sons    of  Kandhari  (deceased) 
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«ued  for  one  half  of  Jodh  Singh's  share,  the  descendants  of 
Gulaba  resisting  the  claim  on  the  ground  that,  Jodh  Sing  and 
Oiilaba  being  joint  in  estate,  they  were  entitled  to  exclusive 
possession  bj  survivorship.  The  Lower  Courts  decreed  plaintiffs* 
claim.  Upon  special  appeal,  the  Chief  Court  remanded  the  case 
to  ascertain  whether  Kundhari's  land  was  separated  in  the  life  of 
Jodh  Singh,  and  the  Lower  Court  found  that  the  separation  took 
place  five  years  before  Jodh  Singh's  death. 

Judgment  of  Chief  Court  The  finding  is  sufficient  to  guide  6th  March  1872, 
us  to  a  decision  in  this  case.  We  are  clear  that  under  existing 
custom  among  the  agriculturists  of  that  part  of  the  Punjab  where 
this  case  has  arisen  such  a  separation  of  land  as  is  shown  to  have 
been  made  by  Kandhari  five  years  before  Jodh  Singh's  death,  does 
not,  now  that  Jodh  Singh's  widow  is  dead,  exclude  the  plaintiffs 
from  right  of  inheritance.  We  accordingly  dismiss  the  appeal 
with  costs. 
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Ifo.  19. 

HIRA  SINGH  &  OTHERS,— (Defendants,)— APPELLANTS, 

Versus  V  Appellate  Side< 

MASTAN  SINGH,— (PlaintifT),— RESPONDENT, 

(BouLNois,  Lindsay,  and  Campbell,  JJ.) 

Adoption  by  maternal  grand-father.— Custom. — Plaintiff  was  adopted 
hy  liis  maternal  grand-father  in  the  time  of  the  Sikh  rule.  The  adoption 
was  valid  according  to  the  custom  prevailing  at  the  time,  but  it  appeared 
that  no  similar  adoptions  had  been  made  since  that  time.  Held  that  the 
adoption  was  valid. 

A}:>peal  frorti  Additional  Commissioner,  Amritsar, 

Spitta  for  Respondent. 

Plaintiff  claimed  to  inherit  the  estate  of  his  maternal  grand- 
father Ram  Singh,  by  whom  he  had  been  adopted,  to  the  exclu- 
sion of  the  defendants,  Ram  Singh's  nephews.  The  issue  was  as 
to  the  validity  of  this  adoption  which  took  place  in  the  time  of 
the  Sikh  rule. 

BouLNOis  k  Campbell,  J  J. — "  The  question  is  as  to  a  daugh-  Srd  March  1872. 
ter's  son. succeeding  to  landed  property  on  the  plea  of  adoption^ 
Such  adoption  is  found  by  two  out  of  three  of  the  lower  courts, 
and  must  be  accepted.  But  there  is  the  further  question  whether 
by  the  custom  of  the  tribe  to  which  the  parties  belong,  such  adop- 
tion can  constitute  the  daughter's  son  heir  in  preference  to  the 
collateral  male  heirs,  or  whether  such  adoption  is  not  sanctioned 
in  the  caste.  The  general  dustur-id-mnl  of  the  district  is  to  the 
effect  that  such  adoption  is  not  good,  but  this  is  not  sufficient. 
We  therefore  remand  tlie  case  to  the  Commissioner's  Court  for  full 
inquiry  and  finding  on  this  point." 

The  Commissioner  found  that  the  adoption   was  valid  accord-  '  i 

ing  to  the  custom  prevailing  at  the  time  it    was  effected  {i.  e.,  un-  \ 

der  the  Sikh  rule.) 

Final  ord^r  ( per  Boulnois  &  Lindsay,  JJ). — The  adoption 
was  valid  according  to  the  custom  prevailing  at  the  time  it  was 
effected  ;  and  the  fact  that  during  the  British  rule  no  such  adop- 
tion has  taken  place  does  not  affect  the  title  of  the  plaintiff. 
Appeal  dismissed  with  costs. 


lo.  20. 

MUKHUN  LAL,— APPELLANT, 

Versus 

MASSUMAT    LUCHMI,— RESPONDENT. 

(Boulnois  and  Lindsay,  JJ.) 

Hindu  Law. — TnJieritance. — Act  XX  VJI  oflSGO. — Estoppel. — Massumat 
Luxihuii  was  the  widQW  of  Nadhur  Mai  who  died  before  his  father,  Bunsi 
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Lai  ;  and  upon  the  death  of  Bimsi  IA\,  his  heir  (Mukhan  LiU)  caused 
mutation  of  names  to  be  eftccted  in  favour  of  Massumat  Luchmi  and 
Massumat  Mawa  (Hunsi  lAVs  widow.)  The  Cliief  Court  held  that  Massumat 
Luchmi  was  not  entitled  to  a  certificate  under  Act  XXVI I  of  1860,  as 
her  husband  had  predeceased  his  father  ;  notwithstanding  this  mutation 
of  names. 

Apjyeal  from  Officiating  Commissioner,  Dehli. 

Scarlett  for  Appellant. 

Plowden,  Goveriimeut  Advocate,  for  Respondent. 

For  the  facts,  see  the  note  above. 

^7th  March  1872.  Judgment. — Primd  facie,  the  respondent  Massumat  Luchmi 
is  not  entitled  to  represent  the  deceased.  The  question  then  is 
whether  the  admission  made  a  year  ago  by  the  present  objector 
(Mukhan  Lai)  in  regard  to  the  immoveable  property  of  the  de- 
ceased, prevents  his  now  claiming. 

The  respondent  is  the  widow  of  the  deceased  Nadhur  Mai, 
tson  of  a  Hindu,  who  died  before  his  father,  Bunsi  LAI,  whose 
estate  is  now  in  question.  A  great  deal  of  the  property  is  in  the 
name  of  Nadhur  Mai  ;  and  if  he  had  any  separate  property,  his 
widow,  Luchmi,  may  be  entitled  to  a  certificate  to  represent 
him.  But  this  does  not  show  that  she  is  entitled  to  represent 
Bunsi  hk\.  Nor  is  the  present  objector  (who  is  the  right  heir  by 
Hindu  Law)  estopped  or  prevented  by  his  act  of  allowing  the  two 
women  (  one  being  the  widow  of  Bunsi  Ldl,  and  the  other  the  pre- 
sent respondent)  to  remain  in  possession,  from  asserting  his  title 
to  a  certificate  to  collect  the  debts  due  to  Bunsi  LAI.  The  widow 
of  the  son  who  predeceased  his  father  is,  by  the  law  which  appears 
to  regulate  the  parties'  rights,  entitled  to  nothing  more  than 
maintenance. 

We  therefore  decree  this  appeal  with  costs,  as  the  suit  has 
l)een  erroneously  disposed  of  on  a  point  of  law ;  and  direct  the 
certificate  to  issue  to  Mukhan  Ldl  on  condition  that  he  gives 
•security  for  due  administration  under  Section  5,  Act  XXVII  of 
•I860. 


Original  Side.  - 


Uo.  21. 

McOUFFIN,— (Plaintiff), 

Versus 

SECRETARY  OF  STATE  FOR  INDIA  IN  COUNCIL,— (Defdt) 

TURTON,— (Plaintiff), 

Versus 

THE  SAME. 

(  BOULNOIS,  J.  ) 

Contract  tviih  Independent  Rajah. — Cession  of  territory  to  British  Govern' 
vncnt. — Effect  of,  upon  rights  of  contracted — Reservation  of  rights  by  transfer- 
ring State. —  Canstruction  of  contract. — Cust^wi  of  place  vjhere  made. —Appro- 
priation of  property  — Laches  of  owner. — Right  to  injunction  to  restA'ain  furQier 
injurious  acts. — In  May  1865,  the  Rajah  of  Chumba,  an  independent  and 
absohitc  lailer,  secured  to  M.,  by  an  instrument  written  in  English,  the  sole 
Tight  to  quai-ry  slate   and  to  hold   slate   quarries  within  a  specified  portion 
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of  the  Rajali's  territories  for  the  term  of  ten  years,  in  consideration  of  the 
payment  by  M.  of  Pis.  1,000  a  year.  It  had  been  the  custom  in  Chumba 
for  the  Kajah  to  grant  to  his  subjects  by  written  instruments  the  right  to 
quarry  slate  for  a  certain  consideration, — the  right  in  each  instance  being 
confined  to  a  specified  locality  and  limited  by  a  fixed  period  of  time.  In 
these  instruments,  the  word  "  slate, "  was  represented  by  the  vernacular 
*'sel,"  and  "qunrry  "  hy  "sel-ka-khan."  In  the  Chumba  territory,  there 
were  to  be  found  blue  clay  slate  (  fit  for  building  purposes,  and  which  if 
properly  quarried,  would  make  inferior  slabs  ),  roofing  slate  and  slab  slate. 
By  sel^  the  llajah  and  his  subjects  understood  only  roofing  and  slab  slate, 
and  therefore  no  light  was  conveyed  to  the  grantees  by  the  vernacular  in- 
struments in  the  blue  clay  slate.  In  18C'6,  the  Eajah  ceded  to  the  British 
Government  a  jwrtion  of  his  territory  called  Baliin,  which  was  also  a  part 
of  the  territory  within  which  M.  was  entitled  to  quarry  slate  under  his 
agreement  of  May  18G5.  The  Superintendent  of  Chumba  (  a  Hritisli  Officer 
appointed  in  18S6,  at  the  Rajah's  request,  to  assist  him  in  the  management 
of  his  State  )  arranged  the  terms  of  the  cession  of  Balun  ;  and  in  a  letter  to 
the  Commissioner  of  Amritsar,  submitting  these  terms  on  behalf  of  the 
Rajah,  took  into  consideration  the  value  of  the  blue  clay  slate  as  a  building 
material,  as  an  item  forming  part  of  the  basis  of  calculation  on  M^hich  the 
value  of  IJalan  was  estimated  ;  and  in  the  same  letter  brol^ght  to  notice  that 
Balun  was  included  in  M.'s  agreement  of  May  1865,  by  which  he  had  the 
sole  right  for  ten  years  of  workhig  the  slate  quarries  in  the  land  included  in 
it,  and  requested  that  if  slate  were  found  in  the  ceded  lands,  Government 
would  not  interfere  with  M.'s  right.s.  In  1867,  1868,  and  1869,  the  Govern- 
ment made  roads  and  erected  barracks  on  Baliin  :  in  so  doing — in  levelling 
the  top  of  the  hill,  making  roads,  and  using  blue  clay  slate,  found  in  the  hill, 
for  buiklingthe  barracks, — M.  (and  T.,  to  whom  M.  assigned  his  rights  in 
the  quarries  in  February  1868 )  alleged  that  the  Government  had  violated 
the  rights  secured  by  the  Rajah  to  M.  by  the  agreement  of  May  1865.  Dur- 
ing the  progress  of  the  works  at  Baliin,  neither  M.  nor  T.  made  any  com- 
plaint of  the  infringement  of  their  respective  rights,  or  put  forward  any  ob- 
jection, of  which  official  notice  could  be  taken,  to  the  approi^riation  of  the 
blue  clay  slate. 

In  a  suit  brought  by  M.  and  T.  for  compensation  for  the  slate  appro- 
imated  and  used  by  Government, — Held,  that  the  Court  had  jurisdiction  to 
entertain  the  suit,  inasmuch  as  the  Rajah  of  Chumba,  having  oul}'  made 
the  broad  j)roposition  that  the  British  Government  was  to  be  alloAved  to 
take  slate  of  some  kind  from  Baliin  without  accurately  separating  what 
slate  was  intended  from  the  material  referred  to  in  M.'s  agreement  which 
the  Rajah  required  to  be  recognized,  the  Government  was  responsible  in  a 
Civil  Court  for  an  alleged  breach  of  the  rights  secured  or  intended  so  to  be. 

Held  also,  that  upon  the  evidence  the  intention  of  the  Rajah  of  Chumba 
was  to  secure  to  M.  only  the  right  to  quarry  roofing  and  slab  slate,  and 
that  M.  had  not  an  exclusive  right  to  the  blue  clay  slate. 

Held  also,  that  the  laches  of  M.  and  T.,  in  not  taking  objection  to 
the  appropriation  of  the  slate,  barred  them  from- recovering  compensation, 
if  otherwise  they  were  entitled  to  compensation. 

Found  that  there  had  been  no  systematic  quarrying  of  slab  slate  and 
that  there  was  nothing  to  shew  that  the  incidental  quarrying  of  it  had 
taken  place  to  any  appreciable  extent. 

Held  that  if  in  the  course  of  excavating  blue  clay  slate  (which 
Government  had  the  right  to  quarry),  blocks  of  slate,  which,  if  quarried 
differently,  might  be  termed  slab  slate,  were  incidentally  or  casually 
extracted,  no  damages  were  recoverable  for  such  blocks. 

Held  also,  that  as  a  continuation  of  the  excavations  might  interfere  with 
the  rights  of  T.  (the  assignee)  to  quarry  roofing  and  slab  slate  (for  as  they 
excavated  down,  the  Government  agents  were  coming  to  splitting  slates), 
T.  was  entitled  to  an  injunction  to  restrain  the  Government  from  making 
further  excavations. 

Reynolds  for  McGuffin. 

Spitta  and  Scarlett  for  Turton. 

Plowden,  Government  Advocate,  for  defendant. 

BouLNOis,  J. — These  two  suits  were  heard  togetiicr;  beiiJg  con-  2Sth  March  1872^ 
nected  in  the  following  way  ; — - 
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• 
The  plaintiff  in  the  fii-st  suit,  Mr.  W.  McGuffin,  who  is  a  house- 
proprietor  and  contractor  carrying  on  business  at  Dalhousie,  filed 
his  suit  in  the  District  Court  of  Gurdaspur  on  the  1st  August 
1871  against  the  Secretary  of  State  for  India  in  Council  for  Rupees 
3,23,000,  upon  a  cause  of  action  stated  as  follows  : — "  For  that 
"  the  defendant  without  the  leave  or  license  of  the  plaintiff  took 
**  away  and  converted  to  his  own  use  in  and  during  the  yoai-s  1805^ 
*'  1860,  18G7  and  1868,  slate  from  the  quarries  within  a  radiua 
''  of  fifteen  miles  from  the  statical  of  Dalhousie,  which  quarries. 
**  were  then  leased  to  the  plaintifl'  by  the  pi*oprietor,  the  Rajah 
*'  of  C'huniba,  and  the  defendant  has  thereby  wrongfully  infringed 
**  the  pluintitr's  sole  and  exclusive  rights  under  the  said  lease  in 
*'  and  to  the  said  slate  quiu'ries,  and  has  caused  loss  to  the  plain- 
*'  tiff  to  the  amount  above  stated." 

Tlie  lease  referred  to  in  the  plaint  was  as  follows  : — 

"  Know  all  men  by  these  presents  that  I,  Sri  Singh,  Rajah  of 
"  Chumba,  in  the  Punjab,  do  hereby  in  consideration  of  Rupees 
"  1,000  per  annum,  to  be  paid  yearly  on  or  about  the  1st  day  of 
*'  January  in  each  year,  make  over  from  this  date  to  the  said 
*'  William  McGuffin  on  lease  for  the  unexpired  tenxi  of  10  years^ 
'^  viz.  from  the  16th  day  of  May  1865  until  the  16th  day  of  May 
"  1875  the  good  ii>ill,  i.  e.,  to  have  and  to  hold  all  the  slate  quarries 
**  ivithin  my  territory  at  any  place  within  a  distance  of  fifteen  miles 
^'  from  the  station  of  Dalhousie,  that  may  now  exist  or  may  hereafter 
"  exist  or  he  discovered  within  the  above  mentioned  distance  of  tho 
**  station  of  Dalhousie.  This  agreement  will  not  include  the- 
"  slate-quarry  Government  is  in  possession  of,  at  or  near  the  village 
"  of  Secrera." 

The  term  of  this  lease  was  afterwards  extended  for  one  year 
by  letter  dated,  7th  September  1866,  from  Lieutenant  Wace,  to  Mr.. 
McGuffin.  And  in  February  1868  all  the  rights  conferred  by  the 
lease  were  assigned  by  the  lessee  to  Major  John   Palmer  Turton. 

Mr.  McGuflfin's  suit  came  before  the  Com-t  after  an  order  had 
been  issued,  dated  20th  May  1871,  declaring  that  Major  John  Palmer 
Turton,  as  assignee  under  an  assigmnent  dated  4th  February  1868- 
of  the  above  stated  lease,  -,\  ;is  exclusively  entitled  to  quarry  slate 
from  all  slate-quarries  within  15  miles  of  the  station  of  Dalhousie, 
except  from  the  Government  quarry  at  Secrera,  and  had  been  so 
from  the  date  in  1868  when  he  took  possession  under  his  assign- 
ment of  the  quarries. 

That  order  had  been  obtained  upon  evidence  taken  tinder  a 
commission  appointed  in  virtue  of  Section  180,  of  the  Code  of  Civil 
Proccdm'e,  and  executed  at  Dalhousie  on  the  11th  May  1871. 

The  result  of  the  evidence  taken  under  that  Conmiission  waa 
as  follows : — 

The  quanying  of  the  stone  on  the  Balun  Hill  in  such  a  way 
as  Government  had  quarried  it,  was  declared  by  the  Local  Com- 
mission necessarily  to  involve  the  infringement  of  an  exclusive 
right  to  quarry  slate  in  the  same  place.  The  Comniissioa 
added,  "  for  the  stone  quanied  is  shewn  to  be  slate," 
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Major  Tiirton  after  obtaining  the  order  dated  20th  May  1871, 
sued  for  damages  in  the  District  Court  of  Gurdaspur  on  the  follow- 
ing plaint,  dated  31st  August  1871. 

"  Claim  for  payment  of  Rupees  2,00,000,  or  of  such  other 
"  sum  as  upon  the  investigation  of  the  defendant's  accounts,  may 
"  be  found  to  be  due  to  the  plaintiff,  being  the  value  of  sixteen 
"  lakhs  of  cubic  feet  of  slate,  or  thereabouts  at  12  annas  per  100  cubic 
'^  feet,  quarried  and  appropriated  by  the  defendant,  from  the 
"  quarries  situated  in  the  British  Territories,  adjoining  Dalhousie, 
"  known  as  the  Cantonment  of  Balun,  the  said  quarries  having 
"  been  declared  by  the  Chief  Court  to  be  the  property  of  the 
*'  plaintiff." 

This  was  shortly  after  McGuffin  had  filed  his  claim,  and  both 
suits  were  removed  into  the  Chief  Court  under  Section  14  of  Act 
IVofl8G6,  the  Punjab  Chief  Coui't  Act,  by  order  of  the  Chief 
Court  dated  30th  October  1871. 

In  consequence  of  certain  objections  to  the  suit  for  damages  by 
Major  Tuiton,  taken  under  Section  7  of  the  Code,  on  the  one  hand, 
and  on  the  other,  in  regard  to  the  discovery  by  the  officers  in  the 
service  of  the  defendant  of  official  correspondence  bearing  on  the 
rights  under  the  lease  assigned  tc  Major  Turtonby  Mr.  McGuffin  in 
1868,  a  hearing  in  review  under  Section  378  of  the  Code  of  Civil  Pro- 
cedure was  agreed  upon  with  reference  to  the  order  of  20th  May 
1871. 

It  was  further  agreed  that  the  two  suits  brought  by  Mr. 
McGuffin  and  Major  Turton  separately,  should  be  heard  together. 

The  defence  stated  orally  by  the  Government  Advocate  was 
as  follows  : — It  was  not  denied  on  behalf  of  the  defendant  that 
material  had  been  taken  from  the  Balun  Hill,  within  the  distance 
mentioned  in  Mr.  McGuffin's  lease  of  May  1865,  for  the  building 
operations  carried  on  by  the  Government  dm-ing  1867  and  1868 
at  that  place,  and  it  was  not  denied  that  the  material  so  taken  was 
geologically  described  and  known  as  slate.  But  it  was  denied 
that  the  defendant  had  taken  anything  that  was  slate  within  the 
meaning  of  the  lease  of  May,  1865.  It  was  contended  that  what 
had  been  taken  was  blue  clay-slate  which  is  not  the  same  as  the 
material  to  which  the  lease  refers  as  slate,  in  connection  with  slate 
quarries  ;  and  that  the  latter  term  as  used  in  the  lease  comprehends 
only  the  right  to  quaiTy  roofing-slate  and  slab-slate.  It  was  further 
contended  that  as  the  land  where  the  alleged  wrongful  acts  had 
been  done,  i.  e.,  the  Balun  Hill,  where  the  Military  Contonment  of 
Balun  now  stands,  had  been  ceded  to  the  British  Government  in 
1867  by  the  separate  and  independent  State  of  Chumba,  the  de- 
fendant was  not  responsible  for  any  act  done  directly  in  pursuance 
of  the  terms  of  the  cession  of  territory. 

The  Rajah  of  Chumba  was,  it  was  contended,  free  to  put  his 
own  construction  on  grants  made  by  him  previously  to  the  cession 
of  territory.  He  had  leased  certain  rights  to  quany  slate,  l^y  which, 
according  to  the  defendant,  certain  qualities  of  that  particular 
modification  of  clay  known  as  slate  were  meant  ;  viz :  roofing  slate 
and  slab-slate  :  the  Rajah  could  sell  and  had  sold  the  land  in  which 
those   rights   had   been  leased^  to   the   Government   afterwards, 
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• 
subject  only  to  his  own  views  and  construction  as  to  what  he  had 
leased.  The  result  of  this  was,  it  was  contended,  that  the  Govern- 
ment could  not  be  held  liable  in  a  Court  of  law  in  respect  of  any 
act  the  direct  result  of  the  arrangement  which  had  taken  place  be- 
tween the  two  States. 

Thus  the  defendant,  besides  questioning  the  jurisdiction  of 
the  Court,  also  denied  tlie  taking  of  the  slate  contrary  to  the 
meaning  of  the  document  conferring  on  the  plaintiff  the  right  to 
quaiTy  slate. 

The  following  issues  were  fixed  : — 

1.  What,  if  any,  was  the  effect  of  the  terms  of  the  cession 
of  the  Balun  Hill  to  alter  the  rights  of  the  plaintiff  to  quarry 
slate  ? 

2.  Did  those  terms  authorize  the  defendant  to  quarry 
material  such  as  blue  clay  slate  as  distinguished  from  slab  and 
roofing  slate,  or  either  of  them  1 

3.  If  those  terms  authorized  the  defendant  so  to  do,  is  the 
present  suit  maintainable  l 

4.  Is  there  any  actual  difference  between  the  material  re- 
ferred to  in  the  plaint  and  the  blue  clay  slate  referred  to  in  the 
terms  of  cession  1 

5.  Is  the  plaintiff  by  any  acts  or  omissions  on  his  own  part^ 
precluded  from  now  claiming  damages  in  whole  or  in  pail  1 

6.  What  is  the  value  of  the  slate,  if  any,  quarried  by  the 
defendant  by  way  of  infringement  upon  the  plaintiff's  right  1 

Another  issue  originally  fixed  as  against  Major  Turton  alone 
upon  the  question  whether  he  was  not  barred  by  Section  7  from 
splitting  the  cause  of  action  on  which  he  had  obtained  the  order 
of  20th  May,  was  withdrawn  as  soon  as  the  hearing  in  review  was 
agreed  uj^on.  No  objection  was  taken  on  the  part  of  the  defendant 
as  to  Mr.  McGufiin's  right  to  sue  by  reason  of  his  having  assigned 
his  interest  in  the  lease  to  Major  Turton  on  the  8th  February  1868. 

It  is  in  the  first  place  necessary,  as  the  defence  refers  to  the 
terms  upon  which  the  Baliln  Hill  was  ceded  to  the  British  Govern- 
ment, to  consider  the  relations  of  the  State  of  Chumba  to  the 
English. 

The  Balun  Hill  was  until  1867,  in  the  territory  of  the  llajput 
principality  of  Chumba,  of  which  in  the  year  1865,  Sri  Singh  was 
liajah ;  and  it  appears  from  the  following  facts  that  his  territories 
formed  a  separate  State.  The  territories  of  Chumba  came  into 
the  possession  of  the  British  Government  in  1846,  and  part  of 
them  was  immediately  made  over  to  Golab  Singh,  Maharajah  of 
Kashmir.  But  by  an  agreement  with  him  made  in  1847,  Chumba 
came  again  under  the  British  Government  and  a  Sunnud,  No. 
CXXIX  in  Aitchison's  Treaties,  was  given  to  the  Rajah  Sri  Singh^ 
assigning  Chumba  territory  to  him  and  his  male  heirs.  That 
Sunnud  recites  that  all  the  hill  country  between  the  Sutlej  and 
Sind  having  been  transferred  to  the  British  by  the  treaty  of  Lahore, 
dated  9th  March  1846,  the  country  of  Chumba  was  then  in  pos- 
session of  the  Bajah  of  the  plucC;  and  was  conferred  in  perpetuity 
iipon  liim. 
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In  1854,  the  land  now  forming  the  Sanitarium  of  Dalhousie, 
which  the  Bahin  Hill  adjoins,  having  been  till  then  in  Chuniba 
territory,  was  made  over  to  our  Government  by  the  Rajah. 

The  Rajah  was  an  absolute  Ruler  in  his  territories,  and  sub- 
ject to  prevailing  practices  in  accordance  with  the  old  Hindu  usage 
of  Rajput  States,  all  the  land  in  Chumba  washis  property.  Certain 
grants  were  protected  by  custom,  but  they  did  not  involve  neces- 
sarily the  alienation  of  the  proprietary  right  in  the  land,  which  re- 
mained in  the  Rajah. 

In  1866,  at  the  Rajah  of  Chumba's  request,  a  British  officer 
was  appointed  to  assist  him  in  the  management  of  his  State. 
This  officer  was  termed  the  Superintendent,  and  at  the  time 
when  the  lease  was  made  in  favor  of  Mr.  McGuffin  the  office  was 
held  by  Captain  Hay  Forbes.  It  was  afterwards  held  from  1866 
to  1868,  by  Captain  then  Lieutenant  Wace,  who  gave  his  evidence 
as  a  witness  in  this  case.  The  Superintendent  of  Chumba  was, 
on  the  one  hand,  the  Rajah's  responsible  adviser  in  the  manage- 
ment of  his  State,  and  on  the  other,  he  was  subordinate  to  the 
Commissioner  of  Amritsur  through  whom  he  reported  to  the  Go- 
vernment. But  the  Superintendent  was  understood  to  act  in 
concert  with  the  Rajah.  He  was  there  at  Chumba,  as  Captain 
Wace  said  in  his  evidence,  "  upon  the  understanding  that  he  and 
the  Rajah  pulled  together." 

The  territories  of  Chumba  are  traversed  by  a  stratum  of  slate 
which  is  said  to  extend  from  Peshawur  to  Dhurmsala ;  and  at 
Dalhousie  the  two  lower  Hills  Potrein  and  Balun  are  entirely  com- 
posed of  it.  But,  as  appears  from  the  evidence,  the  argillaceous 
rock  forming  those  hills  is  not  found  everywhere  in  that  state  in 
which  it  possesses  the  property  of  splitting  in  one  direction  inde- 
pendently of  the  original  bedding.  This  is  understood  to  be  the 
peculiar  condition  ot  slate  (being  in  fact  compressed  clay),  which 
distinguishes  it  from  clay-slate  and  shale,  as  slate  in  the  sense 
in  which  the  term  is  used  in  ordinary  language.  It  is  not  usual  to 
find  the  laminated  or  splitting  slate  on  the  surfiice  of  the  earth 
where  long  exposure  to  the  weather  has  destroyed  the  texture  by 
hardening,  and  this  geological  f\ict  is  not  contradicted  by  the 
condition   of  the  slate  hills  of  Chumba. 

From  the  evidence  of  Captain  Henry  Blair,  of  the  Royal  En- 
gineers, now  Executire  Engineer  of  that  Division,  Department 
Public  Works,  which  comprehends  Dalhousie,  Mr.  Joseph  Thomas 
Smythe,  who  was  Executive  Engineer  in  1865  of  the  same  Divi- 
sion, Sheru  the  Vakil  of  the  Rajah  of  Chumba,  and  the  Ovei-seer 
of  roads  in  Chumba,  Mr.  Rothwell,  it  is  clear  that  the  following 
kinds  of  slate  are  found  in  Chumba  and  the  neighbourliood  of  Dal- 
housie : 

I.  Slate  customarily  used  for  roofing  purposes  in  Chumba ; 
a  bine  slate  that  splits  easily  into  laminae  or  plates. 

II.  A  Slate  splitting  into  slabs.  This  when  quarried  in 
slabs  from  a  ;|  to  f  of  an  inch  thick  is  called  chdkka  by  the  natives 
of  Chumba,  but  the  thickness  of  the  slab  may  vary   at  pleasure. 

III.  A  slate  used  for  building  purposes  locally  called  riila, 
pathar  or  kaia  2;a<!Aar.     This  does  not  split,  but  is  fractured. 
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IV.     A  bad  slate  or  shale. 

Of  these  kinds,  specimens   were  produced  in  Court. 

The  evidence  of  Captain  Blair  established  clearly  that,  in 
whatever  places  slate  has  been  quarried  by  the  Oovcrnment  in  the 
great  stratum  of  slate  above  referred  to,  the  kinds  of  slate  lie  in 
the  following  way  :  1st,  lies  a  shale  or  bad  slate;  2ndly,  alternate 
la3^ers  of  roofing  slate  and  slab  slate  are  found.  The  stratum  of 
slate  within  which  the  excavations  now  complained  of  have  been 
made,  either  resembles  or  is  the  same  as  that  in  which  the  Govern- 
ment have  made  their  slate-quarry  at  Secrera.  Captain  Blair 
made  a  diagram  in  the  course  of  giving  his  evidence,  which  shows 
in  Avhat  condition  the  slate  lies  in  tliese  regions,  and  for  the  better 
understanding  of  this  case  it  is  well  to  refer  to  it ;  a  copy  is  given 
here  for  that  purpose. 

V  Captain  Blair  also  defined  roofing  slate  as  any  slate  that   will 

Bplit  under  a  quarter  of  an  inch  in  thickness. 

The  varieties  of  slate  in  use  in  Chumba  are  described  in  the 
evidence  of  ^Ii'.  Rothwell,  of  which  part  was  as  foUow^s  : — 

"  Slate  is  used  for  roofing  purposes  in  Chumba  and  that  kind 
of  slate  is  called  Sel.  It  is  a  laminated  blue  slate  which  will  split. 
The  builders  of  Dalhousie  use  a  slate  that  will  split  into  a 
quarter  of  an  inch,  or  even  thinner  than  that.  The  Chumba 
people  themselves  use  a  thicker  kind,  for  which  they  have  another 
name  and  call  it  chdkka.  "■  From  ;|  to  f  of  an  inch  in  thickness, 
this  slate  is  used,  not  thicker  than  that.  There  is  only  this  differ- 
ence betw^een  Set  and  chciMa,  viz.,  the  diff'erence  in  the  thickness 
of  the  slab.  The  Sel  and  chdlcka  are  commonly  used  in  Chumba 
about  the  places  they  are  got.  There  is  no  other  slate  besides 
these  two  vised  for  roofing.  There  is  another  kind  of  slate  which 
is  slate-stone,  which  is  used  for  building  purposes.  The  name  of 
that  is  nila  'patliar  according  to  the  color  or  kutclia  ijathar.  This 
is  used  for  building  purposes,  the  colour  and  composition  differ 
slightly  in  nila  patliar  and  kutcha  ^9«^Aar,  whence  the  difference 
in  name.  The  blue  stone  is  hard,  the  kutclia  'patliar  is  a  grey  clay 
slate,  it  is  not  so  hard.  By  not  so  hard,  I  mean  more  easily  broken. 
The  nila  patliar  and  kutclia  piathar  I  have  never  seen  used  for 
roofing  purposes.  I  can  point  out  the  difference  betw^een  nila 
patliar,  kutclia  patliar,  Sel  and  chdkka.  Sel  is  a  laminated  stone 
w^hich  splits  into  thin  slabs — chdkka  is  the  same  kind  of  stone 
which  splits  into  a  thicker  slab  and  is  not  so  firmly  laminated — nila 
j>athar  is  a  slate-stone  or  rock  which  will  not  split,  it  fractures — 
Kutclia  patliar  is  a  gi-ey  slate-stone  easily  fractured,  and  very  sel- 
dom used  except  for  very  light  walls.  Both  the  latter  are  used 
for  building  purposes,  but  the  kutclia  is  used  for  revetment  walls, 
&c.,  not  for  houses.  Sel  and  chdkka  are  not  used  for  building 
walls." 

This  evidence  w^as  fully  confirmed  by  the  statements  of  Cap- 
tain Wace  and  Mr.  Smythe,  though  there  was  a  slight  diff'erence  in 
the  evidence  given  as  to  the  precise  sense  in  which  the  term  Sel 
is  used. 

The  division  of  slate  into  substances,  which,  though  they  be- 
long to  one  geological  class,  can  be  distributed  into  several  species, 
is  UQt  made  by  these  officers  with  reference   only  to   the  preseut 
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circumstances.  In  lire's  Dictionary  of  Arts,  Manufactures  and 
Mines,  Fifth  Edition,  (1860)  eight  species  of  slates  are  mentioned 
varying  from  the  (1)  mica  schist  and  (2)  roofing  slate  to  (7)  bitu- 
minous shale  and  (8)  slate  clay. 

It  then  becomes  necessary  to  consider  what  rights  Mr. 
McGuffin  acquired  under  the  lease  of  16th  May  1865,  against  the 
Kajah  and  the  inhabitants  of  Chumba. 

A  quarry  of  roofing  and  slab-slate  is  known  in  the  vernacu- 
lar of  Chumba^is  Sel-ka-khan. 

The  State  of  Clmmba  has  taken  advantage  of  tlie  superior  value 
of  the  roofing  slate  and  slab  slate  to  raise  revenue  upon  it,  while 
the  blue  clay  slate  has  remained  free  for  every  one  to  use  at  his  own 
requirements.  It  was  according  to  Captain  Wace  valueless  while 
he  was  in  Chumba,  and  the  only  value  attached  to  slate  depende<l 
on  whether  it  could  be  worked  into  roofing  and  slab  slate.  Slate, 
lie  says,  was  never  charged  for,  except  when  excavated  as  roofing- 
slate  and  slab  slate.  From  the  third  material,  the  blue  clay-slate, 
the  State  never  took  any  dues,  and  the  term  sel  was  not  applied  to 
it  according  to  his  evidence.  Evidence  was  tendered,  which  was 
admitted,  after  objection  to  it  had  been  recorded,  showing  the 
customary  mode  of  leasing  slate  quarries  or  Sel-ka-Jchan  by  the 
Chumba  authorities,  and  showing  the  terms  used  in  the  leases 
granted  to  the  lessees  who  were  natives  of  the  country.  A  Com- 
mission was  directed  to  Chumba  and  returned  to  this  Court  under 
which  authenticated  specimens  of  such  leases  w^ere  put  in  evidence 
and  are  with  the  file. 

It  appeared  that  the  Superintendent,  as  far  as  the  State  of 
Chumba  was  concerned,  was  competent  to  decide  whether  the 
quarrying  of  the  blue  clay  slate  was  a  breach  of  Mr.  McGuffin's 
lease  or  not,  upon  the  understanding  that  the  Rajah  agreed  with 
the  Superintendent  ;  and  Captain  Wace  took  the  following  view 
of  his  powers.  He  said  :— "  You  cannot  separate  the  two  functions. 
*'  You  cannot  say  that  a  document,  ofiicially  speaking,  which  I 
*'  issued  was  not  issued  by  the  Rajah.  If  Mr.  McGufthi  had  applied 
"  to  the  Rajah  and  the  Rajah's  opinion  had  agreed  with  mine,  my 
^'  opinion  and  the  Rajah's  would  have  been  final."  After  some 
objections  on  the  part  of  Mr.  Reynolds  on  behalf  of  Mr.  McGuffin, 
the  following  question  was  put  to  Captain  Wace,  as  aii  expert 
acquainted  with  the  foreign  law,  bearing  on  the  construction  of  a 
document :  "  By  the  law  and  custom  .of  Chumba,  when  a  lessee 
*'  is  entitled  to  quarry  roofing  slate  and. slab  slate,  was  he  entitled 
*'  to  the  exclusive  quarrying  of  the  stone  geologically  described  as 
*'  slate,  but  not  fit  for  roofing  or  slab  slate  T  The  answer  was  as 
follows  : — ■^'^  The  people  of  Chumba,  including  the  Rajah,  were  quite 
*'  ignorant  of  the  geological  connection  between  the  substance  that 
"  they  know  as  sel  and  the  substances  called  by  other  names,  in 
"  the  Chumba  dialect  sel,  which  our  exact  sciences  connect  with 
"  slate.  It  cannot  have  been  within  the  intention  of  any  of  the 
*^  parties  to  the  case  on  the  side  of  the  Rajah  of  Chumba  to  give 
*'  Mr.  McGuffin  power  to  tax  any  other  material  than  that  pre- 
*'  viously  understood  to  be  represented  by  the  vernacular  word 
'''  representing  slate  quarries.  The  English  wording  of  the  lease 
*'  was   uniuteiligible  to    the   Rajah.     He    did  not   know  English. 
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"  The  Rajah's  intention  can  only  be  gatltDrcd  from  the  vernacular 
"  terms  which  nuist  necessarily  have  been  used  for  the  pmposo 
**  of  obtaining  his  consent.  His  education  had  not  given  him  any 
*'  ideas  of  law  or  contract  except  such  as  were  native  to  his  king- 
*^  dom.  I  answer  the  question  put  decidedly  in  the  negative  so 
*'  far  as  the  State  of  atiairs  existed  up  to  tlic  time  when  I  left 
*'  Chumba." 

( 'aptahi  AVace  also  said  : — "  I  do  not  remember  seeing  excava- 
*'  iiuns  from  which  this  material,  i.  e.,  clay  slate,  as  distinguished 
**  from  roofmg  slate,  has  Ijeen  taken  out.  There  has  generally 
"  been  abundant  sttaie  lying  on  the  surface  without  quarrying. 
"  The  cultivator  has  no  tool  to  quarry  with.  The  term  sel 
*'  up  to  my  time  had  never  been  apj)lied  to  such  material.  I  never 
"  heard  the  term  sel-'ka-khan  applied  to  a  quarry  in  which  rooting 
*'  slate  was  not  found." 

It  further  appeared  that  the  lease  to  Mr.  McGufthi  of  the 
IGth  May  1865  was  the  first  long  lease  for  a  term  of  years  given 
in  Chumba,  except  the  lease  to  the  British  Government  at  Secrera ; 
and  with  the  same  exception  was  the  first  given  to  a  Em-opean. 
About  eight  or  ton  quarries,  according  tc  Mr.  McGuffin,  had 
been  opened  when  he  obtained  the  lease,  of  which  he  worked  four 
or  five.  In  particular  he  worked  a  quaiTy  near  Raipur  called  the 
Bela  quarr^v  about  which  a  dispute  arose  between  him  and  the 
Superintendent  as  to  whether  it  was  within  the  distance  mentioned 
in  his  lease,  viz.,  15  miles  from  Dalhousie.  Ultimately  this  mat- 
ter was  conceded  in  his  favor. 

As  to  this  quany,  Mr.  McGuffin  stated  in  reply  to  a  question 
from  his  counsel,  that  "  the  slate  taken  from  Bela  was  something 
''  similar  to  what  was  taken  from  Baliin.  It  w^as  the  blue  clay 
''  slate." 

Mr.  McGuffin's  own  view  of  the  rights  confeiTed  on  him  by 
the  lease  is  thus  expressed  in  his  evidence.  : — "  In  my  opinion,  slate 
^'  includes  blue  clay  slate  and  roofing  slate.  The  only  diftbrence 
^'  is  that  one  splits  thin  and  the  other  splits  thick.  I  have  the 
"  sole  right  to  take  blue  clay  slate  and  slate  of  all  descriptions  of 
^*  whatever  colour. 

"  I  understand  by  a  slate  quarry  anything  in  the  shape  of 
-**  slate  dugout.  Those  at  Bahui  are  slate  quarries.  A  road  through 
"  a  stratum  of  slate  if  any  slate  is  found  in  it  is,  in  my  opinion, 
''  a  quany.  I  should  claim  the  slate  excavated  in  making  the 
■"  road.  I  would  soon  make  it  a  quarry.  If  I  excavated  the  slate 
"  or  any  one  else,  I  would  claim  it  iis  a  quarry  :  w^hether  Govcrn- 
"  meut  excavated  or  any  one  else,  I  should  claim  tlie  slate  as 
"  soon  as  found.  Some  slate  is  found  on  the  surface  of  the  ground, 
''  for  some  you  have  to  dig.  I  believe  the  whole  of  the  hill  of 
"  Baliin  is  slate,  I  am  entitled  to  the  whole  hill  of  Balun  and  all 
"  the  hills  with  one  exception  mentioned  in  the  lease.  I  consider 
"  myself  entitled  to  every  hill  that  is  composed  of  slate  within  15 
"  miles  of  Dalhousie.  There  are  several  hills  so  composed  in  the 
^>  neighbourhood — that  is  the  reason  why  I  took  the  monopoly." 

Whether  this  view  can  be  accepted  remains  to   be   seen,   but 

before  deciding  this  point,  the  acts  of  the  Rajah,  the  British  Govern- 

■jncutj  Oaptaiu  WacC;  the  Superintendent;  and  Mr.    McGuffin  him- 
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self,  have  to  be  considered  in  their  bearing  on  the  matter.  The 
acts  of  the  Rajah  and  the  Government  mnst  be  stjxted  to  show  how 
the  Balun  hill  came  to  be  made  over  to  the  latter. 

In  1867  the  Government  required  that  hill  for  a  Military 
Cantonment,  and  obtained  the  cession  of  it  from  the  Rajah  of 
(.'humba  ;  they  have  since  made  roads  and  erected  barracks  there- 
on, forming  the  hill  into  the  Depot  for  troops,  known  as  the  Can- 
tonment of  Baliin. 

In  so  doing,  in  levelling  the  top  of  the  hill  to  make  a  site 
for  building,  in  making  roads,  and  in  using  the  material  found  in 
and  upon  the  hill  for  building  the  baiTacks  on  the  summit  of  it, 
the  Government  have  committed  the  acts  now  complained  of. 

The  circumstances  attending  the  transfer  of  the  Balun  hill  were 
entered  into  at  some  length  for  the  defence.  The  Government 
intended  to  buy  up  the  rights  over  the  territory  taken  over,  and 
gave  directions  that  claimants  should  be  compensated  in  a  manner 
analogous  to  the  proceedings  adopted  where  land  was  taken  up 
for  public  purposes  under  the  Act  then  in  force  for  the  acquisition 
of  land  for  public  purposes  in  British  India,  viz.,  Act  VI  of  1857. 
(See  correspondence  as  to  the  comx^ensation  payable  to  zemindars, 
dated  12th  April  1866.) 

The  terms  of  the  cession  of  the  Baliin  hill  were  arranged  by 
Captain  Wace  as  Superintendent  of  Chumba  (for  the  time  being), 
and  in  a  letter  to  the  Commissioner  of  Amritsiu-  dated  8th  August 
1866,  submitting  these  terms  on  behalf  of  the  Rajah,  Captain  Wace 
expressly  referred  to  Mr.   McGuffin's  rights  in  the  following  words  : 

"  I  beg  to  bring  to  your  notice  that  the  Balun  lands  were 
"  included  in  Mr.  McGuifm's  slate-lease  of  the  16tli  May  1865, 
'^  and  that  by  that  lease  he  w\as  given  for  10  years  the  sole  right 
"  of  working  the  slate-quarries  in  the  land  included  in  it — and  to 
'^  request  that,  should  slate  be  found  on  the  lands  newly  taken  up 
"  at  Balun,  the  Government  will  not  interfere  with  Mr.  McGuffin's 
*'  rights  under  the  lease — the  lease  will  expire  on  the  16tli  May 
"  1875,  after  which  date  if  any  slate  quarry  is  worked  on  tliese 
*^  lands,  I  trust  the  Government  will  allow  the  Chumba  state  the 
*'  same  Royalty  on  it  as  it  now  pays  on  Lohali  Quarry  *  which  it 
"  works.  In  estimating  the  value  of  these  lands,  it  is  not  possible 
"  to  value  what  iS  hidden  below  the  surfece,  and  as  the  sale  is 
"  necessarily  a  forced  one,  and  the  object  totally  unconnected 
"  with  mineral  productions  below  the  soil,  I  trust  Government 
"  Avill  allow  His  Highness  the  Rajah  to  reserve  his  Royalty  rights  in. 
*'  such  minerals,  other  than  common  huilding  or  lime  stone." 

In  the  same  letter,  in  describing  the  building,  advantages  of 
the  Balun  spur,  the  Superintendent  stated ;  "  The  blue  clay  slate 
"  found  on  the  Balun  hill  in  great  abundance  all  round  the  sites  of 
"  the  Barracks  is  by  far  the  best  material  of  the  kind  of  any  known 
"  in  Dalhousie,  and  the  hill  abounds  with  excellent  clay  and  sand, 
*'  the  transpoi-t  of  both  of  which  materials  often  forms  a  heavy  item 
"  in  building  in  the  hills.  However,  setting  aside  the  plentifulness 
*'  of  good  clay  and  sand,  the  Government  will    I   believe    find    on 

*  Called  also  Sccrcra  quarry. 


46  CIVIL  JUDGMENTS.  [  Recobd 

"  ~~    — — —    —  ■         _____     .  . 

"  cixlculation  that  I  am  correct  in  stating  that  had  the  Bahln  stone 
''  turned  out  to  be  an  indifferent  one  for  building,  the  transport  of 
"  stone  from  the  nearest  good  quarries  to  Balun  would  have 
'*  added  Rs.  00,000  ( i  a  lac)  to  the  cost  of  building  ^^he  l^arracks, 
*'  aud  this  being  the  case,  I  trust  it  will  be  admitted  that  the  value 
'*  of  the  Balun  stone  is  a  proper  subject  of  consideration  in  estiniat- 
"  ing  fairly  the  price  to  be  paid  for  the  Baliin  lands."  In  the 
previous  year,  that  is  on  the  17th  April  1805,  Lieutenant  Home 
of  the  Royal  Engineers  had  re])orted  to  Government — "  The  spur 
"  is  principally  comj^sed  of  slate  stone  of  various  qualities.  Most 
*'  if  it  is  rotten  and  useless,  but  some  of  it  would  make  good 
*'  building  material,  being  hard,  wHth  a  smooth  though  irregular 
<'  fracture" — see  letter  dated  17th  April  1865, 

The  estimated  value  of  the  land  ceded,  as  given  by  the  Superin- 
tendent, was  accepted,  and  the  Government  made  a  remission  of 
i*evenue  amounting  to  the  Annual  interest  on  the  sum  stated,  viz., 
Rs.  1,00,000  (see  letter  No.  1919,  dated  22nd  May  1807,  from  the 
Secretary  to  the  Government  of  India,  to  the  Punjab  Government, 
and  see  letter  of  24th  October  1867,  despatch  No.  103  from  Socrctary 
of  State). 

Thus  the  value  of  the  blue  clay  slate  as  a  building  stone  was 
taken  into  consideration  as  an  item  forming  part  of  the  basis  of 
calculation  on  which  the  value  of  the  Balun  hill  was  estimated, 
and  at  the  same  time  an  intention  to  secure  the  recognition  of 
Mr.  McGuffm's  rights  was  shown  on  the  part  of  the  Chumba  State. 
The  Rajah  is  not  shown  to  have  been  m.ade  precisely  aware  of  the 
terms  of  the  letter  of  8th  August  1800,  (though  the  Superintendent 
stated  in  his  evidence  that  before  he  left  Chumba  "  he  probably 
informed  the  Rajah"),  or  of  this  distinction  between  the  blue  clay 
slate  and  the  roofing  slate  and  slab  slate.  But  the  whole  evidence 
shows  that  this  was  not  a  distinction  invented  for  the  occasion,  and 
it  was  one  drawn  by  the  Rajah's  authorized  agent  in  a  manner 
consistent  with  what  has  been  shown  to  have  been  the  view  most 
probably  held  by  the  Rajah  who  is  now  deceased,  aud  whose  in- 
tention we  cannot  now  more  precisely  ascertain. 

In  1806  the  land  was  made  over  to  the  Executive  Engineer^ 
Mr.  Smythe,  by  Major  Paske,  Assistant  Commissioner  at  Dalhousie, 
and  the  cession  was  completed.  For  the  Government  it  was  con- 
tended, that  if  they  had  refused  to  compensate  any  one,  and  had 
intentionally  disregarded  the  lease  of  10th  May  1865,  it  would 
have  precluded  this  claim  ;  and  that,  although  the  Government 
intended  to  compensate  every  one  justly,  and  notwithstanding  the 
knowledge  of  the  Government  that  Mr.  McGuffin  had  a  lease 
conferring  on  him  the  right  to  quarry  slate  over  a  large  tract 
including  the  BaMn  hill,  the  Government  also  knew  that  accordii^ 
to  their  own  view,  there  was  nothing  in  the  Balun  hill  in  which  he 
had  any  rights.     Therefore  they  did  not  intend  to  compensate  him. 

And  upon  this  is  founded  the  following  argument  : 
Unless  there  was  an  intention  to  compensate  Mr.  McGuffin, 
there  w\as  no  legal  right  on  his  part  to  insist  on  a  remedy  in  a 
court  of  law.  The  most  that  the  Government  incurred  by  any- 
implied  assent  to  the  15  th  paragraph  of  Lieutenant  Wace^s  letter, 
was  a  moral  obligation  to  the    Rajah.     That  document  was  a  con- 
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vention  between  two  States,  and  no  legal  obligation  enforceable  by 
a  third  party  suing  in  a  court  of  law  to  compel  its  observation 
was  created. 

Thus  the  question  of  jurisdiction  was  raised  upon  the  details 
of  the  transfer. 

My  opinion  on  it  is  that  the  transferring  State  having  only 
made  the  broad  proposition  that  the  purchasing  State  was  to  be 
allowed  to  take  stone  of  some  kind  from  Baliin  without  accurately 
separating  what  stone  was  intended  from  the  material  referred  to 
in  a  lease  which  the  transferring  State  required  to  be  recognized,  the 
purchasing  Government  is  liable  to  be  Sued  in  a  Civil  Court  upon 
an  alleged  breach  of  the  rights  secured  or  intended  so  to  be. 

The  above  being  my  opinion  on  the  question  of  jurisdiction  I 
now  proceed  to  the  merits. 

As  soon  as  the  cession  was  effected,  the  Government  began  to 
excavate  blue  clay  slate  of  which  they  used  some  for  building. 
Contractors  were  employed  by  them  to  stack  the  stone  for  this 
purj)ose,  and  much  was  thrown  to  waste.  Besides  excavating  for 
roads  &c.,  they  opened  40  places  for  getting  the  stone. 

The  plaintiff,  Mr.  McGuffin,  produced  a  rough  memo,  of  slates 
taken  by  the  Government  out  of  the  Baliin  quarries.  He  said  *'  I 
*'  make  the  total  amount  to  be  23  lacs  of  cubic  feet ;  my  plaint  is 
*'  for  1 9  lacs.  Taking  an  average  of  the  excavations  one  fifth  of 
''  the  material  excavated  was  slate  at  the  least  and  probably  one- 
"  third.  The  value  of  100  cubic  feet  I  should  say  is  Rs.  20.  I  have 
*' put  the  value  at  Rs.  17 — The  value  is  between  Rs.  16  &  20 
*'  I  deducted  the  price  of  labor,  lime,  surki  &c.  from  the  Executive 
"  Engineer's  building  rates,  and  that  leaves  a  value  of  Rs.  17  for 
"  the  material.  The  value  of  slabs  might  be  much  higher.  If  the 
"  slate  was  wrought  up  into  slabs  it  would  be  much  more  valuable. 
"  All  the  material  used  in  the  Balun  Barracks  could  have  been 
"  made  into  slabs  if  it  had  been  quarried  in  that  way  ;  a  slab  may 
*'  be  of  any  size  you  like." 

Captain  Blair  said  : — 

"  As  an  approximation,  above  16  lakhs  of  cubic  feet  of  stone 
*'  have  been  used  and  3  lakhs  are  there  still  in  hand  on  the  liill- 
*' side  ;  of  this  9  lakhs  were  taken  before  February  1868.  This  is 
"  actual  building  stone  for  masonry.  The  value  per  100  cubic  feet 
*'  I  can  only  state  in  this  way  :  Stone  at  Dalhousie  has  only  had  this 
*'  value,  the  cost  of  quarrying  and  the  Royalty  upon  it.  That  is 
*'  the  market  rate  up  to  date.  The  cost  of  quarrying  has  bee.n 
*'  from  Rs.  3  to  Rs.  6  per  100  cubic  feet,  and  the  Royalty  upon  it 
"  has  been  raised  fron  8  annas  to  1  Rupee.  The  better  bits  of  the 
*'  stone  that  have  been  used,  closely  resemble  slab.  If  more  care  had 
*'  been  used  in  getting  them  out  they  might  have  been  slabs.  You 
'*  could  not  separate  the  portions  of  the  stone,  i.  e.,  the  better  or 
"  the  worse,  that  is  in  calculation.  Two  kinds  of  material  no 
*'  doubt  have  been  used,  one  is  inferior  to  the  other." 

This  witness  could  not  say  approximately  how  much  slab 
slate  is  in  the  Balun  Barracks,  but  stated  that  the  better  kind  of 
^tone  in  the  Barracks  might  almost  be  termed  an  inferior  slab. 
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An  account  was  prodnced  by  William  Augustus  Campbell, 
employed  in  the  Department  Public  Works,  of  the  excavations 
made  in  levelling  Barrack  sites  from  May  18G5  to  February   1868. 

32,92,088  cubic  feet  were  excavated  in  that  time  and  about 
82,000  cubic  feet  of  slate  stacked. 

Captain  Blair  states  that  a  far  greater  quantity  has  been  taken 
since  Februar}-  18G8,  of  slate  stone,  by  the  Government  in  excavating 
for  the  Baliin  Barracks ;  about  thirty  lakhs  of  cubic  feet.  About 
ninteen  lakhs  cubic  feet  of  slate  stone  set  apart  for  building  pur- 
poses; about  thirty  lakhs  since  February  1868,  of  material  thrown 
down  the  kud. 

Mr.  McGuffin's  own  acts  at  the  time  of  the  cession  and  of  the 
commencement  of  the  works  at  Balun  were  as  follows.  On  the 
8th  December  1866,  he  wrote  to  the  Government  offering  to  sell 
the  unexpired  term  of  his  lease  for  Rs.  1,50,000,  stating  that  he 
was  in  treaty  with  gentlemen  who  had  offered  him  the  same  sum. 
He  referred  to  roofing  slate  in  his  letter  but  not  to  building  slate, 
as  he  himself  admitted  in  his  evideuce. — His  own  account  of  what 
he  afterwards  did  is  as  follows  : — 

"I  was  in  the  neighbourhood  of  Balun  in  1866.  I  knew 
"  when  the  Government  excavations  began  in  1866,  I  went  down 
"  to  Balun  from  Dalhousie  to  look  after  my  interests.  I  made 
"  no  complaint  to  the  Rajah  of  Chumba.  I  told  the  peo2;)le  on  the 
"  spot  that  the  slate  was  my  property. — They  -  said  they  knew  it, 
"  but  the  claim  could  be  adjusted  afterwards.  These  people  were 
^'  the  subordinates  of  the  Executive  Engineer.  Mr.  Symthe  was 
*'  the  Executive  Engineer  then.  He  was  very  seldom  down  at 
*'  the  works,  I  did  not  verbally  complain  to  him.  I  heard  that 
"  the  Chumba  authorities  had  given  the  British  Government  notice 
"  that  they  were  not  to  meddle  with  my  rights.  I  had  every 
*'  faith  in  the  Rajah  and  believed  that  he  w^ould  protect  my  rights. 
"  The  Rajah  told  me  that  my  interests  would  be  protected  in  the 
"  Balun  grant,  I  pointed  out  the  slate  to  the  Rajah  and  he  told 
"  me  so.  This  was  perhaps  two  years  after.  And  I  was  told  by 
"  the  subordinates  that  I  should  be  settled  with  afterwards.  I  saw 
*'  no  reason  for  interferring  when  the  Rajah  had  said  that  I  should 
"  be  protected.  I  first  applied  to  the  Government  because  I  saw 
''  they  were  reaping  the  benefit,  taking  my  material.  I  first  applied 
"  to  Government  about  18  month ts  ago.  I  made  my  application 
*'  to  the  Lieutenant  Governor  direct,  about  18  months  ago.  To 
"  the  Executive  Engineer's  Assistants  I  made  it  at  once." 

It  thus  appears  that  there  was  no  notice  to  any  one  who  had 

any  business    whatever   to   attend   to   such    notice,    though  Mr. 

McGuffin  saw  what  was  going  on,  until  18  months    ag-o,    after  the 
acts  complained  of  were   all  over  and  done  : — 

Mr.  Doyle  Smythe's  evidence  on  this  point  is  as  follows  — 

"  I  knew  Mr.  McGuffin  at  Dalhousie  in  those  days.  I  was  aware 
"  that  Mr.  McGuffin  had  a  lease  in  1866.  The  Rajah  consulted 
"  me  about  his  lease  before  giving  it  to  him.  I  heard  from  the 
"  Rajah  that  Mr.  McGuffin  had  a  lease.  I  never  saw  it.  There 
"  was  a  Government  quarry  on  lease  also  in  1866.  The  Rajah  gave 
*'  me  that  Ica^e  on  the  part  of  Government.     I   caiuiot  say  tliat  i 
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*'  understood  thoroughly  what  Mr.  McGuffiii's  rights  were  under  the 
*'  lease.  I  was  aware  that  he  had  a  lease  for  carrying  on  quarrying 
*'  when  I  was  canying  on  the  operations  at  Balun.  1  was  present 
*'  almost  every  day  at  those  operations  in  186 G  personally  frequent- 
*'  lysix  days  out  of  the  seven.  I  saw  Mr.  McGuffin  in  1866  at 
*'  Dalhousie.  I  dont  think  I  ever  saw  Mr.  McGuffin  at  Baltin. 
"  I  can't  call  to  mind  seeing  him.  He  never  spoke  to  me  about 
^'  the  ojjerations  at  Balun.  I  never  spoke  to  him  nor  conversed 
"  with  him  as  to  his  lease,  I  never  corresponded  with  him  as  to 
"  his  lease.  Mr.  McGuffin  once  applied  to  me  for  work  at  Baltin, 
"  as  a  contractor.  With  that  exception  I  never  conversed  with 
*'  him  as  to  the  works  at  Balun  at  that  time.  I  had  nothing 
"  going  on  in  the  work  but  excavation.  It  v/as  before  the  building 
''  or  excavation  commenced  ;  marking  out  the  work  was  going  on. 
"  The  work  that  Mr.  McGuffin  wanted  was  work  as  a  contractor, 
"  he  did  not  specify  the  work,  he  may  I  believe  have  used  the 
"  expression  any  work.  I  did  not  given  him  any  work.  I  never 
"  received  any  warning  from  Mr.  McGuffin  as  to  the  dealing  w4th 
"  the  lands  at  Baltin.  Mr.  McGuffin  never  informed  me  that  he 
"  had  an}^  claim  on  the  land  at  Baltin." 

Q.  "If  you  had  been  informed  that  the  material  which  you 
"  were  excavating  at  Baltin  was  Mr.  McGuffin's  property  what 
*'  action  should  you  have  taken  ?' 

A.  "I  should  have  stopped  work  instantly  and  reported  it  to 
"  Government.  If  I  had  not  done  so,  I  should  have  been  held 
"  responsible.  I  should  have  been  certainly  held  responsible  if 
"  I  had  committed  the  Government  to  any  expense." 

Cross  examined  by  Mr.  Reynolds  :  "  Mr.  McGuffin  asked  me  to 
"  give  him  work,  so  of  course  I  could  not  say  whether  it  was  for 
"  himself  or  any  one  else,  Mr.  Pannel's  name  was  not  mentioned. 
"  The  Rajah  gave  me  the  lease  of  Secrera  for  the  Government ;  under 
"  that  lease  I  took  a  lease  for  blue  clay  slate  and  laminated  or 
"  roofing  slate  also ;  both  kinds  of  slate  :  I  had  express  permission 
"  to  take  both  kinds  specified  in  the  lease.  The  lease  was  in  the 
"  vernacular.  Both  kinds  were  described,  one  w^as  described  as 
*'  Chut-Jce-sU,  the  other  I  cannot  remember  what  term  was  used. 
"  It  was  described  in  the  mode  of  payment  that  Avas  required  in 
"  the  lease.  It  w^as  paid  before  by  the  cubic  foot,  the  roofing  slate 
"  was  paid  for  by  the  100  superficial  feet.  I  do  not  know  if 
^-  Government  bought  any  slate  of  Major  Turton,  not  to  my 
"  knowledge,  not  up  to  tiie  time  that  I  remained  at  Dalhousie. 
"  Tliey  sold  to  him  but  never  bought.  I  left  in  December  1868. 
"  Major  Turton  worked  in  Secrera  quarry  before  I  left,  next  to  the 
''  Government  quarry." 

To  the  Court : — "  I  had  executive  charge  of  all  kinds  of  works 
"  within  the  cantonment  boundary  and  also  charge  of  the  land. 
"  There  were  no  contractors  at  the  time  when  Mr.  McGuffin  asked 
"  for  work  as  a  contractor.  I  eventually  did  almost  everything  by 
"  contractors.  For  instance,  preparing  the  whole  of  the  material, 
"  the  whole  of  the  excavation,  the  quarrying  and  also  the  build- 
'"'  ing.  When  I  speak  of  quarrying  stone,  I  merely  mean  digging 
"  it  out  of  the  ground  ;  sluipiug  it,  is  called  dressing  it.  No  other 
"  officer  besides  me  had  executive  charge  during  the  timC;  1866   to 
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"  December  1868.  During  that  time  I  was  Executive  Engineer. 
*'  Under  me  I  had  Assistants,  Supervisors  and  Overseers,  all 
*'  Europeaiis." 

Mr.  Reynolds  argued  that  the  Rajali  knew  nothing  of  what  waa 
written  in  the  letter  of  the  8th  of  August  18G6,  which  was  written 
hy  the  Superintendent,  a  Government  Officer,  without  the  Rajah's 
having  any  knowledge  of  the  contents  in  detail ;  and  that  there- 
fore, it  could  not  be  said  that  he  expressed  an  intention  in  that 
year  that  the  right  to  quarry  slate  only  should  be  reserved  to  Mr. 
McGuffin,  or  that  the  right  to  take  blue  clay  slate,  or  slate  stone, 
should  be  given  to  the  Government.  He  argued  that  the  words 
in  the  lease  of  16th  May  1865,  "have  to  be  construed  in  their  strict 
geological  sense."  If  once  the  Coui-t  departed  from  these  words 
the  plaintiff  would  not  receive  what  the  Rajah  had  intended  to  give 
him.  The  plaintiff  Mr.  McGuffin  had  in  regard  to  the  Behi  quarry 
asserted  his  right  to  quarry  blue  clay  slate,  and  his  right  had 
eventually  been  recognized  as  regards  that  quarry,  from  which, 
according  to  the  plaintiff,  a  stone  similar  to  that  which  was  found 
at  Balun  was  quarried. 

For  the  defence  it  was  insisted  that  Mr.  McGuffin  had  only  a 
right  under  his  lease  to  quarry  roofing  slate  and  slab  slate,  and 
had  not  the  exclusive  right  to  take  the  material  of  which  the  Balun 
hill  is  composed :  in  other  words,  that  his  lease  did  not  give  him 
an  exclusive  right  to  the  blue  clay  slate.  The  lease  it  was  contended 
should  be  read  as  if  the  term  Sel-ka-khan  had  been  written  for 
slate  qutu-ry,  and  that  the  meaning  assigned  to  a  Sel-ka-khan  in 
the  evidence  above  stated  excluded  blue  clay  slate.  The  latter 
was  all  that  the  Government  had  taken.  It  was  further  contended 
that  Mr.  McGuffin's  own  acts,  until  the  end  of  1869,  showed  that  this 
was  his  own  view  of  his  rights  ;  the  dispute  in  reference  to  the  Bela 
quarry  had  turned  upon  other  matters  not  affecting  the  question  of 
what  material  was  being  quarried  there,  viz.,  whether  or  not  that 
quarry  waswitliin  15  miles  of  Dalhousie  within  the  meaning  of  the 
lease. 

The  evidence  for  the  defence  was  distinctly  that  the  material 
used  for  building  the  Barracks  at  Baliin  was  compact  blue  clay 
sjate.  To  a  very  small  extent  slate  of  other  description  was  used. 
Dressed  slate  which  miglit  be  termed  slab  slate  was  used.  •That 
came  from  the  Government  quarry,  called  the  Secrera  quarry. 
According  to  the  Executive  Engineer,  Mr.  Smythe,  who  canied  on 
the  works,  this  superior  dressed  slate,  which  is  distinguished  from 
the  blue  clay  slate  used  in  the  building,  was  brought  from  the 
Secrera  quarry.  Moreover  the  evidence  of  Captain  Blair,  who  was 
called  for  the  defence  as  well  as  for  the  plaintiff,  is  as  follows  : — 

"  The  material  taken  for  the  Barracks  is  entirely  distinguish- 
*'  able  from  roofing  slate,  you  could  not  possibly  make  roofing 
"  slate  out  of  it,"  said  thxt  witness.  "  In  the  excavations  at  Balun 
"  none  went  more  than  3  or  4  feet  into  the  ground  ;  they  stopped 
"  at  that  depth,  each  contractor  making  his  own  hole,  and  where- 
ever  there  was  stone  on  the  surftice  they  gathered  it  together." 
e  same  witness  said,  "  if  you  dug  deep  I  believe  you  would 
come  across  roofing  slate  in  Balun.  Mr.  McGuffin  has  searched 
for  it  but   no   roofing   slate  .  has  been  excavated  in  Balun  yet. 
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"  There  has  been  no  attempt  to  make  a  quarry  like  the  Secrera 
**  quarry  as  shown  in  the  diagram.  There  has  been  no  attempt 
*'  at  quarrying  for  the  stone ;  it  has  been  picked  up  anywhere. 
"  All  the  zemindars'  houses  about  Balun  are  built  of  the  same 
"  stone  with  which  we  have  built  the  Barracks.  They  pick  it  up^ 
"  just  like  we  pick  it  up."  The  witness  also  said  :— "  The  slate 
"  stone  that  we  have  hitherto  used  for  the  Barracks  would  not 
*'  split  and  as  we  only  dig  down  by  degrees  we  are  coming  to  tho 
"splitting  slate — all  slab  and  rooting  slate  used  for  the  Barracks 
*'  were  brought  from  the  Government  quarry.  I  know  that  there 
*':  was  no  systematic  removal  of  slab  slate  for  slabs  from  the  excav- 
*'  ation  in  Balun.  We  got  all  slab  slates  and  roofing  slates  from 
*'our  own  quarry  at  Secrera.  Neither  one  nor  the  other  was  got  or 
*'  used  for  the  Barracks  from  the  Balun  excavations." 

In  the  next  place,  although  the  Executive  Engineer  was  on  the 
spot  (Mr.  Smythe  states  that  six  days  out  of  the  seven  he  was  down 
at  the  w^ork,  at  Balun),  and  although  according  to  his  own  account  ^ 
!Mr.  McGuftin,  "  complained"  to  Mr.  Smythe's  Assistants,  who  said 
the  matter  could  he  settled  afterwards,  the  plaintiff  never  complained 
to  Mr,  Smythe  of  any  infringement  of  his  lease.  He  never  spoke 
to  the  only  officer  on  the  spot  to  whom  it  would  have  been  any  use 
to  speak,  although  he  asked  Mr.- Smyth&  for  a  contract.  The 
Executive  Engineer,  as  he  himself  says  in  his  evidence,  would  have 
been  held  responsible  by  Government  if  he  had  not  stopped  the 
works  upon  due  warning  given.  But  Mr.  McGuffin  gave  him  none. 
Not  till  18  months  before  this  suit  was  heard,  did  he  complain  to 
the  Lieutenant  Governor,  i.  e.  a  year  after  the  acts  complained  of. 

In  18G6^  the    plaintiff,    as    his  ow^n   letter   shows   (dated  8th 
Pecember  1866),  would  have  taken  Rupees  1,50,000  for  his  whole 
right  to  quarry  slate,  extending  over  many  thousand    acres  within- 
the  distance  of  15  miles  from  Dalhousie. 

The  lease  which  gave  him  those  rights  he  had,  he  says,  obtain- 
ed because  he  knew  that  the  barracks  w  ere  to  be  built.  After  the 
barracks  have  been  built,  he  claims  Rupees  3,23,000  in  respect  of 
■what  he  terms  slate  quarried  out  of  the  space  of  about  400  acres 
only.-  It  may  perhaps  be  said  that  if  there  is  any  weight  in  the 
present  claim,  in  1866  the  plaintiff  w^s  prepared  to  do  himself  a 
great. injustice  :  and  at  all  events  he  took  a  different  view  in  that 
year  of  his  rights  and  their  value  to  what  a  very  slight  calculation 
oa  the  basis  of  his  present  claim  would  have  shown  them  to  be 
worth.  I  do  not  think  it  likely  that  the  plaintiff  put  a  construe- 
'tion  so  entirely  wTong  on  his  own  lease  in  1866. 

Not  the  least  part  of  the  evidence  for  the  defence  is  afforded 
by  the  fact  that  neither  of  the  plaintiffs,  neither  Mr.  McGuffin  nor 
Major  Turton,  put  forward  any  objection  of  which  official  notice' 
could  be  taken  whilst  the  blue  clay  slate  was  being  excavated  for 
the  barracks  and  for  the  roads  and  improvements  of  Balun.  The 
present  claims  are  clearly  the  result  of  an  after- thought,  and  the 
general  rule  of  law  on  the  subject  is  clearly,  as  stated  in  Story's 
Equity  Jurisprudence  \pth  Ed.y  j).  7d6\  that  "if  a  party  lias  an  inter- 
"  est  to  prevent  an  act  being  done,  and  acquiesces  in  it,  so  as  to 
"  induce  a  reasonable  belief  that  he  consents  to  it,  and  the  posi- 
"  tion  of  others  is  altered  by  their  giving  credit  to  hi^  sincerity,  he 
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*'  has  no  more  right  to  challenge  the  act  to  their  prejudice,   than 
**  ho  would  have  had  it  been  done  by  his  previous  license." 

Before  the  cession  of  Balun,  in  my  opinion  Mr.  McGuffin's 
right  in  Chumba  was  only  to  quarry  slab  slate  and  roofing  slate. 

The  Chumba  State's  interest  in  the  slate  was,  it  is  clear, 
never  exactly  defined,  nor  the  interest  which  it  leased.  But  prac- 
tically it  would  have  been  easy  to  determine  whether  the  blocks 
excavated  were  of  the  superior  description  known  as  8ei,  or  were  only 
Nila  Pathar.  Certainly  the  question,  what  was  meant  by  slate  in 
the  lease,  must  be  determined  by  reference  to  the  habits  and  cus- 
toms of  tlie  people  in  Chumba,  and  in  my  opinion  what  was  meant 
to  be  contained  in  Mr.  McGuffin's  lease  was  that  description  of 
slate  which  had  been  regarded  by  the  Chumba  State  as  a  subject 
of  property  previously  to  the  date  of  the  lease. 

From  the  evidence,  I  also  gather  that  the  slate  debris  of  a 
quarry  would  always  have  been  regarded  as  the  property  of  a 
lessee,  not  by  reason  of  any  State  right  over  it,  but  because  it  had 
been  excavated  by  the  lessee's  labor ;  and  that  no  excavation  of 
rough  slate  by  persons  outside  the  limits  of  a  working  quarry 
would  have  been  objected  to  by  the  State  or  the  lessee.  If  indeed 
such  excavation  was  within  the  limits  of  a  quarry  in  actual  work, 
or  was  carried  out  so  as  to  injure  or  interfere  with  the  work  in  that 
quarry,  it  might  have  been  prohibited. 

Mr.  McGufiin's  lease  is  partly  in  the  words  in  which  an  Eng- 
lish tradesman  assigns  his  business  and  partly  in  the  words  under 
which  land  is  conveyed.  But  I  have  no  doubt  that  the  intention 
was  to  give  Mr.  McCJuflin  the  right  to  quarry  roofing  slate  and  slab 
slate  and  not  to  make  over  to  him  en  masse  the  argillaceous  schist 
of  which  whole  hills  are  composed. 

The  cession,  whatever  it  did,  certainly  did  not  improve  Mr. 
McGuffin's  position,  although  in  my  opinion  it  had  the  effect  of 
enabling  him  to  sue  in  the  British  Courts  if  he  could  prove  an 
infringement. 

A  more  difficult  question  in  the  case  is  whether  the  Govern- 
ment in  quarrying  slab  slate,  or  slate  which,  if  got  out  more  carefully, 
might  have  been  slab,  on  the  Balun  hill,  has  infringed  the  rights 
under  the  lease,  and  this  affects  Major  Turton's  case  especially. 

Having  considered  the  evidence  for  the  defence  on  this  point, 
which  from  the  way  in  which  both  plaintiffs  put  forward  their 
cases,  was  not  brought  out  till  the  evidence  was  being  heard,  I 
am  of  opinion  that  neither  Mr.  McGuffin  nor  Major  Turton  is  enti- 
tled to  claim  damages  if  any  such  slabs  have  been  used  in  the 
building. 

The  evidence  has  clearly  established  that  in  the  forty  excava- 
tions made  by  the  contractors  no  quaiTy  for  the  purpose  of  obtain- 
ing dressed  slab  slate,  such  as  that  quarried  and  dressed  by  the  Gov- 
ernment at  Secrera,  was  opened,  and  if  any  such  slate  was  extracted 
it  was  extracted  casually  in  the  course  of  the  excavation  of  blue 
clay  slate  which  the  Government,  in  my  opinion,  had  the  right  to 
quarry.  There  is  nothing  to  indicate  the  actual  extent  to  which 
such  incidental  excavation  of  slate^  that  might  have  been  dealt  with" 
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as  slab  slate,  may  have  occurred.  And  there  is  nothing  to  show 
that  it  has  taken  place  in  any  appreciable  degree  ;  while  what  has 
occurred  has  continued  during  both  Mr.  McGuffin's  and  Major 
Turton's  time. 

On  the  contrary,  the  evidence  shows  that  there  has  not  been 
any  systematic  quarrying  of  slabs  in  the  Balun  hill  at  all ;  and 
that  such  dressed  slate  slabs  and  roofing  slates  as  were  necessary 
for  the  Barracks  were  brought  from  their  own  Secrera  quarry  by 
the  Government.  The  contractors  cut  but  a  little  way  into  the 
ground,  and  not  with  a  view  to  systematic  quarrying,  but  only 
for  the  purpose  of  quarrying  what  the  officers  of  Government  had 
every  reason  to  believe  they  had  a  right  to  quarry.  In  my 
opinion  the  incidental  use  of  such  blocks  of  slate  as  might,  if 
quarried  differently,  have  been  termed  slab  slate,  or  the  incidental 
use  or  excavation  of  some  actual  slabs,  does  not,  under  the  cir- 
cumstances, entitle  either  Mr.  McGuffin  or  Major  Turton  to  com- 
pensation. The  laches  of  the  latter,  if  actual  slabs  have  been  used, 
does  not  quite  equal  that  of  Mr.  McGuffin,  but  it  is  clear  that 
not  until  shortly  before  he  obtained  his  order  of  20th  May  1871, 
did  Major  Turton  put  forward  any  objection. 

It  is  to  be  noticed  that  while  Mr.  McGuffin  claims  damages 
for  a  wrongful  invasion  of  his  right  of  property  in  the  slate.  Major 
Turton  claims  on  account  of  slate  used  as  if  some  express  or  im- 
plied contract  could  be  made  out.  But  neither  of  the  claims  are,  in 
my  opinion,  maintainable. 

It  is  sufficient  to  record  a  finding  on  the  fourth  issue  which 
governs  the  rights  of  the  plaintiffs.  I  am  of  opinion  that  there  is 
an  actual  difference  between  the  blue  clay  slate  referred  to  by  the 
defence  and  the  slate  which  Mr.  McGuffin  and  Major  Turton,  his 
assignee  were  exclusively  entitled  to  quarry.  And  I  am  of  opinion 
that  the  Government  is  not  liable  for  any  thing  quarried  on  the 
Balun  hill. 

Both  suits  are  dismissed.  Under  all  the  circumstances,  I 
think  they  must  be  dismissed  without  costs  ;  and  in  regard  to  the 
fact  that  the  excavations  on  the  Balun  hill,  if  continued,  would 
interfere  with  Major  Turton's  right  to  quarry  slate  in  the  sense  of 
slab  slate  and  roofing  slate  (for  as  they  excavated  down,  the 
Government  agents  were  coming  to  splitting  slate,  see  the  evidence 
of  Captain  Blair),  I  think  it  unnecessary  to  rescind  the  order  for 
an  injunction  obtained  by  Major  Turton  on  20th  May  1871. 


lo.  22. 

MANA  &  OTHERS —(Defendants),— APPELLANTS,  ^ 

^^^^^^^  V  Appellate  Side. 

KHAZANA  &  OTHERS,— (Plg^intiffs),— RESPONDENTS.       j 

(BouLNois   &  Lindsay,  JJ.) 

Hindu  Laio. — Mortgage  hy  widow  for  a  fixed  term  of  years. — A  Hindu 
widow,  ha\'ing  only  a  life  interest  in  her  deceased  husband's  estate,  mort- 
gaged that  estate  to  the  defendants  for  fifteen  years.  Plaintiffs  (the  hus- 
band's relatives  and  reversioners)  sued  to  cancel  the  mortgage,  and  to  have 
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their  rights  declared  :  the  lower  appellate  court  ordered  the  mortgage  to 
be  set  aside  on  the  ground  that  it  was  not  limited  to  the  life  of  the  widow. 
Held  by  the  Chief  Court,  that  the  mortgage  could  not  be  cancelled,  but 
that  it  would  enure  for  fifteen  years  if  the  widow  should  so  long  live— other- 
wise, it  would  be  determined  by  her  death. 

Appeal  from  Commissioner,  Amhala. 

Spitta  for  Appellants. 

1st  Api'il  1872.  Judgment  of  Mr.  Justice  Lindsay. — The  plaintiiis'  -claim  that 

the  mortgage  should  he  effectual  for  the  widow's  life,  and  that 
their  reversionary  rights  may  be  declared.  They  obtained  a  de- 
claratory decree.  The  Commissioner  apparently  set  aside  the 
mortgage  because  it  was  made  for  the  specific  term  of  fifteen  jxars. 
This  order  is  wrong.  The  mortgage  has  effect  for  fifteen  years,  if 
the  widow  live  so  long  ;  but  if  she  die  previous  to  the  expiration  of 
that  term,  the  mortgagees  have  no  longer  any  lien  on  the 
propeity.  The  reversioner's  rights  are  in  no  way  affected  by  the 
mortgage,  nor  are  they  in  any  way  responsible  to  tlie  mortgagee. 

A  decree  to  the  above  effect  will  issue ;  and  the  Commis- 
sioner's order  is  accordingly  modified.  The  appeal  is  decreed  j 
eacli  pai'ty  to  pay  its  own  costs. 

^ouLNOiS;  J. — concurred. 


Uo.  23. 

C  OYAN  CHUND,— (Plaintiff), 

EErEEENCi  Side.  ^  Versus 

(  MQHUMDA,— (Defendant). 

/ 

(BOULNOIS    AND     LiNDSAY,     JJ.) 

Deposit.— Agistrmnt.— Limitation.— Section  28,  Act  XXTII  of  1861.-^ 
Reference  on  review  ofjttdgment. — Plaintiff  five  or  six  years  before  suit  made 
over  some  camels  to  the  defendant  to  graze.  Defendant  refusing  to  restore 
the  camels,  plaintiff  sued  for  their  value  (  rupees  400.  )  The  original  court 
dismissed  the  suit,  holding  that  it  ought  to  have  been  brought  withm  three 
years  from  the  date  of  plaintiffs  making  the  camels  over  to  defendant. 
The  Commissioner  on  appeal  affirmed  this  decision.  On  plaintiff's  applica- 
tion for  a  review  of  judgment,  the  Commissioner  submitted  a  statement  of 
the  case  under  Section  28,  Act  XXIII  of  1861,  to  the  Chief  Court  for  deci- 
sion. Held  that  if  the  limitation  was  three  years,  the  suit  would  lie  unless 
there  had  been  a  demand  and  refusal  more  than  three  years  before  action 
brought  :  Semhle,  the  defendant  being  an  agister  or  depositary,  the  period 
for  suing  was  thirty  years  (  Section  1,  Clause  XV,  Act  XIV  of  1859.) 

Held  also,  that  the  reference  though  made  on  review,  could  be  enter- 
tained by  the  Chief  Court,  as  coming  within  the  intention  of  Section  28, 
Act  XXIII  of  1861. 

Case  referred    hy   Oflidating    Commissioner,    Multan,    wider 
Section  28,  Act  XXIII  of  1861. 

The  facts  are  noted  above. 
^W  Awil  1872  Decision  of  Chief  Court— V^e  are  of  opinion  that  the  intention 

^as  to  permit  a  reference  of  this  sort.     On  the  point  of  limitation, 
TN-e  do  not  think  that  the  time  is  over  within  which   this   suit  may 
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be  brought,  unless  there  are  other  facts  not  reported  to  us.  Unless 
in  fact  a  demand  was  made  and  refusal  took  place  more  than  three 
years  ago,  it  seems  that  the  suit  will  lie.  The  facts  show  a  cus- 
tom of  receiving  camels  for  grazing  purposes,  somewhat  resembling 
the  old  English  agistment.  The  receiver  may  be  treated  as  a  de- 
positary, and  the  time  does  not  run  against  the  depositor  so  as  to 
bar  him  within  either  three  or  six  years  : — on  the  contrary,  thirty 
years  is  the  limit  to  an  action  against  a  depositary  (Section  1, 
Clause  XV,  Act  XIV  of  1859)  ;  and  accordingly  we  are  of  opinion, 
on  the  case  stated,  that  the  suit  is  not  barred. 


Uo.  24. 

KALLU,— (Plaintiff,)— APPELLANT,  \ ' 

Versus  >  Appeiiate  Sidb * 

HUKMA  AND  OTHERS,— (Defendants),— RESPONDENTS.    ) 

(BOULNOIS    AND    LiNDSAY,  JJ.) 

Dismissal  of  claim. — Right  reserved  to  bring  fresh  suit. — Section  97^ 
Civil  Procedure  Code,  and  Section  37,  Act  XXIII  of  i<9^^,— Plaintiflf 
suid  for  proprietary  possession  on  the  ground  that  he  had  been  illegally 
dispossessed  a  few  years  before  suit  ;  but  it  appeared  in  the  course  of  the 
case  that  defendants  held  as  mortgagees,  though  the  defence  was  proprie- 
tary  possession  for  a  long  time.  The  Chief  Court  dismissed  plaintiff's 
claim,  reserving  to  him  (  under  Section  97,  Act  VIII  of  1859,  and  Section 
37,  Act  XXIII  of  1861)  the  right  to  bring  a  fresh  suit  as  mortgagor  for  re« 
demption. 

Appeal  from    Officiating   Deputy    Commissioner,  Rohtuh, 

Scarlett  for  Appellant. 

Leighton  for  Respondents. 

Judgment  of  Chief  Court. — The  obsei'vations  of  the  Lower  3rd  April  1872, 
Appellate  Court  show  that  there  is  evidence  for  holding  the  pos- 
session of  the  defendants  to  be  that  of  mortgagees,  and  not  that  of 
proprietors  of  the  land  in  suit.  The  proceedings  of  1865  bear  out 
that  view.  The  plaintiff,  for  some  reason  that  cannot  be  explain- 
ed, brought  his  suit  for  proprietary  possession  on  the  ground  that 
he  had  been  illegally  dispossessed  a  few  years  ago.  The  defence  set 
up  was  proprietary  possession  for  a  long  term  of  years. 

Ordinarily,  we  could  not  allow  a  plaintiff  to  shift  his  ground 
of  action,  and  on  the  strength  of  unproved  allegations  bring  an- 
other suit  for  the  same  property  on  an  entirely  different  ground  ; 
but  equity  and  the  Deputy  Commissioner's  judgment  prevent  us 
holding  that  the  defendants'  title  to  proprietary  possession  has  been 
made  out.  The  plaintiff's  claim  for  proprietary  possession  was 
rightly  dismissed,  and  we  confirm  the  order  ;  but  this  judgment 
will  not  preclude  the  plaintiff  from  bringing  a  suit  to  prove  that 
the  laud  was  mortgaged  to  the  defendants,  and  to  assert  his  right 
to  redeem  it.  Section  97  of  Act  VIII  of  1859  and  Section  37,  Act 
XXIII  of  1861,  give  us  power  to  make  this  order.  All  costs 
chargeable  to  the  plaintiff. 
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JlO.    25. 

DYA  RAM,— (Defendant),— APPELLANT,  ^ 

Versus  V  Appellate  Sidb, 

THAKUR  DASS,— (Plaintiff),— RESPONDENT.  j 

(Lindsay  and  Melvill,  JJ.) 

Settlement  of  Maafi  tenure. — Jurisdktlon  of  Civil  Courts, — Upon  the 
death  of  a  Maafidar,  a  Mohunt,  Government  resumed  the  Maafidar's  ten- 
ure which  he  held,  and  settled  it  with  the  defendant.  Plaintiff,  who  suc- 
ceeded deceased  as  Mohunt,  sued  for  a  declaratory  decree  of  his  right  ta 
have  the  settlement  made  with  him.  Held  that  the  Civil  Court  had  no 
jurisdiction  to  entertain  the  suit. 

Appeal  from  Offix^iating  Bepiity  Commissioner y  Hoskiarpur. 

Boyle  for  Appellant. 
Spitta  for  Respondent. 

Judgme7it.—ThQ  plaintiff's  case  is  that  the   settlement  should  ^^i^  ^pril  187^i, 
have  been  made  with  him  and  not  with  the  defendant. 

When  the  Mohunt  Kishen  Dass  died,  Government  resumed 
the  Maafi  tenure  which  he  had  held  and  settled  it  at  beneficial 
rates  with  the  defendant.  The  Government  had  full  authority  to 
make  a  settlement  with  the  defendant  and  its  action  in  the  matter 
cannot  be  made  the  subject  of  a  jivil  suit. 

The  Appeal  is  dismissed  with  costs. 


Ifo.  26. 

HIRA,— (Plaintiff),— APPELLANT, 


_  Appellate  Sids^' 
HUSSUMAT  DHARMO  AND   OTHERS,— (Defendants),- 

RESPONDENTS.  J  , 

(BOULNOIS    AND     LiNDSAY,     JJ.) 

Adoption  of  daughter's  son. — The  adoption  of  a  daughter's  son  in  the 
lime  of  the  Sikh  rule  found  to  be  valid  according  to  custom  of  certain 
Jats. 

Appeal  from  Officiating  Deputy  CommisssoneVj  Arribala. 

Judgment  of  the  Chief  Court. — This  Court  on  the  3rd  Novem-  28th  May  1872, 
ber  1871,    remanded  this  case   to   the  Deputy   Commissioner   of 
Ambala  in  order  that  he   might   determine    whether   it   was  cus- 
tomary  among   the   Jats   of  Mouza   Moulie   Baidwan,    Purguna 
Khurrer,  Zilah  Ambala,  to  adopt  a  daughter's  son. 

The  return  made  was  considered  incomplete  and  the  case  was  '^■ 

The  evidence  taken  on  the   first  remand  is  to   the  following  « 

effect  :—  -     * 


r^ 


Bgain  remanded. 
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Two  witnesses  for  the  plaintiff  who  are  residents  of  his  village 
declare  that  no  case  of  adoption  has  taken  place  in  their  village, 
that  the  Jats  do  not  allow  property  to  go  out  of  the  regular  line  of 
succession. 

For  the  defence  there  were  three  witnesses,  and  th^y  mention 
five  or  six  cases  besides  the  case  in  suit.  There  was  one  indepen- 
dent witness  who  mentions  three  instances.  His  opinion  is  that  in 
the  time  of  the  Sikhs  the  custom  was  frequently  practised,  but 
latterly  not  so. 

The  Deputy  Commissioner  considered  the  custom  proved. 

The  finding  of  the  Deputy  Commissioner  on  the  second  re- 
mand is  as  follows;  he  considered  the  custom  not  proved: 
*'  The  adoption  of  Khazana  by  Dya  Sing  is  not  proved  and  is  in- 
"  deed  rather  improbable  to  have  occurred  as  it  appears  Khaza- 
"  na  is  recorded  as  heir  to  his  own  father's  property,  which  (in  the 
**  case  of  adoption)  w^ould  not  have  been  the  fact  as  Khazana  had 
*'  three  brothers." 

We  are  of  opinion  that  there  is  on  the  whole  sufficient  evi- 
dence of  the  adoption  of  Khazana  by  his  grand-father  Dya  Sing. 
Khazana  was  the  son  of  Dya  Sing's  daugther.  Dya  Sing  had 
no  sons,  and  the  adoption  many  years  ago  during  the  Sikh  rule 
of  his  daughter's  son  appears  to  us  a  most  natural  act.  We  think 
that  in  those  days  without  doubt  the  custom  obtained,  though  at 
the  present  time  there  may  be  some  doubt  as  to   its  existence. 

The  appeal  is  dismissed  with  costs. 


Ifo.  27. 

/  NOUBUT,— (Plaintiff),— APPELLANT. 

App£llate  Side.  J  Versus 

(  KHUBEE,— (Defendant),— RESPONDENT, 

(Lindsay   and   Melvill,    JJ.) 

Appropriation  of  payment. — Debts  barred  by  limitation. — If  in  the  case 
of  an  account  current  no  election  as  to  the  appropriation  of  a  payment  is 
made  by  either  debtor  or  creditor,  the  Court  will  appropriate  the  payment 
to  the  discharge  of  the  first  item  on  the  debit  side,  though  that  item  be 
barred  by  limitation. 

Appeal  f ram  Oxidating  Coinmissiorisr,  Hissar^ 

■Protul  Chunder  Chutterjee  for  Appellant. 
Ham  Narain  for  Respondent. 

29tJL  Mai/  1S72.  Lindsay,  J. — In  this  case  there  had  been  a  running  account 

between  the  parties.  The  debtor  paid  money  on  two  occasions  on 
accotnit,  and  was  credited  with  those  payments,  but  they  were  not 
at  the  time  of  payment  specifically  appropriated  by  the  creditor, 
nor  did  the  debtor  give  any  instructions  in  the  matter.  The 
creditor  now  sues  to  receive  from  the  defendant  the  balance  due 
.,     by  him  ou  the  current  account.    An  item  of  Es.  50  has  been  held 


-<M 
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to  be  a  debt,  the  claim  for  which  is  barred.  It  is  contended  for 
the  appellant,  that  he  had  the  right  to,  and  did,  appropriate  tlie 
payment  to  the  extihgiiiishment  of  that  old  debt.  The  creditor  did 
not  at  the  time  of  payment,  nor  subsequently,  specifically  credit 
the  payment  for  the  liquidation  of  the  item  of  Bs.  50.  He 
simply  added  up  the  credits  and  debits  for  the  defendant's  account 
and  sued  for  the  balance.  The  question  in  issue  appears  to  me  to 
be  whether  the  law  does  not  presume,  in  the  absence  of  evidence 
to  the  contrary,  the  application  by  the  creditor  of  money  paid 
generally,  i.  e.,  without  specific  appropriation,  to  the  extinguish- 
ment of  the  oldest  items  of  a  running  account. 

In  my  opinion  the  law  permits  and  equity  demands  a  Civil 
Court  to  presume  such  an  application  of  money  paid  by  the  debtor 
without  notice  to  the  creditor  as  to  its  appropriation. 

Story  says,  "  of  this  nature  are  accounts,  current  with  bankers 

Story    on  Equity    Juris-     and  others,  where  ther«  are  various  items 

prudence,      Section       459.      of  debt  on   one   Side  and  credit  on  the 

Roscoe.    Law  of  Evidence,     other,  accruing  at  different    times,   and 

10th  edition,  p.  471.       ^^        no  specialappropriationmade  by  the  par- 

P  K  for  1867  No  101      ties ;  successive     payments    will     there 

'      '       'bo    applied   to  the  discharge  of  antice- 

dent  debts    in   the   order   of  time    in    which  they     stand."     The 

appeal    should    be  decreed    with    costs,   and   the   case   remanded 

to  the  Commissioner  in  order  that  he  may  appropriate  the  payments 

as  above  directed  and  determine  w'hether  the   item  for  Ks.  50  is  a 

just  debt. 

Melvill,  J. — I  concur.  Setting  aside  tlie  intermediate  balance 
as  not  having  been  agreed  to  by  the  defendant,  the  account  on 
wdiich  the  plaintiff  sues  is  composed  of  several  sums  of  money 
advanced  to  the  defendant,  and  one  of  these  sum«  w^as  older  than 
three  years  at  the  time  of  institution  of  the  suit.  The  plaintiff 
has  credited  to  the  defendant  tw^o  large  item>s  of  payment  near  the 
end  of  the  account.  Now  it  w-as  clearly  in  the  plaintiff's  power 
at  the  time  of  the  receipt  of  this  money,  in  tli«  absence  of  any 
instruction  from  the- defendant,  to  credit  those  payments  to  the 
oldest  items  due  by  the  defendant ;  and  there  seems  to  be  no 
reason  why  the  Court  should  not  now  make  the  appropriation  in 
accordance  with  tlie  principle  contained,  in  the  above  extract 
from  Story's  Equity  Jurisprudence. 


]?o.   38. 


ARUR  SING  AND  OTHERS,  ^(Defendants),— APPELLANTS,  ^ 

hers-if-S  ^  A ppt.lt, atk  Sii 

GUNESH    RAJ,— (Plaintiff),— RESPONDENT,  }! 

(LiND.SAT    AND    Melvill,  J  J.) 

Ifrndn  Larr': — hnmoveohk  and  mot'eahlo,. acquired   and   ancpsfra!  pro-  -f^ 

peril/. — Ifotv  far  ckarr/eable  for  debts. — Debts  contracted  for  immoral,  pur- 
paaefi. — By  Hindu  Law,  a  son  take's  Joint  immoveable  ancesti-al  property  Jjy 
aurvivorship  and  not  by  inlieritauce  ;   aad  yacb  property  is  not  aaswerab)^ 
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• 
for  the  private  or  personal  debts  of  the  deceased  father  not  incurred  for  the 
family  benefit.  Aliter  as  to  acquired  property  moveable  or  immoveable  and 
as  to  ancestral  moveable  propei-ty.  Money  borrowed,  and  spent  in  drink  or 
given  to  dancing  women,  may  by  Hindu  Law  constitute  a  debt  for  which 
the  heir  is  liable. 

Ajypealfrom  Commissioner,  AmHtsar. 

riowden,  Government  Advocate,  for  Appellants. 
Scai'lett  for  Respodeut. 

7ih  June  1872.  Judgment. — The  plaintiff,  a  banker,  claims   Rupees    4,589,  a 

book  account,  from  Arur  Sing,  and  the  estate,  moveable  and  im- 
moveablCj  of  the  late  Sirdar  Hurnam  Sing  now  in  the  possession 
of  Arur  Sing  his  son. 

The  main  points  in  the  defence  are  that  the  defendant  had 
not  inherited  any  thing  from  his  father,  that  the  property  upon 
which  the  claim  is  made  had  been  acquired  by  Jussa  Sing  his 
gi-and-father  and  other  ancestors,  and  was  property  in  which  he 
defendant,  had  an  interest  independent  of  his  late  father,  who  had 
only  a  life  interest  therein  ;  that  ancestral  immoveable  property 
is  only  liable  for  debts  incurred  by  the  late  Sirdar  for  necessary 
and  proper  purposes,  that  the  debts  incurred  by  him  were  un- 
necessary and  improper  ;  that  the  late  Sirdar  spent  and  disposed 
of  all  the  ancestral  moveable  property,  in  value  one  lac  of  rupees, 
(to  which  the  defendant  was  entitled),  in  an  improper  way  ;  that 
the  claim  for  items  aggregating  Ra.  1,834-4-9  is  barred  by  li- 
mitation, and  that  the  claim  for  interest  Rs.  1,107-8-0  is 
untenable,  as  there  was  no  promise  to  pay  interest  on  a  rmining 
book  account. 

The  first  Court  gave  the  plaintiff  a  decree  for  Rupees  2,301-3-3 
It  deducted  the  following  items  : 

Sums  spent  in  an  immoral  manner  „         494-1 2-Q 

The  claim  which  is  barred  by  limitation  „  684-1-9 

The  claim  for  interest  „        1,119-7-0 

The  balance  of  the  claim  was  decreed,  viz.        „        2,301-3-3 

The  appellate  Court  on  appeal  by  the  plaintiff  so  far  modified 
the  decree  as  to  allow  the  plaintiff  the  sum  of  Rs.  494-12-0, 
money  paid  for  alleged  immoral  purposes  by  the  plaintiff  to  cer- 
tain parties  by  order  of  Sirdar  Hurnam  Sing,  and  dismissed  the 
defendant's  appeal. 

Mr.  Plowden  for  the  defendants  puts  his  case  as  follows  : — ■ 

The  debts  due  b}^  the  late  Sirdar  Hurnam  Sing  should  have 
been  classified  into  debts  incurred  for  his  own  private  purposes, 
and  debts  incurred  for  the  benefit  of  the  family.  The  defendant  is 
heir  to  his  father,  only  in  respect  of  property,  moveable  and 
immoveable,  acquired  by  his  father,  and  all  such  assets,  if  any, 
in  the  hands  of  the  defendant  are  liable  for  debts  properly  incurred 
by  his  father,  but  not  for  improper  debts  incurred  by  him.  That 
as  a  matter  of  fact  no  such  assets  have  passed  to  the  defendant. 
The  defendant  took  by  survivorship  the  ancestral  immoveable 
property  though  it  is  doubtful  whether  he  did  not  inherit  ancestral 
moveable  property,  supposing  any  such  moveable  property  to  havQ 
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passed  to  him ;  and  having  taken  the  immoveable  property  by 
survivorship,  such  property  is  not  answerable  for  the  private  debts 
of  his  father.     The  item  Ra.  494-12-0  shoiild  not  have  beenallow- 

Colebrookes  Digest,  p.  ed.  That  the  son  is  responsible  for  his 
185,  father's    debts  according  to  Hindu  Law 

is  beyond  doubt.  In  fact^,  whoever  succeeds  to  the  estate  of  the 
debtor  must  pay  the  debts.      "  The  sons  must  pay  the  debt  of  the 

Oolebrookes  Digest,  p.  father  when  proved,  as  if  it  were  their 
18^  own,  or  with  interest."     If  he  who  con- 

tracted the  debt  should  die,  or  become  an  anchorite,  that  debt  shall 

Oolebrookes  Digest,  pp.  be  discharged  by  sons  or  gi^andsons. 
188-189.  Even  after  partition  the    sons  according 

to  their  shares    must  satisfy  the  debt.     He  who   has  received   the 

Colebrookes  Digest,  p.  estate  of  a  proprietor  leaving  no  son 
•^^"'  capable  of  business,  must  pay  the  debts 

of  the  estate.  The  Judge  shall  compel  a  son  to  pay  the  debt  of 
his  father  provided  he  be  involved  in  no  distress. 

The  son  is  bound,  as  shown  in  the  above  extracts,  to  pay  his 
father's  debts,  and  there  is  no  distinct  rule  in  the  law  books 
that  prevents  the  immoveable  property,  ancestral  or  otherwise, 
from  liability  for  those  debts,  but  on  the  other  hand  the  law 
books  do  not  specify  how  the  Judge  is  to  compel  the  son  to 
pay  his  father's  debts.  It  has  been  generally  held  by  the 
x^    T»  Superior  Courts  in  India  that  a  CO- sharer 

Sadabart  P;;sad  Saliu  m  joint  ancestral  immoveable  property 
V.  Foolbart  Koer.  cannot  alienate,  even    temporarily,    his 

share  without  the  consent  of  his  co- 
sharers  ;  and,  assuming  the  ruling  to  be  sound,  it  seems  un- 
reasonable to  permit  action  to  be  taken  after  the  death  of  the 
debtor  against  property  which  during  the  owner's  life  could  not  be 
alienated,  could  not  be  in  any  way  altered  or  disposed  of  without 
the  co-sharers'  consent.     This  view  was  held  by  the  Chief  Court  in 

■D-D   *       Q*?     AT  *^®    ^^^^  ^^  Janki    Dass  versus  Sancha 

P.  R.  for  1871,  No.  11.         j^^^^     ^^^  ^j^.g  ^,.g^  appears   in  an  in- 

,   ,,         ^   ,.      .       ^^      direct  way  supported  by  the   Judo-ment 
1.  Moores  Indian  App.  57.      ^f  ^^^  ^/^^^  ^^^^^^-^  -^   ^^^  ^^^^  ^^  ^p_ 

povier  versus  Rama  Subba  Hirjan.  In  that  case  the  Privy  Coun- 
cil pointed  out  that  in  an  undivided  Hindu  family,  no  one  mem- 
ber can  predicate  of  the  joint  undivided  property  that  he  has 
a  certain  definite  share  in  it.  The  proceeds  of  such  property  must 
be  brought  to  the  common  chest  and  then  be  dealt  with  according 
to  the  modes  of  enjoyment  of  the  members  of  the  undivided 
family.  That  case,  and  the  case  of  Sadabart  Prosad  Sahu  sup- 
port the  theory  of  Mr.  Plowden,  that  a  son  takes  a  share  in  joint 
undivided  ancestral  property  by  survivorship  with  other  survivors, 
co-sharers,  and  that  each  member  has  only  a  life  interest  which 
passes  to  all  the  co-sharers  on  his  death ;  and  that  immoveable 
ancestral  property  cannot,  consequently,  he  made  amenable  for 
the  private  debts  of  a  deceased  co-sharer.  This  view  is  in  our 
opinion  sound  and  reasonable.  We  hold  that  a  son  takes  joint 
immoveable  ancestral  property  by  survivorship,  and  not  by  inheri- 
tance, and  that  such  property  is  not  answerable  for  the  private 
debts  of  the  late  Sirdar,  though  it  may  be^  if  the  debts  were  incur- 
red for  the  family  benefit. 
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We  now  come  to  the  question  whether  ancestral  moveahle 
property  is  liable  for  the  private  debts  of  Hvirnam  Sing,  suppos- 
ing any  of  the  debts  claimed,  are  of  that  nature.  Accoixlingto  the 
Mitakshara,  nioveable  ancestral  property,  (?.  y.,  29igems,  ornaments, 
and  other  effects,  though  inherited  from  the  grand-fatlier,  belong  to 
the  father,  and  the  father  has  power  to  give  away  such  effects. 
Mataksham,  Chapter  },  Section  I,  paras.  24,  &c.  Wo  hold  that 
such  property,  if  any  have  passed  to  Arur  Sing,  is  liable  for  the 
personal  debts  of  Hurnam  Sing. 

As  to  the  alleged  immoral  debt  Rs.  409-12-0  :  even  the 
Hindu  Law  occasionally  authorizes  the  use  of  liquor  and  permits 
gaming.  Among  the  Sikhs  it  is  customary  to  drink,  and  the  Hindu 
Law  on  this  point  cannot  be  held  to  be  binding  upon  them  ;  and 
with  reference  to  the  sums  given  to  prostitutes,  we  do  not  know 
that  these  sums  were  not  given  for  nautches  and  the  like.  The 
Hindu  Law  does  not  lay  down  that  such  entertainments  are  im- 
moral. We  think  tliis  debt  may  be  considered  a  personal  debt  of 
the  late  Sirdar  claimable  from  the  defendant,  and  from  any  ac- 
quired property,,  moveable  and  immoveable,  and  any  ancestral 
moveable  i)roperty  that  may  have  belonged  to  the  late  Sirdar  and 
may  Lave  passed  to  the  defendant. 

There  still  remains  the  plea  of  the  want  of  classification. 
The  debts  should  have  been  classified  into  debts  incuiTcd  for 
the  benefit  of  the  family  and  debts  incurred  for  the  personal  con- 
venience and  gratification  of  the  Sirdar.  Without  a  clear  and 
careful  classification  and  consideration  of  the  nature  of  each  debt, 
and  the  reason  why  it  was  incurred,  it  is  impossible  to  say  how 
far  the  estate  of  the  late  Sirdar  is  liable  for  his  debts.  We  re- 
mand this  case  to.  the  firet  Court  in  order  that  the  debts  may  be 
classified  and  the  liability  of  the  defendnnt  and  of  the  estate  of 
the  late  Sirdar  declared  in  accoixiance  with  the  Law,  as  laid'  down 
in  this  judgment.  The  return  of  the  first  Coui-t  will  be  sent  to 
this  Court  through  the  Commissioner,  who  will  also  record  his 
opinion. 

The  case  is  retained  on  the  files  of  this  Court. 


ERRATUM, 
Civil  Judgment,  No.  25  of  1872,  last  line  :   For  ^^ dismissed'*  read  ''decreed,'*^ 
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IfG.    29. 

SCINDE,  PANJAB  &  DELHI  RAILWAY  COMPANY,— 

(Defendants),— APPELLANTS, 

Versus 

RUSTUM  KHAN,— (Plaintiff),— RESPONDENT. 

(BouLNois,  Lindsay  and  Melvill,  JJ.) 


Appellatb  SiDa 


Railway  Act,  X  VIII  of  lSo4,  Section  X — Declaration  of  value  and  nature 
of  goods— Liability  of  carrier.  —  Plaintiff  delivered  two  parcels  of  shawls  to 
the  defendants  (a  Railway  Company)  for  carriage  from  Lahore  to  Monghyr. 
He  declared  the  nature  of  the  contents  of  the  parcels  but  said  nothing 
about  their  value.  One  of  the  parcels  was  not  delivered  to  the  plaintiff  at 
its  destination,  and  he  sued  the  defendants  for  its  value.  Held  that  under 
Section  X  of  Act  XVIII  of  1854,  the  plaintiff  was  iKwnd  to  declare  the 
value  of  the  shawls  ;  and  that  lie  could  only  be  excused  from  doing  so  by 
the  defendants  voluntarily  or  involuntarily  leading  him  to  believe  that 
such  a  declaration  was  unnecessary  .and  that  he  was  protected  from  loss 
without  making  it. 

Appeal,  froTii  Officiating  Commissioner,  Amritsaj\ 

Reynolds  for  Appellants. 
Leighton  for  Respondent. 

BoULNOis,  J. — Tlie  plaintiff"  sues  the  Panjab  and  Delhi  Rail-  2'^nd  May  187^, 
way  Company  for  Rs.  2,500,  the  value  of  shawls  delivered  by  him 
to  the  Company  for  carriage  from  Lahore  to  Monghyr  in  Behar, 
on  3rd  December  1870.  The  plaintiff'  sent  the  shawls  by  the 
Railway  in  two  parcels  of  which  only  one  arrived  on  the  18th  of 
December  at  its  destination.  He  demanded  the  above  amount  of 
the  Company  and  not  receiving  compensation  brought  this  suit. 

The  defence  made  by  the  Company  was  non-communication 
of  value  of  the  shawls  by  the  plaintiff,  leading  to  the  result  that 
they  were  protected  by  the  words  of  Section  X  of  Act  XVIII  of 
1854,  shawls  being  comprised  in  the  list  of  articles  in  that  section 
which  enacts,  "  No  such  Railway  ComjDany  shall  in  any  case  be 
answerable  for  loss  of  or  injury  to  {inter  alia)  shawls  which  shall 
have  been  delivered  to  such  Railway  Company  either  to  be  carried 
for  hire  or  to  accompany  the  person  of  any  passenger,  unless  the 
value  and  nature  of  such  articles  shall  have  been  declared  by 
the  person  or  persons  sending  or  delivering  the  same  and  an  in- 
creased charge  for  the  safe  conveyance  of  the  same  shall  have 
been  accepted  by  some  person  specially  authorized  to  enter  into 
such  engagements  on  behalf  of  the  Railway  Company."    - 

At  the  trial  on  the  31st' May  1871,  it  appeared  that  the 
plaintiff  held  the  Railway  Company's  receipt  for  the  two  parcels 
of  shawls,  of  which  he  had  at  the  time  of  booking  declared  the  na- 
ture, as  the  articles  were  described  as  shawls  in  the  receipt,  and 
for  which  he  had  paid  the  carriage.  These  shawls  were  despatched, 
being  charged  for  at  the  appropriate  rate  in  the  classified  rates  of 
carriage  as  advertized  by  the  Company.  The  non-delivery  was 
shown  ;  and  no  evidence  was  given  to  show  that    the  Company  by 
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any  authorized  person  had  demanded  ^ny  increased  charge  for 
the  safe  conveyance  of  the  shawls  at  the  time  when  it  was  stated 
what  the  parcels  contained,  or  that  they  had  any  specially  authorized 
person  at  hand  to  receive  money  in  respect  of  it.  In  the  Court  of 
fii-st  instance,  that  of  the  Deputy  Commissioner  of  Amritsar,  the 
suit  was  dismissed 'on  the  following  ground,  viz.  the  absence  of  de- 
clai'ation  of  the  value  of  the  articles  delivered.  On  this  point  the 
Deputy  Commissioner  said  : — "  The  Court  holds  that  the  partial 
**  and  incomplete  fulfilment  of  the  first  step  in  the  transaction  ex- 
"  onerates  the  defendants  from  liability  for  their  servants'  omission 
*'  to  take  the  second,  i.  e.,  to  make  a  demand.  Plaintiffs  claim 
*•  will  not  lie,  inasmuch  as  he  did  not  comply  with  the  requirements 
"  of  the  Railway  Act  in  regard  to  the  declaration  of  the  value  of 
*'  the  goods." 

The  Appellate  Court  (Commissioner  of  Amritsar)  took  a  diffe- 
rent view  and  held  that  there  were  two  questions  to  be  disposed 
■of  :  first,  whether  there  was  not  such  a  sufficient  and  substantial 
compliance  on  the  part  of  the  plaintiff  with  the  requirements  of 
Section  X  of  the  Railway  Act  as  to  throw  upon  the  defendants  the 
obligation  of  making  the  demand  for  the  increased  charge  or  insu- 
rance rate ;  second,  whether  the  Railway  Company  would  not  be 
liable  in  case  of  specific  neglect  or  gross  wrong  appearing,  notwith- 
standing Section  X.  Upon  the  first  of  these  the  Lower  Appellate 
Court  considered  what  steps  would  properly  be  taken  if  the  con- 
signor on  the  one  hand  and  the  Railway  Company's  servants  on  the 
other  followed  the  course  contemplated  by  the  Act,  and  he  expressed 
his  opinion  that  it  was  sufficient  for  the  consignor  to  declare  that 
the  parcel  delivered  to  the  Railway  Company  contained  one  of 
the  enumerated  articles  in  Section  X,  to  make  it  obligatory  on  the 
part  of  the  servants  of  the  Company  specially  authorized  to  accept 
the  increased  charge  for  the  safe  conveyance  of  such  ai'ticles,  to 
make  the  demand  for  that  charge. 

In  this  case  there  was  no  doubt,  said  the  Commissioner,  that 
the  contents  of  the  parcels  were  declared  to  be  shawls,  and  this  he 
held  to  be  a  sufficient  cqnformity  to  the  requirements  of  Section 
X  to  render  it  obligatory  on  the  specially  authorized  servant  to 
demand  the  enhanced  rate,  "  especially,"  says  the  Commissioner, 
*'  as  shawls  come  into  the  class  of  goods  for  which  a  higher  rate  is 
*'  charged  :  to  require  more  than  this  from  the  natives  of  this  country 
*'  would  be  to  place  them  entirely  at  the  mercy  of  the  subordinate 
**  officials  of  the  Company."  Upon  the  second  question  raised  the 
Commissioner  gave  judgment  as  follows  : — "  I  would  remark  that 
**  the  defendants  have  not  attempted  to  show  what  became  of  the 
*'  two  parcels.  The  plaintifi;'  holds  the  receipt  for  them,  and  the 
**  defendants  say  they  are  lost,  which  of  course  means  that  they 
"  were  stolen  in  the  defendant's  keeping.  In  this  case  a  poor 
"  Kashmiri  owing  to  the  gross  negligence  if  not  worse  on  the  part 
"  of  the  defendant's  servants  has  been  suddenly  deprived  of  the 
"  earnings  of  years  and  almost  ruined,  and  it  is  pleaded  that  de- 
**  fendants  ought  not  to  be  called  on  to  pay  because  at  the  same 
"  time  the  plaintiff  did  not  declare  both  the  value  and  the  nature 
"  of  the  property  delivered  to  them  for  conveyance." 

The  Commissioner  also  pointed  out  that  in  a  case  formerly 
decided  in  the  Chief  Court  in  favor  of  the  Railway  Company  under 
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this  section,  when  there  had  been  a  substantial  demand  for  the 
increased  charge,  there  had  also  been  a  distinct  refusal  to  pay  it, 
written  on  the  part  of  the  plaintiff,  while  at  the  sanie  time  in  that 
case  no  specific  act  of  neglect  or  wrong  had  been  proved,  against 
the  Railway  Company  or  their  servants.  The  Commissioner  hav- 
ing reversed  the  decision  of  the  Lower  Court  on  the  grounds 
stated,  remanded  the  suit  for  restoration  to  the  file  and  deter- 
mination of  the  question  of  the  value  of  the  p'operty  lost  and  the 
amount  of  damages  if  any. 

An  appeal  is  now  preferred  to  this  Court  on  the  ground  that 
the  Railway  Company  are  not  answerable  for  the  loss  of  the  plain- 
tiff's shawls  as  the  value  and  the  nature  of  the  parcels  were  not 
declared  under  Section  X  of  Act  XVIII  of  1854.  That  section,  it 
is  to  be  observed  in  determining  the  liability  of  the  defendants  in 
this  case,  is  followed  by  one  which  declares  that  neither  public  notice 
nor  private  contract  on  the  part  of  the  Company  in  respect  of 
articles  other  than  those  specially  provided  for  in  Section  X,  shall 
afi*ect  the  liability  of  the  Railway  Company,  and  it  is  added,  "  But 
such  Railway  Company  shall  be  answerable  for  such  loss  or  injury 
when  it  shall  have  been  caused  by  gross  negligence  or  miscon- 
duct on  the  part  of  their  agents  or  servants." 

The  question  raised  in  this  case  turns  entirely  upon  the  true- 
construction  of  the  enactment  in  Act  XVIII  of  1854,  limiting  the- 
liability  of  Railway  Companies  in  case  of  loss,  and  the  words  must 
receive  their  plain  sense  and  ordinary  meaning.  And  whether  or 
not  the  result  of  construing  those  words  in  that  way  should  be  in 
accordance  with  what  might  appear  to  lie  the  equitable  disposal 
of  this  case,  if  the  Act  was  silent,  the  court  must  adhere  to  th© 
Act  as  tlie  court  of  first  instance  points  out.  But  at  the-  same 
time,  qui  liceret  in  literd  hoeret  m  cortice^  and  the  words  must  receive 
their  full  meaning  with  reference  to  the  context  in  which  they  are 
found  The  construction  of  the  analogous  English  statute  by  the- 
English  Courts  is  not  altogether  a  complete  guide,  and  parallels  of 
this  kind  are  to  be  used  with  great  caution.  But  it  is.  to  be- 
observed  that  the  statute  1 1  Geo.  IV  and  1  Will.  IV,  cap.  68,  (the- 
Carriers'  Act)  and  17  and  18  Vic.  C.  31,  are  in  pari  materid  with 
the  Indian  Act,  and  in  construing  the  provisions  of  the  above  quoted 
Section  X,  it  will  be  as  well  to  refer  to  the  English  Law  with  all 
proper  reservations.  The  eighth  Section  of  the  English  Act  provides^ 
that  notwithstanding  anything  in  the  Act  the  carrier  shall  not  be- 
exempt  from  liability  for  loss  or  damage  caused  by  th&  felonious. 
or  tortious  acts  of  his  agents ;  and  there  is  no  coiTesponding  pro- 
vision in  the  Indian  Act. 

Yet  here  there  has  been  a  tortious  act,  for  the-  complete- 
silence  as  to  what  has  become  of  the  goods  on  the  part  of  the- 
Company'a  servants,  the  absence  of  an  attempt  to  shew  where  and 
under  what  circumstances  the  parcels  of  shawls  were  lost  sight  of, 
leaves  the  only  possible  inference  that  negligence,  which  in  itself 
is  a  tort,  at  the  least,  was  the  occasion  of  this  loss.  The  2nd 
Section  of  the  English  Act  permits  carriers  in  anticipation  of  re- 
ceiving parcels  of  value,  to  affix  a  notice  in  legible  characters  to. 
some  conspicuous  part  of  their  booking  office,  stating  the  increased 
rate  of  carriage  as  compensatioa  for  taking  the  increased  risk  of 
valuable  articles.     And  bv  the  third  Section,  if  the   notice  is  not 
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duly  affixed,  or  the  carrier  refuses  to  give  a  receipt  when  required, 
he  is  deprived  of  the  protection  of  the  act. 

In  the  Indian  Act  no  notice  is  required  to  be  affixed,  and  no 
express  provision  is  made  requiring  measures  to  be  taken  to  bring 
the  necessity  of  dech\ring  the  value  of  the  articles  comprised  in 
the  Section  home  to  the  knowledge  of  the  consignor.  The  pic- 
ture of  hardship  drawn  by  the  Commissioner  may  then  in  some 
conceivable  cases  be  the  result  of  the  Act.  But  in  using  the 
words  *•  loss  or  danuige"  the  English  Act  employs  language  with 
exactly  the  same  meaning  as  Section  10 — and  in  Hinton  versus 
Dibbin  this  precise  question  arose,  whereupon  it  was  determined 
by  the  Court  of  Queen's  Bench  that  a  carrier  protected  by  the 
statute  is  not  liable  for  damage  caused  by  his  gross  negligence 
(  2.  Queen's  Bench,  p.  b'46.  } 

Here  then,  by  omitting  to  provide  for  the  liability  of  the 
Kailway  Company  when  the  loss  shall  arise  by  the  tortious  act  of 
their  servants,  the  Indian  Act  is  less  favorable  to  customers  (al- 
though the  majority  of  them  as  pereons  speaking  a  different 
language  deserve  more  consideration)  than  the  English  Act  ;  and 
even  gross  misconduct  on  the  part  of  a  Railway  servant  cannot 
without  doing  violence  to  the  langaiage  of  the  Indian  Act  be  held 
to  restore  the  liability  of  the  Company.  It  cannot  be  so  held 
without  importing  a  provision  similar  to  the  closing  one  in  Section 
11  into  Section  10  where  it  is  not  found.  And  if  the  two  sections 
are  read  together  it  is  ai^P^i^^^nt  that  the  intention  was  to  a}>ply 
this  provision  only  whei^  tlie  property  was  not  of  the  nature 
specified.  The  latter  kind  of  property  is  rendered  insurable  by 
payment  of  the  increased  rate  for  safe  conveyance  against  the 
lower  as  well  as  the  higher  degrees  of  carelesness.  If  then  the 
case  rested  here,  the  judgment  of  the  Commissionei'  could  not 
stand.-     Another  point  remains. 

Although  by  the  Indian  Act  no  notice  is  required  to  be  affix- 
ed, and  no  express  provision  is  made  requiring  measures  to  be 
taken  to  bring  the  necessity  of  declai-ing  the  value  of  the  goods 
to  the  knowledge  of  the  customer  if  he  wishes  to  avoid  risk,  yet 
there  must  be  some  sort  of  limit  to  the  iri-egidarities  and  mis- 
conduct of  the  Railway  Officijxls  in  conducting  business  at  the 
Booking  Office. 

It  cannot  be  that  by  the  very  omission  to  provide  due  faci- 
lities for  the  piitting  customta-s  on  their  guard,  the  Railway  Com- 
pany can  effect  their  own  subsequent  absolution  foi*  acts  of  gross 
neglect  or  wilful  fraud  (to  which  indeed  a  door  may  have  beeiL 
thus  opened)  on  the  paii;  of  their  own  servants  who  must  have 
soon  learned  the  consequences  of  non-payment  of  the  increased 
charge  under  Section  10.. 

Anytliing  in  my  opinicm  of  the  nature  of  a  voluntary  or  in- 
voluntaiy  causing-  the  customer  to  omit  to  pay  the  increased 
charge,  would  place  the  tninsaction  out&ide  the  contemplation  oi 
the  Railway  Act  altogether.  The  provisions  of  Section  10  are 
wanting  in  details,  for,  framed  evidently  with  an  eye  to  the  English 
Carriei-s'  Act,  one  or  two  Sections  put  for\yard  the  whole  gist  of 
that  Act  which  consists  of  many.  The  burden  is  all  thrown  by 
the    Indian   Act  upon  the  customer  to  declare  (eveii  when  in  suoh 
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a  country  as  this  it  is  unreasonable  to  suppose  that  he  must  know 
that  he  ought  to  declare)  both  the  value  and  nature,  and  to 
tender  the  increased  charge. 

This  Section  must  be  construed  to  imply  the  demand  of  an 
increased  charge,  and  at  a  certain  stage  the  burden  ought  to  be 
shifted  on  to  the  Company's  servants  to  conduct  the  transaction, 
as  the  Commissioner  pointed  out. 

Accordingly,  with  regard  to  this  and  also  with  reference  to 
the  words  of  Section  10  which  declare  that  a  specially  authorized 
person  shall  be  the  receiver  of  the  increased  rate,  it  seems  to 
me  that  it  may  rightly  be  held  a  necessary  part  of  the  de- 
fence in  a  case  like  this,  for  the  Company  to  show  that  they  had 
on  the  spot  a  specially  authorized  agent  instructed  in  this  respect 
and  ready  and  willing   to   receive    the    enhanced  rate  if  tendered. 

On  this  point  no  aid  is  afforded  by  the  decisions  upon  the 
English  Carriers'  Act.  It  is  true  that  in  a  case  under  that  Act  in 
which  it  appeared  that  the  carrier's  agent  had  a  general  impres- 
sion as  to  the  value  of  the  goods,  and  did  not  require  any  express 
declaration,  Lord  Denman  held  that  the  plaintiff  was  bound  to 
have  made  it :  (  Poivelt  on  Carriei^s^  page  118,  2nd  Edition.)  Yet 
this  decision,  although  given  in  reference  to  similar  words,  has 
reference  to  an  Act  in  which  requirements  as  to  notice  and  other 
details,  place  the  carrier  on  a  footing  somewhat  different  to  that 
on  which  the  Railway  Company    stands   under   the    Railway  Act. 

The  question  then  is  whether  in  the  absence  of  any  allegation 
as  to  the  want  of  authority  in  the  Booking  Clerk  this  point  can 
be  taken  by  the  Court  in  favor  of  the  plaintiff.  I  think  not.  On 
the  whole  it  seems  to  me  that  the  declaration  of  value  by  the  cus- 
tomer is  intended  to  precede  the  reception  of  the  increased 
charge  by  the  authorized  Railway  servant,  imd  that  failing  any 
declaration  of  value  of  the  customer  and  allegation  of  absence 
or  reasonable  doubt  of  the  jDresence  of  the  authorized  agent  in  the 
Booking  Clerk,  it  ought  to  be  presumed  that  the  declaration 
would  have  been  duly  received. 

With  some  doubt  tlien,  I  conclude  that  this  appeal  must  be 
admitted.  The  case  is  one  of  such  hardship  that  I  have  some 
doubts  whether  the  decision  is  according  to  the  law  laid  down  in  the 
Act,  but  the  words  of  the  Act  speak  for  themselves  and  must  not 
be  set  aside  by  this  Court.  I  am  of  opinion  that  no  costs  should 
be  allowed  to  the  Railway  Company. 

Lindsay,  J. — The  main  points  urged  infavor  of  the  plaintiff  are, 
that  he  substantially  complied  with  the  provisions  of  the  law  when 
he  declared  the  nature  of  the  goods,  and  that  he  was  led  to  believe 
in  having  to  pay  the  higher  and  special  rates  for  shawls  that  he 
was  insured  against  loss  by  the  Company,  that  in  point  of  fact  the 
goods  were  stolen,  and  that  Section  X  of  the  Railway  Act  does, 
not  protect  the  Company  under  such  circumstances. 

The  law  is  clear.  The  consignor  must  declare  the  value  as 
well  as  the  nature  of  the  goods  delivered  to  the  Railway  Company 
if  he  intends  to  be  insured  against  loss  by  the  Company.  If  the 
allega,tion  that  the  plaintiff  was  led  to  believe  that  he  was  pror 
tooted  froui  los^s  by  the  action  of  the  Company's  servant  charged 
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with  the  duty  of  taking  delivery  of  goods  be  true,  I  think  equity 
would  step  in  and  give  the  plaintitt"  relief,  but  I  find  no  evidence 
OQ  this  poi!it.  There  is  no  valid  reason  for  thinking  the  plaintiff 
was  deceived  either  intentionally  or  otherwise.  As  to  the  allega- 
tion of  theft.  On  this  point  there  is  no  evidence.  We  have  no 
valid  reason  for  thinking  the  shawls  have  been  stolen  by  the  Com- 
pany's servants.  I  think  the  word  loss  in  Section  X  of  the  Act 
must  be  construed  in  the  manner  laid  down  in  Addison  on  TortSy 
page  4^8,  to  the  effect  that  loss  means  loss  of  things  by  the  carrier 
or  his  servants  in  the  caiTiage  of  them,  either  by  losing  them 
from  their  vehicles  or  mislaying  them,  so  that  it  was  impossible  to 
find  them  when  they  ought  to  have  been  delivered,  and  not  the 
loss  that  may  accrue  to  the  owner  or  consignor  by  reason  of  non- 
delivery in  due  time,  or  by  reason  of  great  delay  in  delivery  of  the 
goods.     Also  see  Powell  on  Carriers,  page  103. 

If  the  guard  of  the  Railway  Company  steal  goods  entrusted 
to  his  charge  and  appropriate  them  to  his  own  use,  it  cannot 
reasonably  be  said  the  goods  are  lost  in  the  sense  of  not  knowing 
where  they  are.  It  was  contended  for  the  Company  that  if  the 
guard  had  misappropriated  the  shawls  to  his  own  use,  and  retained 
the  bales  in  his  own  possession,  the  Company  would  nevei'thless 
not  be  liable.  I  am  unable  to  take  that  view ;  but  if  it  be  coiTect, 
the  sooner  the  law  is  changed  the  better. 

It  is  true  that  ii  the  Carriers'  Act,  I  Will.  4,  C.  68,  the  term 
loss  appears  to  include  a  felonious  taking  by  the  sei*vant  of  the 
carrier,  but  then  Section  VIII  of  the  Act  protects  the  consignor, 
and  makes  the  carrier  answerable  for  the  felonious  act  of  his  ser- 
vant. If  the  man  who  di-afted  Section  X  of  the  Railway  Act 
contemplated  protecting  the  Company  from  all  responsibility 
for  the  felonious  act  of  its  servant,  he  did  not  act  in  my  opinion 
in  good  faith  towards  the  public,  and  it  must  have  been  by  an 
oversight  on  the  part  of  the  Legislature  that  such  a  law  was  pas- 
sed so  opposed  to  the  fair  and  just  provisions  of  the  English  Act. 
I  would  rather  think,  and  I  do  think,  the  framer  of  the  Act  used 
the  -word  "  loss "  as  used  in  ordinary  parlance  and  not  in  the 
peculiar  sense  which  the  English  Act  appears  to  give  it. 

It  is  my  opinion  that  Section  X  of  the  Railway  Act,  XVIII  of 
1854,  does  not  protect  the  Company  from  liability  to  answer  for  the 
felonious  act  of  its  servant.  I  agree  w^ith  Mr.  Justice  Boulnois 
that  the  appeal  must  be  decreed  and  the  judgment  of  the  first  Coiirt 
upheld. 

Melvill,  J. — The  Plaintiff  did  not  comply  literally  or  sub- 
stantially with  the  terms  of  Section  10  of  Act  XVIII  of  1854,  and 
there  was  nothing  done  by  the  Officers  of  the  Railway  Company 
to  deprive  the  Company  of  the  protection  afforded  by  this  Section. 
I  therefore  concur  in  affirming  this  appeal.  I  am  also  of  opinion 
that,  as  the  officers  of  the  Company  did  not  inform  the  plaintiff  that 
he  should  pay  the  insurance  rate  if  he  desired  the  shawls  to  be 
conveyed  at  the  Company's  risk,  the  Company  should  not  be 
allowed  the  costs  of  this  appeal.  The  Law  does  not,  it  is  true,  re- 
quire the  Company  to  make  any  such  communication  to  the  con- 
signors of  articles  of  the  kinds  mentioned  in  Section  10,  but  it  is 
equitably  incumbent  on  it  to  do  so. 
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Uo.  30. 

JIWAN  AND  OTHERS,— (Defendants),   APPELLANTS,       ^ 

Verstis  V  Appellate  iiii>t» 

LANGAR,— (Plaintiff),— RESPONDENT.  j 

(BOULNOIS    AND    LiNDSAY,     JJ.) 

Shamilat. — Rights  of  occupancy. — Unless  there  is  special  proAasion  in 
the  T^a;^&-M^wr2  conferring  such  rights,  rights  of  occupancy  cannot  be  ac- 
quired in  the  Shamilat  or  common  land. 

Davi  ditta  v.  AUayar  (6  Fanjab  Hecordy  No.  2,  Revenue  Judgments) 
dissented  from. 

Akbur  V.  Futteh  Shah  C2  Panjab  Record,  No.  8,  Civil  Judgments)  and 
Karum  heg  v,  Gawhur  (6  Panjab  Record,  No.  33,  Civil  Judgments^  affirmed. 

Appeal  from  Deputy    Commissioner ^  Firozp%ir, 
Rupnath  Banerjee  for  Appellant. 
Boyle  for  Respondent. 

Lindsay,  J. — The  land  in  suit  is  situated  in  the  village  of  22nd  May  1872, 
Wirkan  Wala  and  it  is  part  of  Shamilat  land  or  land  common  to 
the  village  proprietors.  The  plaintiff  claims  rights  of  occupancy 
therein.  He  is  a  tenant  with  rights  of  occupancy  in  land  adjoining 
or  near  to  the  land  in  suit.  The  question  we  have  to  decide  is,  whether 
such  tenant  can  acquire  rights  of  occupancy  in  such  common  land. 
Such  tenant  has  the  right  under  the  terms  of  the  settlement  record  to 
cultivate  common  waste  land  within  a  certain  distance  of  his  original 
holding  in  proportion  to  the  area  of  that  holding.  In  1854  there 
was  a  dispute  regarding  the  rate  of  rent  to  be  paid  to  the  pro- 
prietors for  land  so  brought  under  cultivation.  The  Revenue 
Court  ruled  that  the  rate  payable  would  be  that  payable  by  the 
tenants  for  their  old  holdings,  ^.  e.  the  rate  of  revenue  payable  by 
proprietors,  or  in  other  words  the  rate  at  which  the  Government 
revenue  was  assessed  upon  cultivated  land. 

In  1858  the  common  land  was  divided  between  all  the  pro- 
prietors but  the  possession  of  tenants  was  not  disturbed,  and  they 
do  not  appear  to  have  made  any  objection  to  the  partition.  I  am 
of  opinion  that  the  plaintiff  has  no  legal  title  to  claim  the  rights 
he  asks  for.  The  fact  that  the  settlement  record  permitted  an 
hereditary  tenant  to  cultivate  common  land,  does  not  necessarily 
give  such  cultivator  rights  of  occupancy  therein,  and  I  do  not 
consider  that  I  am  authorized  to  presume  that  rights  of  occupancy 
accrued  directly  such  land  was  occupied  for  the  pui*pose  of  cul- 
tivation by  a  tenant  with  rights  of  occupancy  in  adjoining  land. 

The  Panjab  Tenancy  Act,  as  it  now  stands,  is  very  clear. 
Section  9,  Chapter  11,  which  declares  what  tenants  are  to  be  con- 
sidered tenants  with  rights  of  occupancy,  expressly  lays  down  the 
rule  that  no  tenant  shall  acquire  a  right  of  occupancy  by  mere 
lapse  of  time,  and  no  right  of  occupancy  in  the  common  land  of 
the  village  community  shall  be  acquired  under  this  chapter. 

In  the  bill  as  amended  by  the  Murree  Committee,  which  how- 
ever was  not  passed,  there  was  a  clause  in  part  11  on  rights  of 
occupancy  as  follows  :   "(b)  proprietors  cultivating  the  land  of  other 
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pn)prietors  iu  the  same  village,  shall  not  ficquire  rights  of  occu- 
pancy therein."  Sucli  proprietor  is  nothing  but  a  tenant  in  his 
relation  to  the  other  pi-opiietor  whose  land  he  cultivates,  and  as 
he  could  not  acquire  riglits  of  occupancy,  it  stands  to  reason  that 
the  Legislature  could  never  have  intended  that  other  tenants 
shoiild  have  an  advantage  not  accorded  to  the  village  proprietor. 
The  Legislature  probably  considered  that  a  clause  in  general  terms 
regarding  all  tenants,  whether  proprietors  or  otherwise,  would  be 
more  appropriate  and  leave  less  room  for  difterence  of  opinion, 
and  so  the  section  of  the  bill,  as  amended  by  the  Committee,  was 
altered  to  its  present  form. 

I  have  read  the*  Judgment  of  the  Financial  Commissioner  ou 
this  question.  1  am  nnable  to  agree  with  him,  and  whatever  may 
have  been  the  intention  of  the  Committee  or  the  Legislature  before 
the  passing  of  the  Panjab  Tenancy  Act,  still  tlie  Act,  as  it  stands, 
precludes,  in  my  opinion,  any  tenant  from  acqniring  rights  of  occu- 
pancy in  the  common  land  of  a  village  community. 

This  view  was  taken  by  this  Court  in  the  case  off  Karam  Beg 
V.  Gowhar  and  others.  And  in  the  casej  Akbnr  and  others  v. 
Fntteh  Shah  and  Burkut  Ali,  this  Court  held  that  by  the  general 
system  of  property  established  in  the  Panjab,  an  heriditary  culti- 
vator is  not  entitled  to  share  in  the  common  land  of  the  village 
community,  nnless  there  be  a  clause  in  the  Wajib-id-urz  giving 
him  the  right  to  share.  The  Financial  Commissioner  went  some- 
what further. 

He  writes  in  his  No.  4938,  dated  28th  November  1865  to  the 
Commissioner,  "  it  is  not  desirable  to  give  tenants  a  share  in  the 
"  Shamilat  land  of  a  village  except  with  the  consent  of  the  members 
"  of  the  proprietary  body,  even  though  at  the  time  of  settlement 
*'  a  clanse  may  have  been  entered  in  the  administration  paper  record- 
"  ing  that  tenants  were  entitled  to  a  share  of  the  Shamilat  land." 

It  seems  to  me  that  if  a  tenant  with  rights  of  occupancy  can 
share  in  the  Shamilat  or  common  land  only  under  a  special  pro- 
vision in  the  Wajih-ul-iu^z,  and  that  even  if  there  be  such 
provision  it  is  inexpedient  to  allow  him  so  to  do,  such  tenant 
should  not  be  presumed  to  have  rights  of  occupancy  in  the  common 
land  unless  there  be  a  special  provision  to  that  effect  in  the  Wajih- 
ul-urz. 

I  would  decree  this  appeal  with  costs. 

BouLNOis,  J. — I  concur  with  Mr.  Justice  Lindsay  in  this 
case.  If  the  Wajih-ul-urz  or  any  settlement  record  falling  under 
Section  2  of  the  Panjab  Tenancy  Act  gave  a  right  of  occupancy  in 
the  Shamilat  land  to  hereditary  cultivators,  such  evidence  of  an 
admitted  usage,  or  a  recorded  agreement,  might  confer,  in  my  opi- 
nion, hereditary  rights  in  the  cultivation.  But  here  the  Wajib-ul- 
urz  does  not  go  to  that  extent,  and  it  is  a  question,  whether  when 
the  division  of  the  Shamilat  land  took  place,  this  provision  became 
any  longer  applicable.  At  all  events  it  is  not  evidence  of  an  ad- 
mitted village  usage  that  the  Shamilat  should  in  pei-petuity  be  culti- 

*  No.  2,  Panjab  Record  for  1871,  Revenue  .Judgments. 
+  No.  33,  Panjab  Record  for  1871,  Civil  Judgments. 
X  No.    8,  Panjab  Record  for  1867,  Civil  Judgments, 
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rated  in  this  way.  It  is  not  evidence  of  a  usage,  that  upon  a  di- 
vision of  the  Shainilat  taking  place,  the  cultivator,  being  till  then 
possessed  of  hereditary  cultivating  rights  in  land  of  which  he  was 
tenant  to  the  village,  should  become  possessed  of  hereditary  culti- 
vating rights  in  land  as  tenant  to  the  particular  Biswadar  who 
obtained  the  allotment  at  the  division,  nor  is  it  evidence  of  a  cus- 
tom or  agreement  that  he  should  become  a  perpetual  occupant  of 
it  on  terms  of  paying  only  the  Government  Revenue,  as  I  under- 
stand the  matter. 

The  entry  in  the  settlement  record  does  not  appear  to-  me  to. 
go  to  this  extent,  and  although  in  a  case  not  falling  under  the 
Panjab  Tenancy  Act,  rights,  such  as  those  claimed,  might  by 
usage  subsist,  and  be  attested  in  the  Wajib-^d-urz  and  receive 
effect,  notwithstanding  Section  IX  of  that  Act,  which  in  such  a 
ease  might  be  inapplicable,  the  present  claim  is  not  supported  by 
a  sufficiently  proven  or  admitted  usage,  or  recorded  agreement, 
giving  hereditary  cultivators  in  this  village,  a  right  to  an  attested 
share  in  the  Shmnilat,  for  hereditary  cultivation  by  them.  I  there- 
fore concur  in  Mr.  Justice  Lindsay's  order. 

By  the  Court  :  Boulnois  k  Lindsay,  .J J.— The  appeal  is 
decreed  with  costs,  and  the  order  of  the  Deputy  Conunissioner  ia 
reversed^ 


MALUK  SINGH,— (  Plaintiff ),— DEFENDANT, 


^^'^'S'^s  >Appellatr  Sh>»;. 


NUTHA  SINGH,— (Defendant),  RESPONDENT:  ) 

( BouLNois  <k  Melvill,  JJ=.  ) 

Assignment — **  Puchotra. " — Jurisdiction. — Tlie  assignment  atPuchoira 
cannot  be  enforced  in  a  Court  of  Law. 

Appeal  from  Commissioner,  Amhala.. 

Leighton  for  AppelLiat. 

Judgment. — This   claim  appears  to  us  to  be  governed  by  the      g^^^  j- ^^^  tg^^' 
general  principle    which  the  Court    adopted   in  the    caseof*^Hari 
Singh  V.  Mahan  Singh,  Pa7ijab  Record   for  1870,  Civil  Judgments, 
piige  53, 

The  assignment  oi '■^  Puehotra^^  cannot  be  enforced  in  a  Coiu't 
of  law  and  this  suit  is  brought  on  behalf  of  the  assignee  for  the 
recovery  of  a  specific  amount  of  "  Puchotra  "  not  paid  to  him,  under 
an  assignment  dating  from  July  1854,  when  a  certain  Razinamali 
was  executed  between  the  parties. 

The  present  claim  then  is  not  distinguishable  in  principle- 
fFom  the  one  which  we  think  the  Coiut  correctly  disallowed  in 
th«  case  referred  to. 

Appeal  dismissed  with  co&ts. 
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Uo.  32. 

MYA  SINGH  &  OTHERS,— (Defendants),— APPELLANTS, 

GUNESH  DASS,— (Plaintiff),— RESPONDENT. 
(Lindsay  &  Melvill,  JJ.) 

Partnership  account — Suit  for  contribvtion — Limitation.— 'P\a,mtiS  and 
defendants  borrowed  money  for  carrying  out  a  partnership  contract.  The 
partnership  was  dissolved  in  April  1864,  and  the  lender  of  the  money 
sued  plaintiff,  and  in  June  1865  obtained  a  decree  for  the  sum  lent.  More 
than  6  years  after  the  dissolution  of  the  partnership,  plaintiff  sued  defend- 
ants to  recover  a  portion  of  the  money  paid  under  the  decree,  according 
to  defendants'  partnership  share.  Uekl  that  the  suit  was  for  money  due  on 
a  partnership  account  and  was  therefore  barred  by  limitation. 

Appeal  from  Commissioner,  Raumlpindi. 
Protul  Chunder  Chatterjee  for  Appellants. 
Leighton  for  Respondent. 

^Ist  June  1872.  Jiidgmetit. — The  plaintiff,  Giinesh  Dass,  borrowed  money  from 

certain  bankers  for  the  purpose  of  taking  the  drug  contract  from 
Government  for  the  year  1863-64  in  conjunction  with  the 
defendants.  He  personally  borrowed  the  money,  but  contends 
that  he  and  defendants  in  point  of  fact  borrowed  the  money  for 
the  purpose  of  taking  the  contract,  and  that  they  were  parties  in 
profit  and  loss  in  respect  of  that  contract.  In  1865,  the  banker 
sued  the  plaintiff  for  the  sum  of  money  lent  to  him.  Plaintiff 
wished  to  implead  his  co-partners,  the  present  defendants.  The 
Court  held  that  he  was  alone  responsible  to  the  bankers,  and  that 
he  could  sue  his  co-partners  if  within  limitation  and  if  he  had  a 
cause  of  action. 

The  plaintiff  lodged  his  suit  to  recover  from  the  defendants 
Ife.  3,091,  being  the  share  they  owe  him  of  the  sum  he  had  been 
obliged  to  pay  the  bankers  by  decree  of  Court. 

The  question  for  determination  is,  whether  the  suit  has  been 
lodged  within  the  period  of  limitation  : — Did  the  plaintiff's  cause 
of  action  arise  on  the  date  when  the  bankers  obtained  a  decree  or 
when  the  partnership  was  dissolved,  i.  e.  in  April  1864,  or  a  few 
■weeks  sooner  1 

We  are  of  opinion  that  the  ca"use  of  action  arose  when  the 
partnership  was  dissolved.  The  suit  by  the  bankers  against  the 
plaintiff  does  not  affect  this  case.  The  suit  cannot  be  held  to  be 
a  suit  for  contribution.  It  is  simply  a  suit  to  recover  money  due 
on  a  partnership  account  which  terminated  in  April  1864,  and  six 
years  from  the  date  of  dissolution  of  partnership  is  the  limit  for 
Buch  suit.  V\/"e  observe  that  this  suit  was  originally  thrown  out 
on  the  ground  of  limitation,  but  the  Commissioner  in  March  1871, 
over-ruled  the  plea  and  remanded  the  case  for  trial  on  the  merits. 

The  defendants  it  is  true  did  not  appeal  to  this  Court,  but 
permitted  the  case  to  be  considered  on  its  merits.  We  do  not 
think  the  fact  of  their  not  having  appealed  prevents  the  plea  of 
limitation  being  now  raised.     The  plea  of  limitation    can  be  con- 
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sidered  at  any  stage  of  the  proceedings  of  a  suit.  There  cannot  be 
a  waiver  of  limitation,  for  if  the  plea  of  limitation  be  valid  the 
Court  has  no  jurisdiction. 

In  our  opinion   the   suit  is   barred.     The   appeal  is   decreed 
with  costs. 


I 


lo.    33. 

TEJA  SINGH —(Plaintiff),— APPELLANT,  ^ 

Versus  Vappellati  Sidb, 

SOCKET  SINGH,— (Defendant),— RESPONDENT.  j 
(Lindsay   and   Melvill,    JJ.) 

Jats  of  Mrozpur  District.— Custom — Adoption  of  only  son. — Consent  of 
eodaterals  to  gift  of  undivided  mid  divided  2>''operty. — By  the  custom  of 
the  Gill  section  of  the  Jats  in  the  Mogha  Tahsil  of  the  Firozpur  district 
an  only  son  cannot  be  adopted. 

By  the  custom  of  the  same  Jats  a  gift  of  undivided  ancestral  property 
can  only  be  made  by  a  childless  proprietor  with  the  consent  of  the  colla- 
terals ;   but  a  gift  of  divided  property  requires  no  such  consent. 

Appeal  from  Officiating  Commissioner ^  Lahore. 

Judgment. — The  plaintiff  siied  to  establish  his  right  to  inherit  26th  June  18T2, 
the  property  in  suit.     The  defence  raised  the  following   questions, 
which  not  having  been  considered,  were  refen-ed   by  this  Court  on 
the  31st  January  1871  to  the  Zillah  Court    for    consideration  and 
determination  : — 

1st.  Is  there  any  custom  amongst  the  Gill  section  of  the 
Jats  in  the  Mogha  Tahsil  of  the  Firozpur  district  which  validates 
the  adoption  of  an  only  son. 

2ndly.  Is  there  any  custom  that  bai*s  the  possession  by  a 
donee  of  the  separate  and  exclusive  property  of  a  donor  (the  pro- 
prietor of  such  property). 

3rdly.  Is  there  any  custom  that  sanctions  the  possession  by 
the  donee  of  the  undivided  share  of  such  donor. 

The  first  court  found  that  the  plaintiff  was  entitled  to  in- 
herit the  land  he  claims  to  hold,  on  the  following  grounds  : 

Ist.     That  an  only  son  could  not  by  custom  be  adopted. 

2ndly.  That  a  gift  of  ancestral  property,  whether  divided 
or  undivided,  can  only  be  made  with  the  consent  of  the  collaterals. 

This  judgment  was  upheld  by  the  Zillah  Appellate  Courts 
with  the  exception  of  that  portion  of  it  that  referred  to  the  gift  of 
divided  property.  Those  Courts  found  that  there  was  no  proof  of 
any  custom  that  prevented  a  childless  proprietor  making  over  in 
gift  his  exclusive  property  to  whomsoever  he  pleased. 

The  plaintiff  appeals  against  this  judgment. 

We  have  examined  the  evidence,  and  we  find  that  so  far  from 
there  being  a  custom  that  prevents  such  gifts,  the  evidence  goes 
to  show  that  such  gifts  are  customary,  and  instances    are  cited. 

We  dismiss  this  appeal  with  costs. 


s 
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50.    34. 


I 


PATHAN  AND  OTHERS —(Defendants),— APPELLANTS, 

Versus  VAppEtLAxJ  Sidb. 

SHEIKH  AHMED,— (Plaintiff),— RESPONDENT.  ) 

(  BOULNOIS    AND    MeLVILL,    JJ.) 

Minority, — Adverse  possession— Limitation. — "  Dakhil  Kharij^ — In 
1867,  plaintiff,  then  15  years  of  age,  was  sued  by  C,  the  father  of  defen- 
dant, for  Rs.  25  on  account  of  revenue  due  on  the  plaintiff's  moiety  of  a 
well,  the  defendant's  father  being  proprietor  of  the  other  moiety.  Plain- 
tiff, being  unable  to  pay,  stated  before  the  Peshkar  of  the  Tahsil  that  he 
had  surrendered  his  share  in  the  well  to  C. ,  who  gave  in  a  razinamah  to 
the  effect  that  he  had  abandoned  his  claim  for  Rs.  25  in  consideration  of 
plaintiff's  giving  him  his  share  in  the  well  and  lands.  This  agreement  was 
ratified  by  the  Deputy  Commissioner  on  the  26th  August,  1857  ;  and, 
plaintiff  consenting,  0.  took  possession  of  the  entire  well  and  lands,  dakhil 
kharij  however  not  being  effected  or  applied  for.  In  1871,  plaintiff  sued 
for  the  half-share  of  which  he  was  still  recorded  prorpietor. 

Held  that  the  possession  of  C.  ( and  through  him,  of  the  defendant ) 
of  plaintiff's  half-share  had  being  a,d verse  since  1857,  and  that  consequently 
plaintiffs  suit  was  barred  by  limitation. 

Per  Melvill,  3 .— Dakhil-kharij  is  merely  an  administrative  act, — • 
a  record  of  an  accomplished  fact ;  and  its  performance  or  omission  neither 
creates  nor  destroys  a  right. 

Appeal  froiYL  Ofidating  Deputy  Commissioner ^  Shahpur. 

Cunningham  for  Appellants. 

Melvili  J. — The  Plaintiff,  proprietor  of  half  the  Roshanwalla  SOtk  May  1872. 
well  and  lands  attached  thereto,  was  fifteen  years  of  age  in  July 
1857,  when  uo  was  sued  by  Chiragh  and  Chougutta,  who  were 
the  fathers  of  the  present  defendants  and  were  proprietors  of  the 
other  half  of  the  well,  for  rupees  25  on  account  of  revenue  due 
on  the  plaintiff's  moiety  of  the  well. 

The  plaintiff,  being  unable  to  pay,  stated  before  the  Peshkar 
of  the  Bherah  Taht'il  that  he  had  surrendered  his  share  in  the 
well  to  Chiragh  and  Chougutta,  who,  on  their  part,  assented  to 
the  statement  and  gave  in  a  razinamah  to  the  effect  that  they 
had  abandoned  their  claim  on  the  plaintiff  for  the  money,  in  con- 
sideration of  his  having  given  them  his  share  in  the  well  and 
lands. 

The  contract  thus  made  by  the  plaintiff  was  not  per  se  void,  but 
it  was  voidable  at  the  suit  of  the  plaintiff.  He  did  not,  however, 
institute  any  suit  to  set  aside  the  contract  on  the  ground  of 
minority. 

I  think  there  can  be  no  doubt  that  the  possession  of  the 
defendants  became  adverse  to  the  plaintiff  on  the  date  when  the 
above  agreement  was  ratified  by  the  Deputy  Commissioner  of  the 
Shahpur  District,  viz:  the  26th  August  1857.  For  although  the 
defendants  took  possession  as  proprietors  of  plaintiff's  half  of  the 
well  with  the  permission  of  the  plaintiff,  yet  the  agreement  made 


76  CIVIL  JUDGMENTS.  I  Recobd 

entirely  excluded  the  plaintiff  from  all  future  interest  in  the  pro- 
perty. It  was  of  the  essence  of  the  agreement  that  the  defendants 
should  thenceforth  be  the  sole  owners  of  the  half  of  the  well  that 
had  heretofore  belonged  to  the  plaintitf. 

This  being  so,  the  plaintiff  had  twelve  y^ars,  under  clause  12, 
Section  1,  Act  XIV  of  1859,  w^ithin  which  to  bring  his  suit  for 
this  property.  The  12  yeai-s  expired  before  the  suit  was  instituted, 
und  therefore  I  consider  that  it  is  barred, 

I  do  not  think  that  it  can  be  held  that  the  plaintiff's  cause 
of  action  only  arose  when  he  became  of  age.  The  adverse  posses- 
sion of  the  defendants  seems  to  me  to  have  begun  in  1857. 
"Unquestionably  the  plaintiff  hhnself  must  at  that  time  have  coii- 
sidered  that  he  had  lost  his  proprietary  right,  and  there  is  no  rea- 
son to  suppose  that  the  defendants  held  a  different  view.  The 
omission  of  the  defendants  to  obtain  dahhil-kharij  was  moat  pro- 
bably owing  to  ignorance  or  carelessness.  It  is  not  likely  that 
when  the  Deputy  Commissioner  had  passed  an  order  confirming 
the  razinamah  the  defendants  should  have  had  any  hesitation  in 
applying  for  dalvhil-kharij  on  the  ground  that  the  transaction  was 
of  doubtful  validity.  Dakhil-l-harij  is  merely  an  administrative 
act,  a  record  of  an  accomplished  fact ;  and  its  performance  or 
omission  neither  creates  nor  destroys  a  right.  The  plaintifTs 
right  to  set  aside  the  transfer  began,  to  take  the  time  most  faVor- 
uble  to  the  plaintiff,  on  the  very  day  that  it  was  ratified  by  the 
Deputy  Commissioner,  and  the  only  plea  on  w^hich  he  could  get  a 
decree  to  set  it  aside  was  the  plea  of  minority.  Assuredly  the 
period -of  limitation  runs  from  1857  and  from  no  later  year. 

I  am  of  opinion  that  the  appeal  must  be  decreed,  and  the 
plaintiff's  claim  dismissed  with  costs  in  all  Courts. 

BouLNOis,  J. — The  plaintiff's  father  died  before  the  British 
occupation,  in  the  time  of  Rajah  Golab  Singh,  about  the  sumhut 
1903,  corresponding  to  the  year  1845  or  1846. 

He  and  his  forefathers  had  been  entitled  to  a  half  share  in 
land  known  as  the  Roshanwalla  well,  wnth  rather  more  than  fifty- 
six  Bigahs  attached,  in  the  village  of  Chavarian ;  and  this 
interest  devolved  upon  the  plaintiff.  The  father  left  a  widow  who 
re-married  after  his  death,  with  one  Pir  Bakhsh,  with  whom  she  left 
the  village,  taking  the  plaintiff  with  her. 

The  plaintiff  w^as  recorded  jDroprietor  of  his  ancestral  share  at 
the  settlement  in  1857,  and  the  defendants'  fathers,  Chiragh  and 
Chougutta,  were  in  possession  of  the  other  half ;  but  the  plaintiff 
never  took  any  kind  of  possession  of  the  land  to  which  ho  was  en- 
titled ;  nor  did  any  one,  apparently,  on  his  account.  The  plain- 
tiff's was,  however,  assessed  to  some  dues  on  account  of  Govern- 
ment revenue,  in  so  much  that  in  s^imbut  1914  (  1856-57  )  he  bo- 
came  liable  to  pay  Rs.  25.  This  seems  to  have  been  his  share  in 
some  loss  or  deficiency  incurred  by  the  proprietary  body,  and  it 
resulted  in  a  Summary  suit  against  the  plaintiff  when  he  was  15 
years  old.  The  precise  circnmstances  under  Avhich  this  liability 
accrued  ai-e  not  clear,  and  from  the  record  of  a  mortgage  case  it 
appears  that  one  Gholam  Russul,  a  relation  of  the  plaintiff's,  con- 
ducted some  of  his  cases  or  affairs  connected  with  his  property. 
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This  claim  being  made,  the  minor  then,  in- presence  of  one 
Urjim  Singh,  a  Peshkar,  executed  a  razinamah  giving  up  his  right  in 
the  well,  in  lieu  of  the  Rs.  25.  But  no  mutation  of  names 
(daJ:hil-hharij)  was  effected  and  the  plaintiiT still  stands  recorded 
proprietor,  a  matter  which  can  hardly  have  been  a  mere  over-sight 
though  it  may  have  been  so.  The  plaintiff  thenceforward  had 
nothing  to  do  with  the  land,  but  some  time  before  this  suit  was 
brought  in  1871,  some  lumberdars  in  the  village  offered  his  step- 
father, Pir  Bakhsh,  Rs.  300  for  his  interest,  or  said  that  they 
would  give  that  amount,  for  the  share  to  which  the  plaintiff  had 
been  entitled  in  Roshanwalla.  The  defendants,  or  the  defen- 
dants' fathers,  immediately  after  the  transaction  in  1915,  took  pos- 
session of  the  plaintiff's  share  (  which  seems  to  have  been  till  then 
uncultivated )  and  the  defendants  now  deny  that  the  plaintiff  has 
any  right,  having  surrendered  it  to  their  fathers  in  that  year. 

The  claim  now  made  by  the  plaintiff  for  his  ancestral  share- 
of  one  half  the  Roshanwalla  well  was  in  the  first  instance  dis- 
missed by  Mohamed  AUadad  Khan,  Extra  Assistant  Commissioner,. 
on  31st  May  1871^  on  the  ground  that  the  plaintiff,  although  he 
was  a  minor  when  he  executed  the  razinamah  in  1857,  could  fully 
comprehend  the  nature  of  that  act.  The  Extra  Assistant  Com- 
missioner found  as  a  fact  that  he  was^  at  the  time  of  suing  29 
years  of  age,  and  held  that  the  plaintiff  not  having  sued  within  3 
years  of  coming  of  age,  or  within  12  yeai*s  from  the  year  1857,  is 
barred  by  the  law  of  limitation. 

On  appeal  the  Deputy  Commissioner  remanded  the  suit,, 
with  reference  to  the  fact  that  the  raziyiamah  was  not  executed 
before  a  judicial  officer,  and  that  further  inquiry  might  be  made- 
as  to  the  offer  of  Rs.  300,  which,  he  seems  to  have  supposed,  waa 
alleged  to  have  been  made  by  the  defendants.  On  this  remand 
Munshi  Kanhia  Lall,  Tahsildar  of  Shahpur,  gave  judgment. 

He  decreed  for  the  plaintiff  on  the  following,  gi'ounds.  He^ 
held  that  the  plaintiff  in  1857  was  incompetent  to  execute  a  sale- 
of  his  ancestral  rights,  or  to  do  any  other  act  affecting  them.  Point- 
ing out  that  mutation  of  names  had  not  followed,  he  held  that  this 
was  a  sign  that  the  defendants  knew  of  the  invalidity  of  the  pro- 
ceedings ;  and  he  thence,  and  from  the  other  circumstances,  argued 
that  the  plaintiff  must  have  been  unduly  influenced  to  make  the 
release.  He  further  held  that  under  these  circumstances  tho 
plaintiff  was  not  bo\md  to  sue  within  3  years  of  his  coming  of  age, 
and  accordingly  decreed  iw  his  favor.  The  Deputy  Commissioner 
in  appeal  supported  this  decree.  In  special  appeal  the  defendant* 
urge  that  it  appears  from  the  plaintiffs  case  that  he  has  been  out 
of  possession  for  a  period  exceeding  12  years,  and  that  the  plaintiff 
being  at  the  time  when  this  suit  was  filed  at  least  29  years  of  age, 

^^      can  claim  no  exemption  on  account  of  his  minority. 

^B^  There  is  no  doubt  about  the  fact  that  the  plaintiff  must  be  at 

^^m   leaet  28  years  of  age,  and  with  a  view  to  determine  whether  or  not 

^H-    he  is  baiTed  by  time,  it   is   necessary  to  determine  how   long   the- 

^^»    defendants  have  been  in  adverse  possession. 

^^B  If  that  possession  has  bee-n  adverse  for  more  than  12,  years? 

^^B    the  claim  appears  plainly  to  be  barred     In  the  first  place,  however,. 

^Hi    it  is  aecessarj^  to  advept  to  the  fact  that  no  adverse  possession  was. 
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taken  by  the  defendants  witil  1857,  if  itVaa  taken  then,  and  that 
xnider  ordinary  circumstances  the  plaintiff  would  not  have  taken 
possession  of  his  own  holding  until  he  had  attained  the  age  of  1 8  ; 
since  which  point  of  time  only  ten  years  must  be  taken  to  have 
elapsed  before  this  action  was  brought.  The  questions  then,  upon 
which  this  case  turns,  appear  to  be  these  :  Did  the  possession 
taken  by  the  defendants,  or  their  fathers,  in  1857,  in  consequence  of 
the  execution  of  the  razinamah  amount  to  adverse  possession,  and 
does  the  plaintiff's  cause  of  action,  ( with  reference  to  which  the 
law  of  limitation  allows  him  3  years  after  coming  of  age  with- 
in which  to  sue, )  date  from  1857,  or  from  any  subsequent  period? 
On  the  one  hand  it  may  be  urged  that  the  plaintiff,  in  giving  up 
his  rights  in  1857,  knew  perfectly  well  what  he  was  doing,  and  he 
did  so  for  a  certain  consideration,  there  being  no  concealment  of 
his  rights  from  him  on  the  part  of  the  defendants,  or  any  one 
else.  The  defendants  or  those  through  whom  they  claim  then 
took  possession,  being  led  to  believe  that  their  possession  was 
adverse.  Both  parties  regarded  it  as  an  adverse  possession  from 
the  year  1857 ;  and  in  the  year  1861,  ten  years  before  this  suit 
was  brought,  the  plaintiff  came  of  age.  The  three  years  granted 
to  him  in  consideration  of  his  minority,  on  this  view  of  the  case, 
expired  in  1864,  and  the  claim  is  now  barred.  On  the  other 
hand,  all  that  could  possibly  be  urged  is  that  the  proceedings  end- 
ing in  the  razinamah  of  1857,  were  invalid,  and  must  not  be  re- 
garded ;  while  the  possession  taken  by  the  sharers  in  the  Roshan- 
walla  well  of  the  share  of  the  plaintiff,  then  a  minor,  but  recorded 
proprietor,  was  a  possession,  not  adverse,  but  permissive.  That 
possession  did  not  become  adverse  until  the  plaintiff  was  1 8  years 
of  age,  at  which  time  he  for  the  first  time  became  competent  to 
require  possession  to  be  given  him  of  his  land.  His  intention  in 
1857  may  have  been  to  get  rid  of  his  land,  but  it  was  the  intention 
of  an  infant,  incapable  of  furnishing  to  the  defendants  a  valid 
ground  for  their  assumption  that  they  were  in  adverse  possession  ; 
a  view  supported  by  the  defendants'  own  act  in  never  effecting 
mutation  of  names.  Thus,  following  this  argument,  it  would 
appear  that  the  plaintiffs  cause  of  action  dates  from  1860,  when 
he  attained  full  age,  and  that  12  years'  adverse  possession  has  not 
been  held  by  the  defendants. 

This  argument  is,  however,  in  my  opinion  untenable,  and  I 
concur  with  my  learned  colleague  that  the  suit  is  barred.  The 
omission  to  effect  dakhil-kharij  might  afford  some  kind  of  presump- 
tion, in  the  absence  of  other  evidence,  that  possession  was  not 
taken  ;  or  that  the  possession  was  permissive,  and  was  not  adverse ; 
but  in  this  case,  we  have  the  distinctly  adverse  act  of  the  taking 
the  razinamah  by  the  fathers  of  the  defendants  ;  and  there  is  evi- 
dence that  possession  was  taken.  Accordingly  no  resort  can  be 
permitted  to  the  suggestions  to  which  the  leaving  the  plaintiff's 
name  in  the  settlement  record  might  otherwise  give  rise. 

The  incapacity  of  the  infant  is  provided  for  in  that  law  which 
gives  him  three  years  from  coming  of  age  within  which  to  assert 
his  rights ;  and  it  is  clear  that  as  the  defendants  ( or  those 
through  whom  they  claim )  had  entered  upon  the  land  and  taken 
the  profits  of  it,  the  plaintiff",  by  any  guardian  on  his  behalf  (if  he 
had   been  himself  unable  to   assert  his   rights),  might   have  sued 
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Chougutta  and  Chiragh.  For  the  hardship  to  which  an  infant 
might  be  exposed  by  this  sort  of  thing,  the  law  provides  by  allow- 
ing him  three  years  after  coming  of  age,  and  that  period  cannot  be 
extended  by  making  his  coming  of  age  an  ingredient  in  his 
obtaining  a  cause  of  action,  or  right  to  sue. 

For  these  reasons  I  concur  in  the  opinion  that  the  appeal 
must  be  decreed  and  the  plaintiff's  claim  dismissed  with  costs  in 
all  the  Courts. 


Ko.  35. 

CHUNDA  &  OTHERS,-^(Defendants),— APPELLANTS, 

Versus  V  Appellate  Side. 

MIHAN,— (Plaintiff),— RESPONDENT. 

(BouLNOis  &  Melvill,  JJ.) 

Appeal  barred  by  time.  — Time  occupied  in  applying  for  revieto  deducted, 
Plaintifi"  obtained  a  decree  in  the  Court  of  first  instance,  and  on  the  follow- 
ing day  defendant  applied  for  a  review  of  judgment.  The  Court  recorded 
an  order  that  plaintiff  should  be  summoned.  No  date  was  fixed  for  the 
further  hearing  of  the  petition,  which  was  dismissed  nearly  three  months 
after  its  presentation  in  the  absence  of  the  parties  Defendant  then 
appealed  to  the  Lower  Appellate  Court,  but  his  appeal  was  dismissed  as  being 
in  fact  barred  by  time.  Held,  by  the  Chief  Court,  that  the  time  occupied  in 
applying  for  a  review  should  be  deducted,  as  the  original  Court  had  illegally 
omitted  to  give  notice  to  the  defendants  of  a  day  appointed  for  hearing 
bis  application. 


Appeal  from  Deputy  Commissioner ^  Amritsar. 


Judgment— T\iQ  plaintiff  got  a  decree  against  the   defendants      ^^^  Jy^ly  t872, 
in  the   Court  of  the    Tahsildar  of  Amritsar  on  the  23rd  January 
1872.  and  on  the  24th   idem  the  defendants   presented  a  petition 
for  review  of  judgment.     On  the  26th  idem  the   Tahsildar  record- 
ed an  order  that  the  plaintiff  should  be  summoned. 

No  date  was  fixed  for  the  further  hearing  of  the  petition,  and 
on  the  19th  April  an  order  was  passed  dismissing  the  application 
for  review,  the  defendants  not  having  put  in  an  appearance  mean- 
while. 

Then  the  defendants  appealed  to  the  Deputy  Commis- 
sioner, but  the  appeal  was  dismissed  because  it  was  out  of  time. 

We  think  that  the  Deputy  Commissioner  was  bound  to  con- 
sider the  irregularity  of  the  Tahsildar's  proceedings,  and  to  allow 
to  the  defendants  the  time  which  they  lost  in  the  proceedings  con- 
nected with  application  for  review.  It  is  true  that  ordinarily  the 
time  occupied  in  applying  for  a  review  cannot  be  deducted  from  the 
period  allowed  for  preferring  an  appeal,  but  where,  as  in  this  case, 
the  Court  receiving  an  application  for  review,  disregards  one  of 
the  fundamental  principles  of  the  Code  of  Civil  Procedure,  viz : 
that  the  parties  interested  in  a  matter  before  the  Court  shall  have 
due  notice  of  the  times  appointed  for  hearing,  consideration 
should  be  paid  to  the  hardship  sustained  by  an  Appellant,  ow- 
ing to  the  laches  of  the  subordinate  Court, 
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The  order  of  the  Deputy  Commissioner  is  reversed,  and  the 
case  is  remanded  under  Section  351  to  the  Court  of  the  Deputy 
Commissioner  in  order  that  the  appeal  may  be  disposed  of  on  its 
merits.  A  certificate  will  issue  for  the  refund  of  the  stamp  on  this 
appeal.     Other  costs  to  follow  the  result. 


Rbvision    Side. 


ISO.  36. 

JUSSA  SINGH,-~(Plaintiif),— PETITIONER. 
I  NOORA,— (Defendant),— RESPONDENT. 

(BOULNOIS   AND   MeLVILL,    JJ.) 

WrongfxUly  withholding  exercise  of  jurisdiction — TnUrference  of  Chief 
Court  under  Section  35,  Act  XXIJI  o/ i^'67.-  Plaintiff's  suit  on  a  bond  for 
Rs.  218-9-6  was  dismissed  by  the  Court  of  first  instance,  whose  decision 
was  affirmed  on  appeal,  on  the  ground  that  the  suit  was  barred  by  Section 
7  of  Act  VIII  of  1859.  Plaintitf  petitioned  the  Chief  Court  under  Section 
35  of  Act  XXIII  of  1861,  alleging  that  he  had  not  in  fact  split  his  claim 
and  urging  that  the  Lower  Court  had,  in  rejecting  his  suit  as  barred  by 
Section  7,.  Civil  Procedure  Code,  exercised  a  jurisdiction  not  vested  in  it  by 
law,    i.    e.,  had  wrongfully   withheld  the  exercise  of  its  jurisdiction. 

Held  by  the  Chief  Court  that  it  was  not  a  case  where  the  proceedings  of 
the  Lower  Court  could  be  revised  under  Section  35  of  Act  XXIII  of  1861  ; 
but  that  the  petitioner's  remedy  was  a  review  of  the  Lower  Court's 
judgment. 

Petition  for  Revision^  under  Section  35,  Act  XXIII  of  1861. 

Scarlett  for  Petitioner. 

6th  July  1872.  Th©  ^^cts   of  the    case   and   the   ruling   of  the   Chief  Court 

(BouLNOis  and  Melvill,  JJ.)  are  contained  in  the  head  note. 


Ko.  37.      . 

FUZL  AHMED  AND  0THERS,-~(Plaintifif8),— APPELLANTS, 

Appellate  Side,   ^  Versus 

ROSHUN  DIN,— ( Defendant  ),~RESP0NDENT. 

(  Lindsay  and  Melvill,  JJ.) 

Mvhammadan  Lav^.—De^h-bed  gift  and  kgcicy— Consent  of  some  of 
the  heirs — Revocation. — A  death-bed  gift  or  a  legacy,  under  Muhammadan 
Law,  does  not  require  the  consent  of  all  the  heirs  ;  if  some  consent  and 
the  rest  dissent,  the  gift  or  legacy  is  valid  quoad  the  shares  of  the  former. 

Such,  consent  cannot  be  revoked,  if  given  after  the  donor's  or  testator's 
death. 
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Appeal  from  Commusioner^  Rawulpindi, 

Leighton  for  Appellant. 

Plowden,  Offg.  Govt.  Advocate,  for  Respondent. 

Judgment. — This  is  a  special  appeal  from  the  decision  of  the     12th  July  1872, 
Commissioner  of  Rawalpindi. 

The  land  in  suit  belonged  to  the  late  MuUick  Ferozedin  of 
Shumshabad,  Attook.  The  parties  to  the  suit  are  his  sons.  The 
plaintiffs  claim  to  have  the  property  divided  equally  amongst 
his  eight  sons. 

The  defendant  contends  that  by  custom  and  in  virtue  of  a 
will  executed  by  his  father,  he  is  entitled  to  hold  one-half,  the  re- 
maining half  to  be  shared  by  his  brothers.  At  this  time  the  de- 
fendant is,  and  has  been  for  long,  in  possession  of  the  whole  of 
the  property  as  manager  of  half  and  proprietor  of  half. 

Both  the  Low^er  Courts  have  given  judgment  in  favor  of  the 
defendant. 

The  first  Court  in  a  very  well  argued  judgment  clearly  shows 
that  on  a  former  occasion  the  eldest  son  of  the  family  took  the 
largest  share.  In  1865  Mullick  Ferozedin  sued  his  two  brothers  re- 
garding shares  in  the  ancestral  estate.  It  was  held  that  the  elder 
brother  Mullick  Ferozedin  was  entitled  by  custom  to  hold  the  entire 
estate  but  was  to  provide  a  suitable  maintenance  for  his  younger 
brothers.  This  aiTangement  was  modified  by  the  Chief  Court  in 
1867.  The  Court  directed  that  the  MuUick  should  have  one-half 
and  his  brothers  one-half  of  the  ancestral  estate. 

Thus   the   custom   has   been  in  the    opinion  of  the    Court  of 
first   instance   acknowledged  by  the  Civil  Courts.     And  in  accord-  * 

ance  with  this  custom  the  late  Mullick  on  the  5th  July  1867, 
(executed  a  will  on  his  death-bed  by  which  he  conveyed  one-half 
the  ancestral  estate  to  the  defendant  and  one-half  to  his  other 
sons. 

This   document  has   been  pronounced   genuine  and  valid  by 
both  the  Lower  Courts. 

Three  points  have  been  urged  by  Counsel  ( Mr.  Leighton )  for 
the  special  Appellants,  plaintiffs. 

Ist. — That  the  judgment  of  the  first  Court  shows  that  the  evidence 
produced  on  either  side  was  worthless,  and  such  being  the 
case  the  will  cannot  be  held  to  be  proved,  and  the  defend- 
ant ought  not  to  have  received  one-half  of  the  property. 

2nd. — That  the  death-bed  gift  is  invalid,  not  having  received  the 
assent  of  all  the  heirs  :  that  by  Muhammadan  Law  the  assent 
of  one  or  more  of  many  heirs  is  insufficient — there  must  be 
unanimous  consent  of  all  the  heirs  to  the  bequest. 

3rd. — That  the  plaintiffs  who  assented  to  the  bequest  and  the 
transfer  according  t-o  the  bequest,  were  minors  and  not 
bound  by  their  actioa  in  the  matter. 
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As  regards  the  first  objection  we  have  only  to  say  that  the 
evidence  on  record  justifies  the  conchision  at  which  the  Courts 
have  arrived.  With  regard  to  the  invalidity  of  the  will  the  con- 
tention of  the  special  appellants  is  not  in  accordance  with 
Muhammadan  Law. 

It  is  not  necessary  that  the  assent  of  all  the  heirs  be  given. 
It  is  written  in  the  Hedaya  ;  "  It  is  to  be  observed,  however,  that 
"  although  a  bequest  in  favor  of  a  part  of  the  heirs  be  not  valid, 
"yet  it  is  rendered  so  by  their  consent,  as  was  already  men- 
*'  tioned.  If  moreover,  a  part  should  give  their  consent  and  a  part 
*'  withhold  it,  the  bequest  then  becomes  valid  in  proportion  to  the 
"  amount  of  the  shares  of  those  who  consent,  and  invalid  in  propor- 
*'  tion  to  the  amount  of  the  shai'es  of  the  others." — Grady's  Hedaya, 
page  672.  It  follows  then  that  by  Muhammadan  Law  the  consent  of 
the  plaintiffs,  supposing  they  were  competent  to  consent,  makes  the 
bequest  of  Mullick  Ferozedin  valid  so  fiu*  as  their  share  in  the 
ancestral  property  is  concerned.  But  it  is  alleged  that  they  were 
minors  at  the  time  they  gave  their  consent.  It  has  been  found  as 
a  fact  that  they  were  not  minors  at  that  time.  It  is  true  that  the 
first  Court  did  not  frame  an  issue  on  that  question,  but  the  plain- 
tiffs have  not  been  prejudiced  thereby ;  and  even  if  they  were 
minors  at  that  time,  their  course  of  action  after  attaining  majority, 
and  for  some  years  after  the  record  of  their  consent,  shows  most 
undeniably  that  they  acquiesced  in  the  arrangement  made  by  their 
father. 

In  fact,  about  one  month  before  this  suit  was  lodged  they 
admitted  and  recorded  in  a  deed  of  mortgage  executed  by  them- 
selves that  the  defendant  was  owner  of  one-half  the  ancestral 
estate  :  even  if  the  plaintiffs  were  minors,  (which  we  do  not  think 
there  is  any  reason  to  believe,)  their  subsequent  action  must  be 
held  to  be  in  effect  a  ratification  of  their  consent  made  when 
minors. 

As  regards  the  revocation  of  the  consent  given  by  an  heir 
after  the  testator's  death,  it  is  clear  that  the  consent  cannot  be 
revoked.  We  find  in  the  Hedaya,  page  671,  speaking  of  the  con- 
sent of  the  heirs,  these  words  :  "  Their  consent,  indeed,  during 
"  the  life  time  of  the  testator  is  not  regarded  ;  for  as  this  is  an 
"  assent  previous  to  the  establishment  of  their  right  they  are  there- 
"  fore  at  liberty  to  annul  it  upon  the  death  of  the  testator. 

"  It  is  otherwise  when  the  consent  is  given  after  that  event ;  for 
"  as  this  is  an  assent  subsequent  to  the  establishment  of  their  right 
"  they  are  not  afterwards  at  liberty  to  annul  it." 

It  is  clear  that  by  Muhammadan  Law  the  plaintiffs  have  not 
established  their  claim. 

The  appeal  is  dismissed  with  costs. 
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lo.  38. 

RAM   RUTTUN—(PlaintifiF)— APPELLANT.  \ 

Versus  >  Appellate  Sidb, 

OORT,— (Defendant),— RESPONDENT.  ^ 

(BOULNOIS   AND    LiNDSAY,    JJ.) 

"Paro^W\ — "Birt'^ —  Right  of  member  ofparohiVs  family  to  a  share  In. — 
Defendant,  a  parohit,  received  hirt  or  fees  from  pilgrims  who  stopped  at 
defendant's  house.  Plaintiff  on  the  ground  of  relationship  claimed  from 
the  defendant  a  share  of  these  fees  ;  the  defendant  resisted  the  claim  with 
the  plea  that  he  obtained  the  fees  by  performing  services,  and  the  plaintiff 
without  rendering  any  services  was  not.  merely  as  a  relative,  entitled  to  a 
share  in  the  fees.  The  Lower  Courts  held  this  plea  a  good  answer  to  the 
action  and  dismissed  plaintiff's  suit.  Held  by  the  Chief  Court  remanding 
the  case  for  a  new  trial,  that  such  a  suit  as  the  plaintiff's  might  be 
maintainable  if  there  were  any  relation  of  ancestral  right  or  contract  or 
customary  proceeding  between  the  parties,  giving  rise  to  a  liability  on  the 
part  if  the  parohit  to  allow  his  relative  to  share  in  the  fees. 

Appeal  from  Deputy  Commissioner  of  Kangr^a, 

Spitta  for  Appellant. 

Cunningham  for  Respondent. 

The  facts  are  given  in  the  head  note. 

Judgiiient.— The  Court   must  remand  this  case,    as   the  true   ^3nd  J^ly  1872, 
issue  between  the  parties  has  not  been  fixed  for  the  decision  of  the 
Courts. 

The  Court  of  first  instance  held  that  hirt  (priests'  fees)  paid 
to  the  parohit  was  not  legally  divisible  among  his  relatives,  because 
the  office  was  not  hereditary,  but  jijmans  might  choose  their  own 
parohits ;  "  such  fee,"  said  the  Court,  "  is  merely  the  right  of  him 
"  who  renders  service — of  him  to  whom  it  is  given  by  the  donor. 
In  short  it  depends  upon  the  will  of  the  donor  to  give  to  any 
*'  one  he  likes.  " 

This  no  doubt  is  correct,  so  far  as  it  expresses  the  relation 
between  the  donor  and  the  donee  of  the  fees,  but  effect  may  be 
given  to  a  contract,  or  any  other  relation,  really  existing  between 
two  or  more  parohits,  bhiding  them  to  divide  the  collections  amongst 
themselves.  There  is  no  reason  why  effect  should  not  be  given  to 
such  a  liability  by  the  Courts. 

It  was  not  then  sufficient  to  fix,  as  an  issue,  the  question  "  whe- 
ther a  jmrohit's  relative  can  get  a  share  of  the  birt,  without  having 
rendered  any  service  himself,"  as  the  Court  has  done,  stating  the 
same  question  in  both  its  two  issues  with  only  a  variation  of  the 
language.  It  may  be  that,  legally,  no  one  but  the  parokity  to  whom 
such  fees  are  given,  has  any  right  to  them  unless  more  is  added. 
But  if  circumstances  exist  arising  out  of  that  imrokit's  relation  to 
others,  or  out  of  his  express  or  implied  promises,  or  his  ancestral 
or  joint  family  connection  with  others,  which  create  an  obligation 
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to  pay  over,  to  any  one  else,  a  portioif  of  the  earnings  of  snch 
j>arohit,  such  circumstances  may  be  shown,  and  may  give  rise  to 
a  legally  enforceable  claim. 

Accordingly  the  true  issue  must  be  in  this  case,  whether  any 
relation  of  ancestral  right,  or  of  contract,  or  of  customary  pro- 
ceeding, exists  between  the  parties  to  this  suit,  giving  rise  to  a 
liability  on  the  part  of  the  defendant  to  pay  a  share  of  the  hirt  to 
the  plaintiff.  This  issue  has  not  been  investigated,  and  when  it  is 
investigated,  due  effect  should  be  given  to  a  decision  of  the  Extra 
Assistant  Conunissioner,  Jaishi  Ram,  between  the  same  parties, 
relating  to  the  collections  at  the  same  place,  dated  24th  September 
1860.  The  precise  effect  of  that  judgment  cannot  be  determined, 
without  knowledge  of  whether  the  fees  in  which  a  share  is  now 
claimed  are  the  same  in  kind,  and  collected  under  the  same  con- 
ditions, as  they  were  when  that  judgment  was  given,  and  without 
knowing  the  circumstances  under  which  the  decree  was  then  made. 

No  appeal  was  prefen-ed  against  it,  and  it  is  not  certain  whe- 
ther it  was  acted  on  or  not. 

These  things  being  ascertained,  and  the  effect  of  the  judgment 
;being  considered,  the  above  issue  should  be  decided. 

The  appeal  is  decreed,  and  thjB  suit  remand  to  the  Court  of 
.^rst  instance  for  triaL 

Costs  to  follow  the  event. 


a 
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Uo.  39. 

JIIANDU,— (Plaintiff),— APPELLANT,  ^ 

Versiis  >  Reference  Side. 

GURMUKH  SINGH,— (Defendant) —RESPONDENT.         j 

(BOULNOIS    AND    LiNDSAY,    JJ.) 

Jtirisdiction — Returning  plaint  after  decree. — A  plaint  cannot  be  return- 
ed after  a  decree  has  been  passed  thereon,  on  the  ground  that  the  Court 
returning  it  had  no  jurisdiction  to  try  the  suit. 

Case  referred  by  Additional  Commissioner,  Amritsar. 

Plaintiff  sued  in  the  District  Court  for  Rs.  1 20,  deposited  by 
him  with  defendant,  and  obtained  a  decree.  Upon  appeal  by  de- 
fendant to  the  Additional  Commissioner,  the  decree  of  the  original 
Couii,  was  set  aside  for  want  of  jurisdiction,  the  suit  being  cogniz- 
able by  the  Small  Cause  Court  under  Section  8  of  Act  XI  of 
1865, — the  Additional  Commissioner  at  the  same  time  directing 
y^\Q  Lower  Court  to  return  the  plaint  to  the  plaintiff  for  presenta- 
tion to  the  proper  Court.  Subsequently  the  Additional  Commis- 
sioner referred  his  proceedings  to  the  Chief  Court. 

Riding  of  Chief  Court. — >There  is  no  doubt  that  this  was  a  16th  July  1872, 
suit  cognizable  by  the  Amritsar  Court  of  Small  Causes,  if,  at  the 
time  of  its  institution  in  the  Court  of  the  Assistant  Commissioner, 
the  defendant  were  within  the  local  jurisdiction  of  the  Small  Cause 
(.'ourt  by  reason  of  any  of  the  circumstances  stated  in  Section  8  of 
Act  XI  of  1865.  That  being  the  ca^e,  so  much  of  the  Additional 
Commissioner's  order  as  reverses  the  order  of  the  Lower  Court  for 
want  of  jurisdiction  is  correct ;  but  that  portion  of  it  which  directs 
that  the  Assistant  Commissioner  should  return  the  plaint  to  the 
plaintiff  for  presentation  to  the  Small  Cause  Court,  cannot  be 
laaintained.  In  Ram  Gopal  v.  Am  Ram  (IV.  Panjab  Record,  No. 
88,  Civil  Judgment)  it  was  held  by  this  Court  that  the  mere  tact 
of  a  plaint  having  been  registered  did  not  make  it  unreturuable 
to  the  plaintiff  on  the  discovery  by  the  Court  that  it  had  no  juris- 
diction to  proceed  w^ith  the  case  ;  but  there  is  no  authority  what- 
ever for  returning  a  plaint  after  a  decree  has  been  passed  thereon. 

With  the  above  remarks,  w'e  direct  the  proceedings  to  be  re- 
turned to  the  Additional  Commissioner.  There  is  nothing  to 
prevent  the  plaintiff  from  pursuing  his  remedy  in  the  proper 
Court. 


Ifo.  40. 


ASA  NAND  AND  OTHERS,— (Plaintiffs),— APPELLANTS,    \ 

Versus  V  Appellate  Sidb. 

HUKMEE,— (Defendant) —RESPONDENT.  j 

(Lindsay  and  Melvill,  JJ.) 

Hindu   La%i}— Alienation— Objection    by   nephew— Custom,~li\   a   suit 
brought  by  a  Hindu   nephew  for  a  decree   declaring  that  an  alienation  of 
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ancestral  propeity  made  by  his  uncle  was  not  binding  upon  the  nephew,  hehi 
by  the  Chief  Court,  that  the  suit  would  lie  if  there  were  a  custom  opposed  t<i 
such  alienations  except  on  the  ground  of  necessity,  and  a  custom  that  per- 
mitted others  than  a  sou  or  grandson  to  contest  sucli  alienations. 

Aj^peal  from,  Officiating  Commissioner,  Jalandkar. 

Spitta  for  Appellants. 

Ramuarain  for  Respondent. 

fiGth  July  1872.  Judgment. — The  Commissioner   has   given  judgmrnt   against 

the  plaintiffs  on  the  ground  that  this  Court  has  ruled  that  a 
nephew  cannot  come  into  Court  and  contest  an  alienation  of  an- 
cestral property  made  by  his  uncle. 

The  Commissioner  has  not  iniderstood  this  Court's  rulinof. 
The  Court  ruled  that  in  the  absence  of  custom  to  the  contrary, 
only  a  son  or  grandson  (not  a  brother  or  nephew)  can  by  Hindu 
law  object  to  the  alienation  of  ancestral  property.  * 

If  there  be  a  custom  opposed  to  siich  alienations  except  on 
the  ground  of  necessity,  and  a  custom  that  permits  others  than  a 
son  or  gi-andson  to  contest  such  alienations,  the  plaintiffs  have  a 
good  cause  of  action.  The  Commissioner  must  try  the  question 
whether  there  is  such  custom,  and  whether  the  alienation  was  the 
result  of  sheer  necessity.  If  the  q\iestion  be  answered  in  the  afhr- 
nuxtive,  the  mortgage  is  binding  on  the  plaintiffs. 

The  appeal  is  decreed,  and  the  case  is  remanded  to  the  Com- 
missioner's Court  under  Section  351,  Act  VIII  of  1859.  Costs  to 
be  costs  in  the  suit. 


TTo,   41. 

,     SODI  BRIJ  BULLAE  SINGH,— (Plaintiff),— APPELLANT, 

Appe;^I.AT£  SmE.  -J  Versus 

VSODI  KARTAR  SINGH  AND  OTHERS,— (Defendants),— RES- 
PONDENTS. 

(Lindsay  and  Melvill  JJ,) 

Res  Judicata — Effect  of  Decision  vpon  property  m  Foreign  Territory— 
Jurisdiction  of  Smalt  Cause  Court — Suit  for  profits  of  shrine. — Sodi  Utum 
Singh  had  four  sons— viz.  Ranjit  Singh  (father  of  plaintiff)  by  his  first 
wife,  find  the  three  defendants  by  his  second  wife.  PLaintiff  sued  for  Es. 
148-8-.3,  being  a  share  of  the  profits  of  a  shrine  at  Kiratpur  in  tlie 
Jalaudhar  District,  claimed  by  him  on  the  ground  that  by  custom  the  sons 
of  the  senior  or  first  mamed  wife  were  entitled  to  a  tentli  share  in  addition 
to  what  they  would  obtain  on  division.  Plaintiff  based  his  claim  on  a  deci- 
■  sion  of  the  Political  Agent,  Ambala,  (dated  14th  December  1837,)  wliich 
then  determined  a  dispute  between  the  defendants  and  plaintiff's  father  re- 
lating to  Utum  Singh's  estate,  and  which,  the  plaintiff  now  contended, 
judicially  established  the  custom  in  his  favour  and  made  the  matter  ;-e6-  jiuli- 
cata.  The  Political  Agent's  order  was  "to  divide  tlie  estate  in  the  follow- 
'  \  ing  way — viz.  that  each  of  the  four  brothers  was  to  have  an  equal  share. 


*  See  No.  46,  Civil  Judgment ,  VI.  Patijab  Secord^ 
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■•and  Sodi  Ranjit  Singh  (plaintifTs  fathei'),  the  eldest  son,  was  to 
'*  have  a  tenth  share  of  all  the  property,  both  moveable  and  immoveable,  in 
'*  addition  to  his  regular  share." 

Held  that  this  decision  only  affected  property  situated  in  British  Ter- 
ritory, and  did  not  therefore  extend  to  the  Kiratpur  shrine  which,  at  the 
tune  of  the  decision,  was  in  territory  under  the  rule  of  Maharajah  Ranjit 
J^ingh  ;  and  that  the  matter  in  suit  was  consec^uently  not  res  judicata. 

Held  also  that  the  claim  was  not  of  the  nature  cognizable  by  a  Court 
of  Small  Causes. 

Appeal  from  Additional  Commissioner ^  Jalandhar, 

The  facts  ai-e  given  in  the  head  note. 

Reynolds  and  Leighton  for  Appellant, 

Spitta  and  Gouldsbuiy  for  Respondents, 

Judgment  of  Chief  Court. — It  is  contended  on  behalf  of  the  10tUAugvMlS72, 
respondents  that  no  special  appeal  lies  in  this  case,  the  claim  be- 
ing of  the  nature  cognizable  in  a  Small  Cause  Court.  But  we  hold 
that  the  suit  was  not  one  that  could  have  been  heard  in  a  Small 
Cause  Court,  and  that  though  ostensibly  launched  for  the  recovery 
of  the  Rs.  148-8-3  on  account  of  an  extra  share  in  the  offerings  of 
the  shrine  of  Baba  Gurditta  at  Kiratpur,  it  was  in  reality  instituted 
for  the  purpose  of  establishing  a  right  to  that  extra  share. 

The  plea  raised  by  the  appellant  is,  that  due  effect  has  not 
been  given  by  the  Lower  Courts  to  the  judgment  of  Mr.  G.  Clerk, 
the  Political  Agent  of  Ambala,  dated  the  Hth  December  1837, 
which  established  the  plaintiff's  right ;  and  in  fact  that  the  subject 
matter  of  the  present- suit  Is  a  res  judicata. 

We  concur  with  the  lower  appellate  Court  in  considering 
Mr.  Clerk's  judgment  as  of  no  binding  force  whatever.  Even  sup- 
posing, which  is  more  than  doubtful,  that  the  right  of  the  plain- 
tiff's father,  Ranjit  Singh,  to  an  extra  share  in  the  offerings  of  tho 
Baba  Gurditta  shrine  formed  a  part  cf  the  claim  in  that  suit,  it  is 
obvious  that  the  jurisdiction  of  the  Political  Agent  did  not  extend 
to  territory  under  the  rule  of  Maharajah  Ranjit  Singh,  and 
as  the  shrine  in  question  was  then  subject  to  the  Lahore  Govern- 
ment, a  right  to  a  share  in  its  oft'erings  could  not  be  established 
by  the  judgment  referred  to. 

The  appeal  is  dismissed  with  costs. 


lo.  43. 

DOWLA  MAL,— Ferst^^,— SAWAN,  VKErEBENCE  Side. 

(BOULNOIS    AND    MeLVILL,    JJ.) 

Bond.  —Interest—  Equitahle  rate  of,  allowed. — Plaintiff  sued  defendant, 
an  agriculturist,  upon  a  bond,  by  the  terms  of  which  the  latter  bound  him- 
self to  pay  the  former  interest  at  the  rate  of  Rs.  2-8-0  per  cent,  per  men- 
sem ;  but  the  bond  contained  no  stipulation  as  to  interest  being  chargeable 
after  the  first  year.  Plaintiff  claimed  interest  for  several  years  at  the  rate 
vi  Rs,  2-8-0  per  mensem,  contending  that  upon  the  proper  construction  of 
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the  bond,  interest  at  that  rate  accrued  due  s(f  long  as  the  defendant  failed 
to  meet  his  obligation.  The  Small  Cause  Court  allowed  plaiutiiV  interest 
at  the  rate  of  Ks.  2-8-0  per  cent,  per  mensem  for  the  first  year,  and  for  every 
subsequent  year  at  the  rate  of  1  rupee  per  cent,  per  mensem.  Upon  a 
reference  to  the  Chief  Court,  it  was  held  that  the  Judge  of  the  Small  (.'ause 
Court  had  equitably  and  rightly  disposed  of  the  case,  regard  being  had 
to  the  circumstances  of  the  agricultural  classes. 

Case  stated  by  Judge  of  Small  Cause  Court,  Ludianah, 
The  facts  are  given  in  the  head  note. 

14tli  August  1872,  Boulnois,  J. —  In  the  case  of  Jurendro  Nath  Roy  v.  Bani 
MadJiab  Muddruk  this  point  was  referred  to  the  Sudder  Co\irt, 
Bengal  in  1862.  The  Court  decided  that  only  12  per  cent,  inter- 
est on  bond  debt  (that  being  the  ordinary  rate)  should  be  allowed 
after  the  due  date,  the  rate  of  interest  in  the  bond  being  allowed 
only  up  to  that  date  and  not  after  it. 

I  think  that  a  Small  Cause  Court  should  be  careful  to  in- 
vestigate whether  there  have  been  demands  and  promises  to  pay 
at  the  rate  stipulated  in  the  bond.  But  it  is  obvious  that,  after 
the  due  date,  the  bond  may  be  at  any  time  enforced  ;  and  thu8, 
the  consideration  for  the  high  rate  of  interest,  the  interval  of 
security  from  suit  which  the  debtor  buys  at  a  dear  price,  no  longer 
subsists  after  the  due  date.  It  is  also  obvious  that  this  kind  of 
security  ouglit  to  be  enforced  in  a  short  space  after  the  money 
has  become  due,  in  the  interests  of  the  class  of  debtors  who  are 
not  able  from  ignorance,  and  the  force  of  circumstances,  to  pro- 
tect themselves  from  exorbitant  rates  of  interest. 

On  the  other  hand,  it  may  be  argued  that  the  implied  con- 
tract is  that  the  debtor  shall  either  pay,  going  himself  or  sending 
to  his  creditor,  for  that  purpose,  or  else  that  he  continues  to  agree 
that  the  same  rate  of  interest  shall  prevail. 

Unless  other  considerations,  arising  out  of  the  circumstances 
of  the  agricultural  classes  in  this  country  presented  themselves, 
I  should  incline  to  this  latter  view^ ;  but  from  these  circumstances^ 
I  tliink  an  equity  may  arise,  which  should  protect  them  to  the 
extent  of  preventing  this  sort  of  contract  from  being  infeiTed. 

I  therefore  think  that  the  Small  Cause  Court  Judge  rightly 
disposed  of  the  question. 

Melvill;  J. — I  concur. 
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M.    43. 

NUTHA  SINGH,— rmws,—AHMEa  I  Reference  Sidb. 

(BouLNois  AN&  Lindsay,  JJ.)  ^ 

Landlord  and  tenant — Suit  for  value  of  trees —Jurisdiction  of  Small 
Cause  Court — PlaintitF  claimed  the  value  of  half  share  of  trees  cut  down 
by  defendant  on  land  caltivated  by  the  latter  as  a  tenant  of  plaintiff  with 
rights  of  occupancy.  By  the  Settlement  Record  half  of  the  trees  standing 
on  the  holding  belonged  to  the  landlord  and  half  to  the  tenant.  Held  that 
Ike  4uit  was  not  cognizable  by  the  Small  Cause  Court. 

Case  stated  by  Judge  of  Small  Cause  Courts  Lahore, 

The  facts  are  given  above. 

In  his  stated  case,  the  Judge  said  : — "On  looking  into  th© 
*'  plaint  it  will  be  seen  that  the  parties  stand  to  one  another  in 
"  the  relation  of  landlord  and  tenant ;  and  the  dispute  is  as  to 
*'  their  respective  rights  as  such  y  and  here  this  Court's  jurisdiction 
"  is  cleai'ly  baned  by  Section  6,  Clause  IV,  Act  XI  of  1865.  On 
*'  looking  at  the  points  in  issue  it  will  be  seen  that  the  rights  of 
**  the  parties  in  regard  to  these  trees  must  be  interpreted  by  the 
"  Settlement  Record  :  and  thus  it  is  clear  that  the  suit  is  one  of 
**  those  Trhich  at  the  time  of  the  passing  of  Act  XI  of  1865  might 
*'  be  heard  before  a  Revenue  Officer,  and  is  therefore  excluded  by 
♦'  Section  6,  Clause  IV  of  the  Act." 

Per  Curiam  (Boulnois  and  Lindsay,  JJ.) — The  Judge  of  the   ^^^^  j^^^^  -^ST^ 
Small  Cause  Court  is  right. 


ISO.  44. 

HUKNARAIN  AND  OTHERS,— (Plaintiffs),— APPELLANTS,. 

y^^'sus  V  ArrFXtA-ra  Side. 

AEUR  SINGH  &  ANOTHER,— (Defendants),— RESPONDENTS,  j 

(  Lindsay  and  Melvill,  J  J. ) 

Debts  contracted  by  drunkard — Right  ofplmntifto  recover  for,  when  no 
undue  advantage  taken  by  him. — Hindoo  Law— -Necessary  debts—Ancestral 
property. — Plaintiff's,  cloth  merchants,  sued  the  defendants,  the  son  and 
widow  of  Sirdar  Hurnam  Singh,  for  goods  supplied  to  the  deceased  Sirdar. 
The  claim  was  resisted  on  the  grounds  that  the  deceased,  through  his  intem- 
perate habits,  was  incapable  of  managing  his  affairs  ;  that  the  goods  sup- 
plied {dana  and  other  muslins  and  dress  pieces)  were  not  necessaries,  or  for 
family  uae,  and  were  in  part  given  by  the  Sirdar  as  presents  to  prostitutes. 

Held  that  aa  there  were  intervals  during  which  the  deceased  wag 
sufficiently  sober  to  be  able  to  conduct  his  business,  there  was  no  ground 
for  supposing  tliat  plaintifls  took  undue  advantage  of  his  condition ;  and  that 
as  the  goc-da  supplied  were  not  unsuited  to  his  position,  and  ^with  the 
exception  of  one  item  entered  in  the  name  of  a  prostitute  and  valued  at 
Bb.  20)  were  not  adapted  to  his  mere  personal  gratification,  apart  from  his 
position  aa  head.oi  the  family,  plaintiffs  were  entitled  to  recover  for  all  the- 
goods  supplied  against  all  the  property  which  bad  come  into  the  possesaioa 
of  the  dwf^ndaiits,  whether  by  aurviyorahip  or  inheritance. 
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Appeal  fi'om  Officiating  Commimon^r,  Amritsar, 
Kali  IVosomio  Rui  for  Appellaiita. 
Lcighton  for  Respondents. 
The  facts  are  given  above  in  the  liead-note. 

SSrd  July  187^.  Judgment  of  Chief  Court. — This  is  a  claim  brought  by  a  cloth 

» merchant  for  goods  supplied  to  the  late  Sirdai*  ilurnam  Singh 
from  Phagun  Sumut  1924  to  Sawim  1925  (February  to  August 
1868.)     In  the  latter  month  Sirdar  Hurnaui  Singh  died. 

The  Original  Court  found,  after  excluding  items  barred  by 
limitation,  that  Rupees  614-13-9  were  due  by  the  defendants,  the 
son  and  widow  of  the  deceased  Sirdar  ;  and  a  decree  was  passed 
against  them  for  this  amount  with  proportionate  costs.  The 
lower  Appellate  Court  found  tliat  there  was  a  further  item  of 
Rupees  13  beyond  the  legal  period  of  limitation ;  but  it  dismissed 
the  plaintiffs'  claim  on  the  grounds  that  Sirdar  Hurnam  Singli 
was  incapable,  through  drunkenness  of  managing  his  affairs  when 
the  goods  were  supplied  ;  that  all  of  the  articles  were  articles  of 
luxury  and  finery  ;  and  that  "  although  the  books  of  the  plaintiff 
*'  are  well  kept  and  not  open  to  doubt,  yet  no  proof  has  been  pro- 
**  duced  that  an}-^  one  single  item  in  the  account  was  ordered  by 
**  Hurnam  Singh  or  purchased  with  his  knowledge  and  consent." 

The  points  for  our  consideration  are  the  following  : — 

1st. — Whether  Hurnam  Singh  was  so  incapable  of  managing 
his  affairs  at  the  time  these  goods  were  supplied  as  to  raise  the 
presumption  that  the  plaintiff  took  undue  advantage  of  the  situa- 
tion. 

Now  the  evidence  recorded  in  this  case  shews,  that  although 
Hurnam  Singh  was  a  great  drunkard,  there  were  intervals  during- 
■which  he  was  sufficiently  in  the  possession  of  his  faculties  to  admit 
of  his  attending  to  business  and  to  family  affairs.  Sirdar  Bur 
Singh,  one  of  the  defendants'  witnesses  in  this  case,  deposes  that 
two  months  or  so  before  Hurnam  Singh  died,  the  plaintiff  Nihal 
Chund  came  to  Hurnam  Singh's  house  and  mentioned  the  fact  of 
his  being  owed  seven  or  eight  hundred  rupees  by  him,  and  that 
Hurnam  Singh  promised  payment  in  a  week.  The  witnesses  for 
the  plaintiff  also  depose  that  Hurnam  Singh  was  able  to  conduct 
his  business  in  his  intervals  of  comparative  sobriety.  We  concur 
with  the  Original  Coui't  in  holding  that  Hurnam  Singh  was  not 
incapable  of  looking  after  his  affaii's  during  the  six  or  seven 
months  preceding  his  death. 

2nd. — Whether  the  goods  charged  for  by  the  plaintiff  were 
supplied  to  Hurnam  Singh  with  his  knowledge  and  consent. 

Now  it  is  impossible  to  expect  that  evidence  shall  be  forth- 
coming in  regard  to  each  item ;  and  we  are  of  opinion  that  the 
evidence  of  plaintiffs'  witnesses  shews  that  the  plaintiffs  had  been 
in  the  habit  of  supplying  goods  to  the  deceased  Hurnam  Singh 
and  his  family,  and  that  the  goods  now  charged  for  were  delivered 
by  the  plaintiffs  generally,  if  not  on  all  occasions,  in  the  presence 
of  Hurnam  Singh,  who  on  one  occasion^  at  lea^t,  acknowledged 
thut  he  GVrCd  moiiev  to  the  pluIntLflft;. 
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Srd. — Whether  the  ancestral  immoveable  property  of  Ilur- 
nam  Singh  is  liable  with  the  other  property  left  by  the  deceased 
for  the  amount  due  to  the  plaintiffs. 

We  are  of  opinion  that  the  goods  supplied  by  the  plaintiffs, 
with  the  exception  of  the  single  item  entered  in  the  name  of  the 
woman  Attee,  were  supplied  to  Hurnam  Singh  for  the  use  of 
himself  and  his  family ;  and  that,  as  regards  articles  of  clothing 
intended  primarily  for  use  by  the  Sirdar,  such  articles  must  be 
regarded  as  required  for  family  us«.  Tliere  is  no  article  jvhich 
was  unsuited  to  the  position  held  by  Hurnam  Singh,  nor  is  there 
any  that  might  not  have  been  required  for  maintaining  his  proper 
appearance  in  the  world.  In  short,  there  is  no  article  adapted  to 
the  mere  personal  Ratification  of  the  Sirdar,  apart  from  his  posi- 
tion as  head  of  the  family,  and  therefore  we  hold  that  all  the 
goods  were  supplied  for  family  use,  and  that  all  the  property  left 
by  Hurnam  Singh,  including  immoveable  ancestral  property,  must 
be  held  to  be  liable  for  the  sum  decreed  in  this  suit. 

4th. — The   amount   due  to  the  plaintiffs. 

We  think  it  is  shewn  that  the  plaintiffs*  accounts  are  fairly 
kept  and  that  they  are  trustworthy.  Deducting  the  item  of  Rs.  1 3 
found  by  the  Commissioner  to  be  barred  by  limitation,  we  decrea 
Rupees  601-13-9  for  the  plaintiffs,  with  rateable  costs  in  all  Courts, 
realizable  from  property  of  all  kinds  which  has  come  into  the 
possession  of  the  defendants  from  Hurnam  Singh,  whether  by 
survivorship  or  inheritance.  The  judgment  cf  the  lower  Appellate 
Court  is   reversed. 


Iio.  45. 

FAZL  BEG,— (Defendant),— APPELLANT,  x  - 

Versus  Vappemam  Sidb, 

CHELA  MULL,— (Plaintiff),— RESPONDENT.  J. 

(Lindsay  and  Melvill,  JJ.  )j 

Suit  against  minor — Appointment  of  guardian — Procedure. — Where  plain- 
tiff sued  defendant,  a  minor,  and  obtained  a  decree  against  him,  the  Chief 
Court  reveraed  the  decree  and  ordered  the  suit  to  be  tried  by  the  Deputy 
Commissioner,  Mnth  instructions  to  him  to  appoint  a  guardian  or  manager 
under  Act  XL  of  1858,  and  to  direct  plaintift"  to  implead  the  person  so 
appointed. 

Appeal  from  Cotrimissiofier,  Mooltmi* 

Reynolds  for  Appellant. 

Protul  Chunder  Chatterjee  for  Respondent, 

Suit  hy  mortgagee  for  value  of  produce  of  mortgaged  land, 

Judgment.~-yfe  observe   that  in  this   case  the  defendant  is  Sth  Av^uit  1872. 
a  minor.     He  cannot   legally  defend  the  suit,    nor  could  the  suit 
legally  be  brought  against  hiiu^ 
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Wo  are  therefore   compelled  to  reverse  the  order  of  the  low(»r 

Appellate   Coui-t,  and  to  direct  that  the  case  be  transferred  to  tho 

'Court  of  the  Deputy  Commissioner  of  Multan,  who  should  arrange 

;for  the   appointment  of  a  guardian  and  manager  under  Act  XL  of 

1858,  and  then  direct  the  plaintiff  to  implead  the  manager  ;  aftor 

which  the  case  should  be  decided  on  its  merits. 

Costs  of  this  appeal  to  be  costs  in  the  suit. 


Uo.  46. 

MEGH  SINGH,— (PlainUff),— APPELLANT, 
AtmxlatfSide.  ^  Verszis 

CHETA  AND  OTHERS,— (Defendants),--RESPONDENTS. 

(BOULNOIS   AND   MeLVILL,    JJ.) 

Absentee — Trust — Expiration  of  trust— Ten  years  before  settlement, 
and  about  28  years  before  suit,  plaintiff's  father  absented  himself  and 
-settled  in  Puttiala.  When  the  plaintiff"  was  ten  years  old,  his  father  died, 
and  the  father  of  the  defendants,  Jodh  Singh,  who  was  also  plaintift^'s 
uncle,  took  the  plaintiff"  into  his  family,  where  he  was  brought  up  and  re- 
mained until  Jodh  Singh's  death,  which  took  place  in  1871.  At  settlement 
it  was  recorded  on  the  part  of  Jodh  Singh  that  he  agreed  to  surrender  to 
•  his  brother  (plaintiffs  father)  his   share  of  the  land  on  his   return  to  the 

village.     Plaintiff  now  sued  Jodh  Singh's  sons  for  his  father's  share. 

Held  that  the  question  to  be  determined  was  whether  the  trust  record- 
ed at  settlement  had,  under  the  circumstances,  expired  or  not ;  and  that 
the  circumstance  of  Jodh  Singh's  having  brought  up  the  plaintiff  a«  oae  of 
his  faxmly  vitally  affected  the  question. 

Appeal  from  Commisnoner,  AmhaUcu 

The  facts  are  noted  above. 

Idth  Avnmt  187^,  Judgment  of  Chief  Court. — The  issue   in  this   case  is  whether 

there  exists   a  trust   in  the   hands  of  the    defendants   which  they 
should  no-w  be  required  to  surrender  to  the  plaintiff. 

In  the  khewat  there  is  a  distinct  agreement  recorded,  ap- 
parantly  by  Jodh  Singh,  the  father  of  the  defendants,  to  surrender 
to  his  brothers  Nodha  and  Nika  their  share  of  the  land  entered  at 
that  number  of  the  khewat  on  their  return  to  the  village. 

We  hold  it  to  be  an  open  question,  to  be  decided  with  refer- 
ence to  the  circumstances  of  the  case,  whether  the  trust  so  record- 
ed can  now  be  held  to  have  expired.  The  plaintiff's  mother,  now 
before  us,  alleges  that  when  Megh  Singh  was  10  yeai'S  old,  hia 
father  Nika  being  then  dead,  he  was  taken  by  Jodh  Singh  into  hia 
family  and  brought  up  as  one  of  the  family,  and  that  he  remained 
with  Jodh  Singh  till  the  death  of  the  latter  in  Sdwan  last  year. 
This  is  a  point  which  vitally  affects  the  question  whether  the 
trust  should  still  be  considered  to  be  in  existence.  We  should  be 
disposed  to  hold  that  if  the  allegation  is  correct,   the  defendant's 
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father  acknowledged  the  continuance  of  the  trust,  and  that  the 
plaintiff  should  be  allowed  to  recover  his  sliare  of  the  land  accord- 
ing to  the  settlement  entry.  The  Commissioner's  judgment  has 
not  been  recorded  as  required  by  Section  359,  Act  VIII  Of  1859, 
and  one  of  the  pleas  raised  in  the  plaintiff's  appeal  to  him  was, 
the  trust  created  by  the  entry  in  the  settlement  record.  This 
irregularity  on  the  part  of  the  Commissioner  has  caused  a  mis- 
decision  on  the  merits,  and  we  accordingly  reverse  the  order  of  the 
Commissioner,  and  remand  the  case  to  the  lower  Appellate  Court 
for  a  fresh  judgment  according  to  law.  Costs  of  this  appeal  to  be 
costs  in  the  suit. 
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JSo.  47. 

NUR  BUKSH  AND  OTHERS,— (Defendants) —APPELLANTS, ' 

Versus 
GHOLAM  MOHIUDDIN  AND  OTHERS —(Plaintiffs)— RES- 
PONDENTS. 


ApPELLA-TE  SlDB. 


(BOULNOIS   AND    CaMPBELL,    JJ.) 


Landlord  and,  Tenant — Customary  improvements  made  without  per- 
ml mon,  where  such  pet-mission  is  necessary  —  Delay  in  complaining — Per- 
mission inferred.  — Plaintiffs  were  proprietors  and  defendants  hereditary- 
tenants.  The  planting  of  trees  by  hereditary  tenants  was  customary  in  the 
village  ;  but  the  wajib-ul-urz  provided  that  when  trees  were  planted,  it  was 
to  be  with  the  permission  of  the  proprietor.  Two  years  and  a  half  before 
suit,  the  defendants,  without  plaintiffs'  express  permission,  planted  cer- 
tain fruit  trees  ;  plaintiffs  sued  to  have  the  trees  removed. 

Held  that  plaintiffs'  delay,  which  was  unexplained,  in  coming  forward 
to  complain  of  the  planting  of  the  trees,  and  the  planting  of  such  trees 
being  customary  in  the  village,  were  circumstances  from  which  permission 
might  be  inferred.     Plaintiffs'  suit  dismissed  accordingly. 

Appeal  from  Commissioner,  Jallandkar. 

Gonldsbury  for  Appellants, 
Spitta  for  Respondents. 

Judgment — The  plaintiffs  are  resident  proprietors,  and  the  2Srd  Octr,  1872, 
planting  of  trees  is  customary  in  this  village  as  shown  by  the 
clause  inserted  in  the  loajib-ul-urz.  The  wajib-ul-itrz  provides  or 
the  planting  by  hereditary  cultivators,  and  contains  a  full  stipu- 
lation which  governs  this  case.  When  trees  arc  planted  it  is  to  be 
with  the  permission  of  the  proprietor  ;  (ijd.nii)  ;  and  the  full  rent 
of  the  land  is  to  be  paid  to  him  ;  while  on  the  other  hand,  the 
tenant  is  to  have  the  fruit  of  the  trees  himself  and  to  have  their 
use,  but  not  to  cut  them  down  for  sale. 

This  attested  village  agreement,  and  public  document,  forms 
the  basis  on  which  the  rights  of  the  parties  must  rest,  and  in 
this  case  there  is  no  occasion  to  refer  to  the  law  of  im,i)rovements 
enacted  by  the  Panjab  Tenancy  Act.  Two  years  and  a  half  before 
the  present  suit  was  brought,  the  defendants  planted  fruit  trees  \ 
and  the  present  suit  is  brought  on  the  allegation  of  their  having 
done  so  without  permission.     The  removal  of  the  trees  is  claimed. 

It  appears  to  us  that  the  case  put  forward,  of  the  absence  of 
permission^  is  hardly  made  out.  Permission  need  not  be  express, 
or  in  writing,  or  evidenced  by  any  particular  act ;  and  in  a  place 
where  planting  is  in  use,  to  come  forward  two  years  and  a  half 
after  the  planting,  to  complain  of  its  being  done  without  leave, 
would  require  a  strong  case.  That  case  is  not  presented  here,  and 
there  is  no  reason  (in  the  absence  of  any  explanation  of  the  plain- 
tiffs' silence)  why  we  should  not  infer  permission.  The  Court 
accordingly  infers  it,  and  the  result  is  that  the  decree  must  be 
governed  by  the   provisions   of  the   vjajih-nl-vr^,  which  the  liower 
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Courts  seem  to  have  overlooked.  The  clause  in  which  hereditary 
tenants  enter  into  certain  stipulations  regarding  this  right  to 
j)lant  trees  should  have  been  held  to  govern  tlie  case. 

The  decree  of  the  Commissioner,  upholding  the  order  of  the 
Deputy  Commissioner,  is  modified.  The  defendants  are  entitled 
to  the  whole  of  the  produce  and  use  of  the  trees,  paying  rent  for 
the  land  as  if  under  crops  ;  and  the  suit  must  be  dismissed  with 
costs  on  the  plaintiffs,  respondents,  throughout. 
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M.    48. 
KURIM  KHAN  AND  OTHERS —(Plaintiffs),— APPELLANTS, 

Versus  )»  Appellate  Side, 

BAHADAR  KHAN,— (Defendant),— RESPONDENT. 

(BOULNOIS     AND     CaMPBELL,    JJ.) 


Suit  to  establish  right  to  land,  based  upon  adverse  possession  for  upioards 
f>f  twelve  years.  —  Plaintiffs  sued  to  have  their  right  declared  to  the  posses- 
sion of  certain  land  and  the  Settlement  record  altered  in  their  favour,  ■ 
alleging  that  they  had  held  advei'se  possession  for  thirteen  years.  Held 
by  the  Chief  Court  (over-ruling  the  orders  of  the  Lower  Courts)  that  ad- 
verse possession  was  not  merely  a  good  ground  of  plea  in  bar  of  a  suit,  but 
was  also  a  good  ground  of  action  when  plaintiff  claimed  to  have  his  title 
declared  and  recorded. 

Appeal  from  Commissioner^  Rawulpinii. 

Judgment  of  Chief  Court.— The  contention   of  the   plaintiffs  ^Srd  Octr,  1872 
in  this  case  is  that  the  award  of  1859,  (13    years    ago),    has  never 
been  acted  upon,  and  that   ever  since  they   have  been   in  adverse 
possession  of  the  2  ghumaos,   2  murlas. 

The  first  Court  finds  that  nearly  1 3  years  have  elapsed  since 
the  final  order ;  and  if,  as  the  plaintiffs  urge,  they  have  ever  since 
been  in  adverse  possession,  it  appears  that  not  only  are  they  en- 
titled to  maintain  that  possession  but  to  have  the  settlement 
record  altered  in  their  favor. 

As  this  point  is  one  of  ftxct,  to  which  the  Courts  below  have 
not  given  sufficient  prominence,  and  the  parties  before  us  point- 
blank  deny  each  other's  statements,  there  may  be  some  uncertainty 
about  this  matter  of  possession.  Certainly  if  adverse  possession 
has  been  enjoyed  for  nearly  13  year«>  under  our  law  non-claim  does 
not  only  bar  a  suit,  but  gives  an  absolute  title ;  on  that  title  the 
party  may  not  only  insist  by  way  of  defence,  but  he  may  put  it 
forward  as  a  positive  title  and  claim  to  have  it  recorded. 

The  Lower  Courts  appear  to  have  erred  in  point  of  law  in  re- 
garding the  non-possession  of  the  defendant  as  governing  only  his 
right  to  succeed  in  an  action.  It  governs  the  plaintiff's  right  to 
the  same  thing  also. 

The  first  Court  certainly  regarded  this  as  only  a  matter  of 
defence.  And  the  second  Court  found  ''  according  to  the  state- 
ments they  now  make  this  possession  is  not  very  clear"  : — adding, 
*'  as  pointed  out  by  the  Lower  Court,  when  sued  for  the  land  they 
{the  plaintiffs)  may  be  able  to  prove  adverse  possession,  but  as 
the  matter  stands,  the  entry  in  the  records  must  hold  good  ;"  and 
dismissed  the  appeal. 

This  was  wrong  ;  adverse  possession  is  good  for  the  one  thing 
as  well  as  the  other,  and  must  be  most  completely  investigated  and 
found  to  be  or  not  to  be,  as  a  fact.  If  it  is  found,  it  will  entitle 
the  plaintiff  to  a  decree.  We  therefore  accept  this  appeal  and  re- 
mand the  suit  to  the  Court  of  first  instance,  reversing  the  orders  of 
the  Courts  below,  for  disposal  with  reference  to  the  above.    No  costs. 
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KALA,— (  Plaintiflf),— APPELLANT, 
Appellate  Side.  <{  Verms 

TANI,— ( Defendant ),— RESPONDENT. 

(BOULNOIS   AND  CAMPBELL,    JX) 

UipJit  ofocmpavcy — Long  possession.— VlaintiS  claimed  to  be  heredi- 
tary tenant  of  certain  land  of  which  he  had  been  recorded  tenant- at-will 
bolding  under  a  hereditary  tenant,  and  had  been  in  possession  since  the 
Sikh  Eule,  paying  on  the  same  terms  as  hereditary  tenants. 

Held  that  plaintiff's  claim  to  be  recorded  hereditary  tenant  failed. 

Apjyeal  from  Additioiml  Vommmoner,  Jalandhar. 

Ciouldsbury  for  Appellant, 

The  facts  are  given  in  the  head  note. 

23j'd  Octr.  1872.  Judgment  of  Chief  Court. — The  plaintiff  may  have  been  in 

possession  since  the  Sikh  Rule  ;  but  the  circumstances  are  such 
that  the  provision  of  the  Panjab  Tenancy  Act,  in  Section  9,  to 
the  efiect  that  mere  lapse  of  time  should  not  have  the  effect  of 
letting  a  person,  who  is  certainly  tenant-at-will,  grow  into  an 
hereditary^  tenant,  seems  clearly  to  apply. 

The  land  was  originally  in  the  occupation  of  an  hereditary 
tenant ;  who  took  a  sub-tenant  to  himself,  and  after  the  lapse 
of  many  years  sued  to  oust  him. 

It  was  decided,  rightly  cr  -wrongly,  by  Mr.  MacNeile  in  1869 
that  the  hereditary  tenant,  having  had  no  actual  possession  him- 
fielf  for  a  great  many  years,  had  not  a  right  to  eject  the  sub- 
tenant. 

That  sub-tenant  now  claims  hereditary  rights  against  the 
proprietor,  alleging  the  entry  to  be  wrong,  and  alleging  that  ho 
ought  to  have  been  recorded  as  an  hereditary  tenant. 

We  do  not  think  that  this  follows.  The  entry  seems  to  have 
been  right,  and  being  a  tenant-at-will,  the  plaintiff  cannot  be  con- 
verted by  w^hat  has  occurred,  or  by  the  lapse  of  time,  into  an 
hereditary  tenant,  of  whose  status  the  causes  are  wanting  in  this 
<jase.     Dismissed  with  costs. 


Uo,  50. 

KIRPA,— (Plaintiff),— APPELLANT, 

Appellate  Side.  <f  Versus 

TIRUTH,— (Defendant),— RESPONDENT. 

(BouLNOis  AND  Lindsay,  JJ.) 

Undue  Influence — Presumption  of— Bequest. — Plaintiff  sued  to  set  aside 
a  bequest  of  a  house  made  by  the  widow  of  his  deceased  brother.    The  facts 
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were  that  at  the  time  of  making  the  bequest  the  woman  was  eighty-four  years 
©f  age,  was  on  her  death  bed  and  had  only  the  defendant  (in  whose  favour 
the  bequest  was  made)  near  her.  Defendant  had  for  some  time  attended  upon 
the  old  woman  and  supplied  her  with  food,  &c.  The  Lower  Appellate  Court, 
(reversing  the  order  of  the  Original  Court)  dismissed  plaintiff's  claim  ;  upon 
which  an  appeal  was  preferred  to  the  Chief  Court  on  the  following  ground  : 
**  That  the  Court  of  first  instance  was  fully  justified  under  all  the  cir- 
"  cumstanees  attending  the  bequest,  in  setting  it  aside  at  the  plaintiffs 
*^*  instance  ;  the  donation  being  voluntary,  made  by  a  very  old  woman 
**  eight-four  years  o£  age,  in  her  death  sickness,,  without  advice,  and  in 
*^  the  absence  of  her  own  relatives,  to  the  donee  who  stood  towards  her 
"  in  a  position  of  which  undue  advantage  might  readily  be  taken."  Held 
fey  the  Chief  Court  that  the  case  was  not  one  in  which  undue  influence 
could  be  presumed. 

Appeal  fr&m  O^ciaUng  Commissioner jMidtdn^. 

Leighton  for  Appellant.. 

Spitta  for  Respondents 

The  faets  are  stated  in  the  note  ahove:- 

Appellant  relied  on  Hugutnin  v^  Baseley,   2,.  Tudor^s  Leading 
Cases,  p.  504. 

Jttdgment  of  Chief  Court — Tliere   is  no   evidence   on  which    2Jf.th  Octr.  1872, 
we  can  act,  nor  is  there  any   presumption   arising,  that  undue  in- 
fluence was  exercised.     Appeal  rejected  with  costs.. 

Ifo.  &L 

KASHI   RA^r,— (Defendant),— APPELLANT, 

Versus  y  Appellate  Sii>e. 

GUNGA   RAM,— (Plaintiff),— RESPONDENT. 

Lindsay  and   CAMPBEnL,  JJ.) 

"Stclprocal  promises  of  marriage — Condttioii  precedent — Cross  action. — 
Defendant  promised  his  sister  in  marriage  to  plaintiff.  Suit  for  breach, 
and  plea  that  it  was  a  condition  precedent  that  jjlaintiff  should  find  a  bride 
for  defendanf^s  son,  which  condition  bad  not  been  fulfilled.  — The  Lower 
Courts  decreed  damages  to  plaintiff,  leaving  defendant  to  a  cross-suit.  Held 
by  the  Chief  Court  that  the  truth  of  defendant's  plea  should  have  been 
inquired  intoj.  as  being  a  good  answer  ta  the  action.  Suit  remanded  for 
re-trial. 

Appeal  from  Opiating  Deputy  Commissioner,  Gujranwalla^ 

Judgment  of  Chief  Court — The  defendant's  naain  plea  is  that  25tf^  Octr.  1S72. 
the  reciprocal  promise-  on  the  part  of  the  plaintiff  has  not  been^ 
fulfilled,  and  that  as  it  was  a  condition  precedent  to  the  fulfilment 
of  his  part  of  the  contract  that  the  plaintiff  should  cause  the 
betrothal  of  a  certain  girl  to  hia  (  Kashiram's  )  son,  and  as  he  has 
not  fulfilled  that  condition^  he,  defendant,  was  not  bound  to  cany 
into  effect  his  part  of  the  contract. 

We  are  of  opinion  that  it  is  necessary  for  the  right  determina- 
tion of  this  suit  to  consider  the   reciprocal   promises   of  betrothal.. 
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If  it  be  a  fact  that  the  defendant's  promise  to  many  his 
sister  to  the  phxintiff  depended  npon  the  ph\intiff  fulfilling  his 
promise,  and  if  the  plaintiff  have  not  fulfilled  his  part  of  the  con- 
tract, it  may  be  that  the  defendant  is  not  liable,  and  that  damages 
should  not  have  been  given  against  liim. 

This  case  is  remanded  to  the  Court  of  first  instance  for  rc- 
ti'ial  with  reference  to  the  above  observations. 

Costs  of  this  appeal  will  be  costs  in  the  suit. 


Ifo.  53. 

ALLA  DITTA,— (Plaintiff),— APPELLANT, 
Appexlatb  Sidk.  ^  Versus 

HIMMAT  ^VND  ANOTHER,— (Defendants),— RESPONDENTS. 
(Lindsay  and  Campbell,  JJ.) 

Minor  ^Mortgage  of  his  property  by  Manager — Necessity. — A  Sur- 
hurah  or  manager  of  a  minor's  estate  can,  without  the  intervention  of 
the  Court,  mortgage  the  estate  to  meet  pressing  demands  against  it.- 

Appealfrom  Officiating  Commissioner,  Jalandliar. 

25th  Octr,  1872.  Judgment  of  Chief  Court. — It  appears  that  the  Land  in  suit, 
was  mortgaged  for  Rs.  376  in  Sumbut  1925  to  Hamir  Chund^ 
but  he  was  not  put  in  possession.  An  advance  made  by  Govern- 
ment as  "  tuccavi "  became  due — viz.  Rs.  75.  It  was  necessary 
to  pay  the  Government  that  sum.  The  original  mortgagee  was^ 
exacting,  and  it  was  thought  advisable  to  re-mortgage  the  land 
for  Rs.  460  to  Gholami  (defendant  11.) 

Under  the  peculiar  circumstances  of  the  case,  we  think  that 
the  action  '^  of  Himmat  (defendant  I,)  uncle  of  the  minor,  has> 
been  rightly  upheld  by  the  Lower  Court. 

The  appeal  is  dismissed  with  costs. 


Uo.    53. 

/  MOKAM  SINGH,— (Defendant),— APPELLANT,. 

Appellate  Side. -^  Versus 

(  LADHA  MULL— (Plaintiff),— RESPONDENT, 

(  Lindsay  and  Campbell,  JJ.  ) 

Chdrn  for  rent  in  Mnd — Materiality  of  last  payment  preeeding   suit. — 
Where  plaintifi  £ued  for  rent  in  kind,  and  defendant   pleaded  that  he  had 


*  As  Sarhurah  of  plaintifi"s  estate,    Himmat   effected  the  mortgages  in 
question. 
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5th  Now.  1872, 


all  along  paid  in  cash,  held  that  it  was  essential  to  determine  the  nature 
of  the  last  payment  preceding  the  suit  ;  for  if  that  payment  were  in 
money,  the  rent  could  not  be  commuted  into  rent  in  kind  without  the 
consent  of  the  landlord  and  tenant,  under  Section  16  of  Act  XXVIII 
of  1868. 

Appeal  from  Officiating  Commissioner,  Lahore. 

Judgment  of  Chief  Court, — The  land  in  suit  comprises  20 
kanals.  The  plaintiif  claims  rent  in  kind.  The  defendant  con- 
tends that  he  has  all  along  paid  a  cash  rent. 

The  Deputy  Commissioner  and  the  Commissioner  find  that 
the  defendant  agreed  to  pay  rent  in  kind,  and  the  Deputy- 
Commissioner  finds  that  on  one  occasion  the  defendant  gave  the 
plaintiff  some  barley,  and  that  his  allegation  that  the  barley  was 
given  on  account  of  the  cash  rent  due  by  him  is  not  proved. 

At  the  time  of  the  Settlement,  some  five  years  ago,  half  the 
land  in  suit  was  cultivated.  About  two  years  ago  the  remainder 
was    brought  under  cultivation. 

There  is  an  entry  in  the  Settlement  record  that  the  rent 
payable  to  the  Mafidar  by  the  defendant  is  Jrd  of  the  produce. 

It  is  essential  in  cases  of  ^this  nature  to  determine  clearly 
what  is  the  nn,ture  of  the  rent  hitherto  paid.  If  the  rent  hitherto 
paid,  that  is,  if  the  last  payment  before  suit  brought  was  paid, 
as  customary,  in  money,  the  money  rent  cannot  be  commuted  into 
rent  in  kind,  without  the  consent  of  landlord  and  tenant,  under 
Section  XVI,  Panjab  Tenancy  Act. 

There  is  no  clear  finding  on  the  question  as  to  how  the  rent 
has  hitherto  been  paid. 

Ten  kanals  have  been  under  cultivation  since  Settlement. 
Has  the  rent  been  paid  in  kind  or  cash  for  that  land  1  There 
may  have  been  an  agreement — apparently  an  oral  agreement — to 
pay  rent  in  cash,  but  the  agreement  may  not  have  been  carried 
into  effect. 

That  agi'eement,  as  well  as  the  entry  in  the  record  may 
have  been,  in  point  of  fact,  merely  an  arrangement  never  carried 
into  practice.  If  so,  the  plaintiff"  cannot  now  claim  to  be  paid  in 
cash. 

We  return  this  suit  to  the  Court  of  the  Deputy  Commis- 
sioner for  re-determination  on  the  following  points  : — 

1st. — What  has  been  the  nature  of  the  rent  heretofore  paid 
on  10  kanals  of  land  since  the  Settlement  % 

2nd. — What  has  been  the  nature  of  the  rent  paid,  if  any, 
on  land  brought  under  cultivation  since  Settlement  % 

Costs  of  this  appeal  will  be  costs  in  the  suit. 


Ifo.   54. 

IX   RE  NANACK  CHUND  AND  BUNSIDHUR. 

(  Lindsay  and   Campbell,  JJ.  ) 

Blval     (Ucree-hMers.-- Attachments     on    same     day — Priority. — Two 
3  udgnient-creditors  attached  the  property  of  their   judgment-debtor  on  the 


Reference  Side. 
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same  day  ;  there  waa  an  interval  of  four  hours  between  the  two  attach^ 
luents.  Iltld  that  the  first  attachment  must  be  satisfied  out  of  the  pro- 
ceeds of  the  sale,  and  that  the  attaching  creditor*  were  not  entitled  to 
•hare  the  proceeils  pro  rata. 

Case  stated  by  the  Judge  of  Small  Cause  Court,  DeMi. 

Stated  case. — Two  judgment-creditoi-s  attached  the  property 
of  their  judgment-debtors  on  tlie  same  date,  but  witb  aii  iuterval 
of  four  hours  between  the  two  attachments. 

Nanack  Chund,  the  first  attaching  creditor  in  point  of  time, 
elaims  the  advantage  of  priority  luider  Section  270,  Act  VIII  of 
1859.  Mr.  Cyril  Kirkpatrick,  for  Btwisidhur,  contends  that  the 
two  attachments  occurring  on  the  same  date  the  judgment-cre- 
ditors are  entitled  to  share  the  property  pro  rata.  A  judgment  of 
Justice  L.  S.  Jackson  in  support  of  Mr.  Kirkpatriok's  contention 
occurred  to  me  during  the  hearing  of  the  case,,  but  I  have  not 
been  able  to  trace  it  anywhere.  Mr.  Kirkpatrick  relies  on  the 
maxim  de  minimis  iion  curat  lex ;  but  reading  together  some 
of  the  judgments  cited  by  Broom  in  his  illustration  of  the  maxim 
•with  section  270,  Act  VIII,  1859,  I  am  of  opinion  that  as  there 
are  conflicting  rights  for  adjudication  the  case  under  reference 
falls  within  the  exception  when  a  Court  will  take  notice  of  the- 
fraction  of  a  day.  1  have  therefom  decreed  Nanack  Chund's- 
prayer,  pending  the  result  of  this  reference. 

13th  Navr.  1872,  Lindsay,  J. — The  property  was  attached   on   the   requisitioa 

of  Nanack  Chund,  and  by  Section  270  he  must  first  bfr  paid* 

Campbell,  J. — If  the  first  attachment  was  actually  carried 
out  four  hours  before  the  2nd,  then  the  decision  is  good. 


-{ 


Ko.  55. 

Appellate  Side. -^  KANIA  MULL,— Fer^ws— SHEOJI. 

(Lindsay  and  Campbell,  JJ.) 

Small  Cause  Court— Jurisdiction — Cause  of  action  in  Foreign  Terri-^ 
tory  — Intricate  nature  of  inquiry. — Plaintiff  and  defendant  were  merchants 
trading  in  Cabul  and  Hokhara,  and  the  transactions  between  the  parties 
took  place  in  foreign  territory.  Plaintiff  sued  defendant,  who  at  the  time 
of  action  brought  was  residing  at  Peshawnr,  in  the  Small  Cause  Court  of 
Peshawur  upon  an  account  stated  at  Cabul.  The  Judge  of  the  Small 
Cause  Court  referred  two  points  to  the  Chief  Court :  \st,  whether  his  Court 
had,  with  reference  to  where  the  cause  of  action  arose,  jurisdiction  to  try 
the  suit ;  2ndly,  whether,  the  accounts  being  very  intricate  and  extending 
over  several  years,  his  Court  had  jurisdiction.  Held,  as  to  both  points,, 
that  the  Small  Cause  Court  had  jurisdiction. 

Case  stated  by  the  Judge  of  Small  Cause  Court,  Pesliawur, 
The  facts  and  points  referred  are  noted  above. 
Claim,  Rupees  496-4-0. 

150i  Kovr.  1872.  Lindsay,  J. — With  regard  to  the  first   question  I  think  the- 

Small  Cause  Court  Judge  ha«  jurisdiction  ;  the  parties  at  the  time- 
of  the  suit  were  domiciled  in  British  territory. 


NOTB.    1872.  ] 
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The  attention  of  the  Small  Cause  Court  Judge  is  directed 
to  case  No,  88,  Fanjah  Record  for  1867,  Civil  Judgments, 

With  regard  to  the  second  question,  I  think  the  ruling  of  the 
Sutherland  Small  Cause     Calcutta  High  Court,  to  which  the  Judge 
Court  references,  page  66.        refers,  is  open  to  question. 

If  the  suit  be  of  a  nature  cognizable  by  the  Small  Cause 
Court,  I  do  not  think  its  intricacy  makes  any  difference, 

Campbell,  J. — I  concur.  The  law  says  nothing  as  to  intri- 
-cacy.  Suits  for  balance  of  account  are  triable  by  a  Small  Cause 
Court  if  the  defendant  dwell  or  work  for  gain  within  the  local 
limits.  There  is  nothing  in  such  cases  as  to  where  the  cause  of 
^action  arose. 
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M.    56. 
ALLI  SHERy— (  Plaintiff ),— APPELLANT, 


) 


Versus 
MUSSUMAT  NUR  JIHAN  AND  ANOTHER,— (Defendants)—  Y^^^^^^'^^  S^^^- 
RESPONDENTS,  ) 

{  BOULNOIS    AND    MeLVILL,    JJ.) 

Mahomedan  Law — Customary  Ufe  estate  of  loidow — Alienation — Exe^ 
c?<?io?i.  q/ (decree, —Where  a  Mahomedan  widow  takes  by  custom  a  life  in- 
terest in  the  estate  of  her  deceased  liusband,  she  can  alienate  such  estate 
only  for  proved  necessity  or  with  the  consent  of  her  husband's  relatives. 

Quoere,  whether  the  involuntary  alienation  arising  from  execution  of 
decree  by  attachment  of  the  estate  falls  under  the  rules  relating  to  the 
widow's  power  of  alienation. 

Appeal  from  Additional  Commissio7ier,  Jalandhar. 

Defendant  11  obtained  a  decree  againgt  defendant  I  Mnssu- 
mat  Nur  Jihan,  upon  a  bond  given  by  her  for  money  borrowed 
to  meet  law  expenses  incurred  by  her  and  the  plaintiff  ( her 
uncle ).  In  execution  of  this  decree,  defendant  II  attached  a 
house  which  in  a  suit  in  1866  was  decided  to  belong  to  Mussuraat 
Nur  Jihan  according  to  the  custom  which  gives  a  life  interest  to 
Mahomedan  widows  in  the  estate  of  their  deceased  husbands. 
The  plaintiff,  as  reversioner,  now  sued  to  have  the  attachment 
set  aside.  The  Lower  Courts  decreed  against  plaintiff,  holding 
that  the  attachment  was  maintainable.  Upon  special  appeal  by  the 
plaintiff,  the  Chief  Court  delivered  the  following 

Judgment. — The  decision  of  1866  was  based  on  the  custom  1st  AuguU  1872. 
•which  gives  a  life  interest  to  widows  in  the  estate  of  their  de- 
ceased husbands.  The  question  whether  the  decree  giving  the 
widow  an  interest  in  the  house  now  under  attachment,  was  based 
on  the  custom  or  on  the  Mahomedan  Law,  affects  the  right  deter- 
mination of  this  case  in  the  following  way  :  The  interest  which 
a  widow  takes  by  the  Mahomedan  Law  in  the  estate  of  her  de- 
ceased husband,  though  less  in  extent,  is  not  limited  to  her  life, 
as  is  the  right  which  she  obtains  by  custom  over  his  property. 
The  Courts  below  have  held  that  the  attachment  in  this  case  is 
maintainable  ;  the  first  Court  holding  that  the  widow's  interest, 
though  only  for  life,  was  sufficient  to  support  an  alienation  by 
her  in  a  matter  of  proved  necessity,  which  he  h^ld  the  judgment- 
creditor's  debt  to  be.  The  Lower  Appellate  Court  held  that  the 
widow's  interest  was  not  for  life  alone.  The  latter  Court  accord- 
ingly held  that  a  fortiori  this  present  claim  could  be  enforced, — 
not  differing  with  the  Lower  Court  as  to  the  question  of  necessity, 
although  not  expressly  affirming  its  finding  on  this  point. 

The  Lower  Appellate  Court  was  right  in  distinguishing  the 
widow's  interest  in  the  house  now  seized  which  was  given  to  her 
by  the  decree  of  186C.  from  the  interest  declared  in  another 
house  in  1869  to  belong  to  her.  But  that  Court  was  not  correct 
in  its  view  that  the  widow's  interest  was  not  limited  by  the  effect 
of  that  decree.     The  Tahsildar,  as  he  could  in  1866,  amended  the 
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award  of  the  arbitrators,  and  he  was  supported  by  the  Deputy 
Comniissiouer  on  appeal  in  decreeing  the  widow's  customary  in- 
terest. By  that  customaiy  interest  being  limited  in  favour  of 
her  husband's  relatives,  she  could  only  alienate  for  proved  neces- 
sity or  with  their  consent.  In  the  present  case  neither  of  the 
latter  is  found.  It  may  indeed  be  questioned  whetlier  the  in- 
voluntary alienation  occurring  when  a  decree  for  money  is  exe- 
cuted by  attachment  of  immovable  property  against  a  widow, 
falls  under  the  rules  relating  to  her  powers  of  alienation  at  all ; 
^nd  in  this  case  the  necessity  is  not  proved. 

For  the  reason  then  that  no  alienation  by  the  widow  for 
proved  necessity  or  by  consent  of  her  relatives  has  been  establish- 
ed^ we  reverse  the  decisions  of  the  Courts  below,  and  deci*ee  the 
suit  iji  favour  of  the  plaintiff'  with  costs  throughout. 

Ifo.  57. 

GUJAR  AND  OTHERS,— (Plaintiffs),— APPELLANTS, 

DUSOUNDI  AND  ANOTHER,— (Defendants),— RES- 
PONDENTS. 

(Lindsay  and  Campbell,  JJ.) 

Adopfton — Cnslom — Rqjjwots — Mahlons. — Unless  there  is  a  cnstom 
to  the  contrary,  the  adoption  of  an  adult  is  not  invalid. 

There  is  no  custom  amongst  Rajpoots,  or  any  class  of  them,  that 
precludes  adoption. 

A2:)peal  from  Commissioner,  JalandJmr, 

Spitta  for  Appellant, 

22nd  Xovr.  1872.  Judgment  of  Chief  Court. — This  is  a  suit  to   set  aside  a  deed 

of  adoption. 

In  this  case  the  property  in  suit  was  acquired  by  the  adop- 
tive father,  one  of  three  brotliers,  who  having  no  children  adopted 
a  short  time  ago  his  nephew,  the  son  of  one  of  the  brothers.  The 
young  man  is  20  years  of  age.  In  respect  of  age  this  Court  has 
held  that  unless  there  is  a  custom  to  the  contrary  ihe  adoption  of 
an  adult  is  not  invalid.* 

Mr.  Spitta's  plea  is  that  there  is  a  custom  that  precludes 
adoption  among  the  Mahtons,  a  class  of  Rajpoots. 

The  evidence  only  shows  that  nc  adoption  has  hitherto  taken 
place  amongst  the  Mahtons,  not  that  there  is  a  special  custom 
that  precludes  adoption  by  members  of  that  class  of  Rajpoots. 

It  appears  to  us  that  the  general  custom  of  adoption  by 
Rajpoots  is  not  precluded  by  any  existing  special  custom  of  tl^ 
Mahtons, 

This  appeal  is  dismissed  w  ith  costs. 
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TfO.     58. 

mDtXBJEET— (  Plaintiff)^  \ 

Versus  >  Reference  Side. 

MORGAN— (  Defendant ).  ) 

(  BOULNOIS    AND   LlNDSAY,    J  J.   Y 

Suit  against  Military  Officer—Jurisdiction.—^o  Civil  Covirt  (  except 
a  Court  of  Small  Causes  where  there  is  one  )  has  jurisdiction  to  entertain 
a  suit  for  an  amount  less  than  Ra.  400  against  a  Military  Officer  residing 
m  a  cantonment. 


Case 


referved  hp  Commissioner,  Behli,  under  Section  28  of 

Act  XXIII  of  isaif.. 


Stated  Case. — Captain  Morgan,  Brigade  Major  of  Morar,  on  his 
way  to  Simla,  at  the  Dehli  Dak.  Bungalow,  gave  plaintiff  an  order 
for  certain  jewellery,  which  he  executed.  PlaintitF  did  not  receive 
payment  in  full ;  he  therefore  sued  for  his  alleged  balance;- 

Mr.  A.  H.  Benton,  Assistant  Commissioner  of  Dehli,  returned 
the  plaint  on  2nd  January  1872,  on  the  grounds  that  he  had  no 
jurisdiction,  as  the  defendant  must  be  held  to  have  been  at  the 
time  the  cause  of  action  arose  residing  at  Morar,  as  he  was  only  a 
sojourner  in  Dehli ;  and  even  if  he  were  held  to  be  residing  at 
Dehli,  it  would  not  alter  the-  case,  as  the  Dak  Bungalow  was 
within  the  Cantonment,  in  which  a  body  of  Her  Majesty's  forces 
was  serving — the  venue  therefore  lies,  under  Act  of  Parliament, 
31  Vic.  Cap.  14,  Section  99,  in  the  jurisdiction  of  a  Court  of 
Military  Kequests,  or  its  substitute  the  Small  Cause  Court  at 
Morar  or  Cantonment  Magistrate  with  powers  of  a  Small  Cause 
Coiu't  Judge. 

In  my  opinion  the  case  should,  be  heard,  in  the  Civil  Court, 
Dehli. 

O^xhr  of  Chief  Court. — So  long   as   an  officer   resides    in   a  IQth  Deer.  1872. 
Cantonment,  no  Civil  Court    (  except  a  Small  Cause  Court,    where 
there  is  one  )    has  jurisdiction   in  a  claim   against  an   officer,    for 
a  sum  under  Rs.  400. 

In  the  present  case  the  Small  Cause  Coiwt  at  Dehli  would 
have  had  jurisdiction  if  the  defemhint  at  the  time  the  suit  was 
instituted  had  been  dwelling  Avithin  the  local  limits  of  that 
Court's  jurisdiction.  But  this  was  not  the  case^  the  defendant  at 
the  time  being  an  officer,  stationed  at  Morar,  in  the  capacity  of 
Brigade  Major. 

The  plaint  was  therefore  correctly  returned  by  the  Assis^ 
tant  Commissioner. 

In  such  cases  as  the  one  under  reference^  jurisdiction  is  not 
given  by  the  cause  of  action,  but  by  the  residence  of  the 
defendant  at  date  of  institution  of  suit, — and  the  residence  of  the 
officer  in  question  was  not  fixed  by  his  temporary  stay  at  a  place 
where  he  was  a  mere  passing  traveller,   viz  :  DehlL 
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CHAND   MULL— (Plaintiff), 
Okioinai  Side,    -^  V€ys2cs 


(president   of   AMRITSAR   MUNICIPAL  COMMITTEE,— 

(Defendant). 

(  Lindsay  J.  ) 

Mtmicipal  CommUtee — Suit  against  —Li7)iitati(m. — To  enable  a  plaintiflT 
to  maintain  a  suit  against  a  Municipal  Committee  aj)pointe<l  under  Act- 
XY  of  1867,  it  is  necessary  that  he  shmild  give  one  month's  notice  ia 
writing  to  the  Committee  that  he  intends  to  file  a  suit,  and  the  suit  muafc 
he  brought  within  three  months  from  the  accrual  of  the  cause  of  action. 

Claim  : — For  Rupees  44,951-11-0,  on   a  breach,  of  contraet. 

Reynolds  and  Scarlett  for  PlaintifL 

Leighton  for  Defendant, 

Lindsay,  J. — An  agreement  was  made  in  March  1868,  between 
the  Amritsar  Municipal  Commit!  ee  and  one  Amir  Chand,  by  which 
Amir  Chand  received  the  lease  of  the  octroi  for  3  yearSj  but  it  was 
determinable  by  a  notice  of  3  months  on  the  part  of  the  Committee, 
and  it  was  a  condition  of  the  lease  that  if  on  re-lease  to  another- 
party  the  Committee  realized  any  sum  in  excess  of  the  sum  for 
which  the  lease  had  been  made  to  Amir  Chand,  he.  Amir  Chand, 
was  to  receive  that  excess. 

Amir  Chand  died  a  few  days  after  taking  the  lease,  and  th  e 
Municipal  Committee  renewed  the  lease  with  the  plaintiff  on 
exactly  the  same  terms.  The  plaintiff  is  brother  of  Amir  Chand. 
The  lease  was  renewed  in  the  name  of  Chand  Mull  on  the  27th 
April  1868.  In  March  1870  the  Committee  under  the  terms  of 
the  lease  re-sold  the  farm  as  it  then  stood,  certain  of  the  taxable 
articles  having  been  struck  off  by  order  of  the.  Governor-GeneraL 

The  plaintiff  contends  that  on  re-sale  the  Committee  realized 
a  proportionable  excess  which  ought  to  be  given  to  him. 

The  defence  is,  as  regards  the  point  of  law  involved — 

That  the  plaintiffs  suit  is  baiTed  under  Section  16,  Act 
XV,  1867. 

(a.)  Because  the  plaintiff  did  not  give  a  month's  notice  in 
■WTiting,  stating  the  cause  of  suit. 

(6.)  Because  the  suit  was  not  brought  within  three  months 
from  the  accrual  of  the  cause  of  action. 

Mr.  Eeynolds  contends  that  the  suit  is  not  barred,  in  that 
the  Act  does  not  contemplate  a  breach  of  contract  on  the  part  of 
the  Municipality,  and  that  such  breach  cannot  be  said  to  be 
"  anything  done  under  this  Act :  "  in  other  words,  that  a  breach  of 
contract  is  an  act  not  done  under,  but  without,  the  provisions  of 
the  Act,  and  that  consequently  the  ordinary  terms  of  Ihnitation 
apply  to  suits  of  this  description. 
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The  point  in  issue  is,  whether  the  words,  "  for  anything  done 
under  this  Act,"  inchide  the  breach  of  a  contract  that  has  been 
made  by  the  Municipal  Committee  under  the  provisions  of  the 
Act. 

I  assume  that  the  contract  was  made  in  confonnity  with  rules 
prepared  by  Government  under  Section  VII  of  the  Act. 

The  contract  sets  forth  that  under  certain  conditions  an  ex- 
farmer  shall  receive  money  from  the  Committee.  In  other  words, 
the  Committee  promise  to  pay  such  farmer  money  under  certain 
conditions. 

The  contract,  which  includes  the  promise,  is  a  thing  done 
under  the  Act. 

In  accordance  with  that  promise  a  debt   is  or   may  be  due  to 
the  plaintiff  ;    and  as  the  Committee   refuse   to  liquidate   it,    the 
plaintiff  in  effect  sues  for  the  fulfilment  of  the    promise    made  by     ^ 
the  Committee   or  authorized  under   rules   framed  in   conformity 
with  the  Act  to  make  such  a  promise. 

Section  XVI  is  very  loosely  worded.  The  word  "  thing  "  is 
undefined,  but  there  can  be  no  doubt  that  the  section  was  framed 
to  protect  Municipal  Committees  from  being  harassed  after  a 
length  of  time,  and  from  being  sued  until  they  had  an  opportunity 
of  satisfying  the  party  alleging  injury  or  wrong.  In  my  opinion 
the  plaintiff  in  tl  is  case  sues  in  effect  to  force  the  Committee 
to  fulfil  the  terms  of  a  contract,  which  contract  may  be  fairly 
held  to  be  a  thing  done  under  the  Act,  and  therefore  he  ought  to 
have  sued  and  acted  in  accordance  with   Section    XVI  of  the  Act. 

His  suit  is  in  my  opinion  barred.  It  is  dismissed  with  costs, 
including  one  per  cent  for  pleader's  fees. 


Subsequently,  upon  an  application  for  review,  the  following 
Judgment  was  delivered  c 

Mr.  Reynolds  for  Applicant : 

Addison  on  Torts,  page  To  entitle  the   Municipality  to  the 

755,  VI  Law  Keports,  Q.  B.,  one  month's  notice  prescribed    by   law, 

page  7*27.  the   action     against     the   Municipality 

III  Law  Reports    Court  ^^^^g^  y^^  ^^^  ^^^:^^^^  ^^^  ^^^.   ^^^  ^^  ^^.^-^^^ 

of  Exchequer,  page  120.  ^^^.  ^^^^^^^  ^^  ^^^^^^^^^ 

This  is  an  action  for  breach  of  contract.  I  have  care- 
fully read  the  authorities  to  which  my  attention  has  been 
called.  When  the  English  and  Indian  law  are  identical,  great 
weight  will  be,  and  always  has  been,  given  to  the  practice  of  the 
English  Courts  ;  but  when  such  is  not  the  caes,  when  the  law  to 
be  administered  is  clear  and  precise,  the  Indian  Courts  need  not 
look  to  the  procedure  and  the  opinion  of  the  English  Courts, 
and  are  not  in  any  way  bound  by  their  opinion,  views,  or  practice. 

Act  XV,  1867,  Section  16,  enacts  that  no  suit  shall  be  brought 
against  the  Committee  for  anything  done  under  the  Act  unless 
the  notice  be  proved. 

There  are  no  distinctions  in  the  Act  between  breaches  of 
contract  and  tortt^. 


110  CIVIL  JUDGMENTS.  [  Rbcoed 

The  thing  done  by  the  Committed  was  done  under  the  pro- 
visions of  the  Act,  and  it  is  alleged  by  the  plaintiff  that  he  was 
wronged — defr.aiided  of  his  money — by  the  Committee. 

This  conduct  would  be,  if  true,  an  act  on  the  part  of  the 
Committee  of  the  nature  of  a  tort,  so  that  under  either  view  of 
the  case  I  find  no  reason  for  admitting  this  application  for  review. 
It  is  rejected. 
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FORESTER  AND  OTHERS —(  Plaintiffs  ),— APPELLANTS, 

SECRETARY  OF  STATE  FOR  INDIA  IN    COUNCIL— ( De- 
fendant ),— RESPONDENT. 

Present  : — Lord  Chancellor. 
Lord  Westbury. 
Sir  James  W.  Colvile. 
Sir  John  Stuart. 
Sir  Montague  Smith. 
Sir  Lawrence  Peel. 

Badshapore  Suit. — The  judgment  of  the  Chief  Court  in  the  Padshapore 
Suit  (  Vide  2.  Panjab  Record,  p.  39,  Civil  Judgments  )  affirmed  by  the 
Judicial  Committee  of  the  Privy  Council,  on  the  ground  that  the  appel- 
lants had  failed  to  prove  the  fourth  and  sixth  issues  (see  2.  Panjab  Record^ 
p.  41  )  and  to  establish  the  title  pleaded  by  them  ;  their  Lordships  differing 
from  the  Chief  Court  as  to  the  first  ground  of  defence,  (  viz. ,  that  the 
Government  took  possession  of  the  Pergunnah  of  Badshapore  Jharsa  as  an 
Act  of  State,  the  propriety  and  validity  of  which  were  not  cognizable  by 
any  Municipal  Court ). 

The  Judgment  of  the  Chief  Court  in  the  "  Arms  Suit  "  {oide  2.  Panjab 
Record,  p.  5y )  reversed  by  the  Privy  Council,  on  the  ground  that  the 
seizure  was  not  an  Act  of  State,  but  an  Act  done  as  under  a  supposed  legal 
right. 

Appeals  from  the  Chief  Court  of  the  Panjah„ 

Judgment. — ^In  this  suit  the  representativ^es  of  the  late  Mr.  j-^^/^  j/^^^  1872, 
Dyce  Sombre  claim  to  recover  from  the  Government  of  India  pos- 
session of  a  valuable  estate  called  Pergunnah  Badshapore  Jharsa, 
with  mesne  profits  since  August  1836.  They  do  not  claim  merely 
a  zemindary  interest  in  the  lands.  They  claim  to  hold  them  rent 
free  :  that  is,  free  from  assessment  to  Government  revenue.  And 
the  total  value  of  the  claim  is  assessed  in  round  numbers  at  a  sum 
little  short  of  a  quarter  of  a  million  sterling. 

The  defence  to  this  suit,  on  the  part  of  the  Government  of 
India,  is  two-fold.  It  is  alleged,  first,  that,  on  the  death  of  the 
Begum  Sumroo,  in  1836,  the  estate,  whatever  were  the  nature  and 
extent  of  her  interest  therein,  was  resumed  by  an  Act  of  Govern^ 
ment  which,  having  regard  to  the  status  of  the  Begum  as  an  inde- 
pendent, or  quasi  independent  Sovereign,  was  an  Act  of  State,  the 
propriety  and  validity  whereof  are  not  cognizable  by  any  Municipal 
Court.  And  in  support  of  this  proposition  they  rely  on  the  case 
of  the  Rajah  of  Tanjore,  reported  in  7th  Moore,  476,. and  similar 
authorities.  It  is  further  alleged  that,  if  the  case  is  cognizable  by 
the  Municipal  Courts,  the  Appellants  have  failed  to  establish  by 
trustworthy  evidence  the  title  to  this  estate  on  a  rent-free  teniu-e 
(capable  of  passing  to  Mr.  Dyce  Sombre  by  the  deed  of  gift,  or 
subsequent  will  of  the  Begum  Sumroo). 
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In  order  to  test,  the  sufficiency  of  tlie  first  defence  it  is  neces- 
sary to  come  to  a  clear  conclusion  touching  the  status  of  the  Be- 
gum Sumroo  both  before  and  after  the  acquisition  by  the  East  In- 
dia Company  of  the  Doab  and  the  territories  on  the  west  of  the 
Jumna,  comprised  in  the  Treaty  of  Peace  concluded  with  Dowlut 
Rao  Scindia,  on  the  30th  of  December,  1803. 

It  will  be  convenient  to  consider  the  question  with  reference 
to  the  Begum's  j)ossessions  at  Sirdhana  and  elsewhere  within  the 
Doab  ;  because  the  negotiations  and  correspondence  with  her  were, 
up  to  the  time  of  the  final  agreement  or  treaty  with  her  in  1805, 
confined  to  those  possessions  ;  no  mention  being  made  therein  of 
Badshapore,  which  is  on  the  western  side  of  the  Jumna  :  and  Ixj- 
■cause  the  acts  and  powers  of  the  Government  in  the  resumption  of 
Badshapore  cannot  be  put  upon  higher  ground  than  their  acts  and 
powers  in  the  resumption  of  Sirdhana. 

The  status  of  tlie  Beg\mi,  in  respect  of  her  Doab  possesssions 
before  1803,  is  admitted  to  have  been  that  of  a  Jaghirdar,  holding 
upon  a  Jaidad  tenure,  i.  e.,  upon  a  grant  of  a  certain  district  to- 
gether with  the  public  revenues  of  it,  on  the  condition  of  keeping 
up  a  body  of  troops,  to  be  employed  when  called  upon  in  the  ser- 
vice of  the  Sovereign  of  whom  ihe  Jaghir  was  held.  The  de  facto 
Sovereign  of  the  Doab  at  this  time  was  Dowlut  Rao  Scindia.  There 
is  nothing  in  the  record  to  show  what  powers  over  the  inhabitants 
of  the  district  included  in  such  a  Jaghir  were,  as  incident  to  the 
tenure,  vested  in  the  Jaghirdar.  But  it  cannot  be  doubted  that, 
practically,  the  whole  administration  of  the  territory  included  in 
her  Jaghir,  whether  civil  or  criminal,  was  vested  in  the  Begum, 
who  exercised  a  sort  of  delegated  sovereignty  therein. 

This  being  the  condition  of  the  Begum  in  the  early  part  of 
1803,  Lord  Wellesley,  in  pui-suance  of  the  policy  by  which  he 
succeeded  in  detaching  certain  French  adventurers  from  the  service 
of  Scindia,  appears  to  have  entered  into  negotiations  with  her  be- 
fore the  actual  commencement  of  hostilities  with  the  Mahratta 
Prince.  War,  though  previously  certain,  was  not  declared  until 
August  1803,  and  Lord  Lake's  force  broke  up  from  Cawnpore  on 
the  7th  of  that  month.  But  the  earliest  letter  from  Lord  Wel- 
lesley to  the  Begum  that  is  set  forth  in  the  Record  (p.  37)  is 
dated  the  20th  of  May  ;  that  letter  shows  that  a  previous  corres- 
pondence had  taken  place  between  them,  having  for  its  object  the 
diversion  of  the  Begum  and  her  battalions  from  the  service  of 
Scindia  to  that  of  the  English.  The  negotiation  so  begun  was 
continued  throughout  the  war.  Though  this  negotiation  may  not 
have  prevented  such  of  the  Begum's  troops  as  were  actually  with 
Scindia  under  her  Lieutenant-Colonel  Saleur,  from  fighting  against 
us  at  the  battle  of  Assaye,  yet  it  kept  her  friendly  to  us  in  her 
own  district.  Nor  can  it  be  doubted  that,  at  the  time  when  peace 
was  concluded,  and  by  the  Treaty  of  the  30th  December,  1803, 
the  sovereignty  over  the  Doab  and  the  territories  west  of  the 
Jumna,  in  which  Badshapore  is  situate,  passed  from  Scindia  to  the 
East  India  Company  ;  the  Governor-General  had  fully  determined 
that  the  future  relations  of  the  Begum  and  the  Company,  though 
not  as  yet  precisely  defined,  were  to  be  friendly,  and  that  our 
rights  of  conquest  were  not  to  be  exercised  to  her  prejudice. 
This  appears,  from  Lord  Wellesley's   letter   to   Lord   Lake,   of 
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the  23rd  of  December,  1803  (appendix,  p.  60),  which  admits 
that  the  Government  could  not  in  fairness  establish  British  au- 
thority, or  introduce  British  luw  into  the  territory  composing  the 
Begum's  Doab  Jaghir  ;  and  the  nature  of  the  equivalent  proposed, 
in  the  event  of  her  agreeing  to  exchange  those  possessions,  is  also 
a  circumstance  which  has  some  bearing  upon  the  present  question. 
It  appears  for  some  time  to  have  been  in  Lord  VVellesley's  con- 
templation to  make  the  Jumna  the  western  boundary  of  the  purely 
British  territory,  and  to  form  the  territories  conquered  from 
Scindia  on  the  western  bank  of  that  river  into  independent  and  pro- 
tected principalities.  And  it  being  then  considered  desirable  to 
remove  the  Begum  out  of  the  Doab,  it  was  proposed  to  give  her  one 
of  these  principalities,  reconciling  her  to  the  inconveniences  of 
the  exchange  by  the  accession  of  dignity  implied  in  treating  her 
as  a  Sovereiifu  under  the  protection  of  the  British  Government. 
This  seems  to  be  the  fair  construction  of  Lord  Lake's  letter  of  the 
23rd  November,  1803,  to  the  Governor-General,  and  of  all  that  wa* 
done  upon  it.  This  negotiation  was  continued  (see  Letters,  p.  61) 
after  the  ratification  of  the  Treaty  of  the  30th  December,  1803,. 
and  when  the  sovereignty  of  the  East  India  Company  in  the 
territories  ceded  by  that  Treaty  had  become  complete.  The 
project,  however,  was  ultimately  abandoned  by  Lord  Cornwallis  ; 
and  the  final  Treaty  or  agreement  with  the  Begum  was  made  in 
August  1805.     (Appendix,  p.  41,  No.  42.) 

The  substance  of  that  agreement  is  that,  "  Those  places  in 
the  Doab  which  have  formed  the  Jaidads  of  Zeboolnissa  Begum 
shall  remain  to  her  (as  before)  from  the  Company  as  long  as  she 
may  live."  What  follows  may  either  be  the  expression  of  condi- 
tions quce  tacite  insunt  in  a  Jaidad  tenure,  on  conditions  sujjerad- 
ded  thereto. 

But  the  fair  construction  of  the  instrument  and  of  the  corres- 
pondence which  led  up  to  it  seems  to  be  that  the  Begum  was  for 
her  life  to  hold  her  territories  in  the  Doab  from  the  Company  as 
she  had  held  them  under  Scindia  ;  and  that,  as  she  was  not  a  So- 
vereign Princess,  but  a  mere  Jaidadar  under  Scindia,  she  was  to- 
remain  such  under  the  Compam^  the  project  of  conferring  upon 
her  the  new  dignity  of  a  Sovereign  Princess  having  been  only  part 
of  the  larger  project  for  an  exchange  of  territory,  and  abandoned 
with  it. 

Up  to  this  time  there  is  little,  if  any,  express  mention  of 
Badshapore.  It  is,  however,  admitted  on  both  sides  that  the  Be- 
gum was  de  facto  in  possession  of  it  when  the  cession  of  1803  took 
place,  and  that  she  continued  during  her  life  to  hold  it,  and  to 
exercise  therein  the  same  powers  of  Government  and  Administra- 
tion which  she  exercised  at  Sirdhana. 

This  view  of  the  status  of  the  Begum  is  confirmed  by  the  9th 
paragraph  of  Lord  Metcalfe's  letter  of  the  4th  May,  1836  (see  Re- 
cord in  Arm's  Suit,  p.  66).  The  authority  upon  such  a  subject  of 
a  man  of  his  experience  and  character  is  of  the  highest  value. 

This  being  so,  the  present  case  is  distinguishable  from  that  of 
Kamachee  Boye  Saheba  in  the  7  Moore,  I.  A. 

There  the  Rajah  of  Tanjore,  though  he  may  have  had  less 
substantial  power  than  that  exercised  by  the  Begum  Sumi-oo,  re- 
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tained  at  least  the  sliadow  of  original  and  independent  Sovereignty. 
Lord  Kingsdown  thus  puts  the  question  :  "  What  was  the  real 
chai-Rcter  of  the  act  done  in  this  case  1  Was  it  a  seizure  by  arbi- 
trary power  on  behalf  of  the  Crown  of  Great  Britain  on  the  domi- 
nions and  property  of  a  neighbouring  state,  an  act  not  affecting  to 
justify  itself  on  grounds  of  numicipal  law  1  or  was  it,  in  whole  or  in 
part,  a  possession  taken  by  the  Crown  under  colour  of  legal  title 
of  the  property  of  the  late  Rajah  of  Tanjore  in  trust  for  those  who, 
by  law,  might  be  entitled  to  it  on  the  death  of  the  last  possessor. 
If  it  were  the  latter,  the  defence  set  up    has  no  foundation." 

The  act  of  Government  in  this  case  was  not  the  seizure  by 
arbitrary  power  of  territories  which  up  to  that  time  had  belonged 
to  another  sovereign  state  ;  it  was  the  resumption  of  lands  previous- 
ly held  from  the  Government  under  a  particular  tenure,  upon  the 
alleged  determination  of  that  tenure.  ^  The  possession  was  taken 
under  colour  of  a  legal  title ;  that  title  being  the  undoubted 
right  of  the  sovereign  power  to  resume,  and  retain  or  assess  to  tlie 
public  revenue  all  lands  within  its  territories  upon  the  determina- 
tion of  the  tenure,  under  which  they  may  have  been  exceptionally 
held  rent-free.  If  by  means  of  the  continuance  of  the  tenure  or  for 
other  cause,  a  right  be  claimed  in  derogation  of  this  title  of  the 
Government,  that  claim,  like  any  other  arising  between  the  Go- 
vernment and  its  subjects  would  pinind  facie  be  cognizable  by  the 
municipal  Courts  of  India. 

The  particular  case  was,  no  doubt,  somewhat  complicated  by 
the  peculiar  natvu'e  of  the  powers  exercised  by  the  Begum  in  her 
Jaghirs ;  and  the  practical  exclusion  of  her  territories  during  her 
life  time  from  the  operation  of  British  law  and  the  jurisdiction  of 
British  courts. 

There  Lordships  think  that  the  Regulations,  w^hich  w^ere  the 
written  law*  of  that  part  of  British  India,  and  w^hatever,  else  may 
be  held  to  constitute  British  law,  were  not  introduced  into  these 
territories  by  Regulation  VIII  of  1805,  or  until  after  the  passing 
of  Act  XVII  of  1836.  The  Begum's  territories  were  treated  as  ex- 
cepted from  the  conquered  territories  ;  and  although  the  sovereign 
rights  of  Scindia  over  these  ten-itories  passed  under  the  Treaty  of 
1803,  they  passed,  subject  to  the  rights  of  the  Begum,  the  precise 
definition  whereof  was  then  the  subject  of  the  negotiations  which 
resulted  in  the  agreement  of  1805.  Accordingly,  on  the  Begum's 
death,  it  was  thought' necessary  to  pass  an  Act  of  the  Legislature 
in  order  to  legalize  the  introduction  of  Regulation  law  into  these 
territories  by  order  of  the  Governor-General.  That  this  was  done 
by  legislation,  and  not  by  proclamation,  aff'ords  perhaps,  another 
argument  against  treating  the  annexation  of  these  territories  as  an 
act  of  conquest  or  arbitrary  power,  or  as  the  exercise  of  an  original 
right  of  conquest  w^hich  had  remained  in  suspense  during  the  Be- 
gum's lifetime.  It  is  probable,  however,  that  the  abnormal  condi- 
tion of  these  territories  was  one  reason  why  the  resumption  took 
place,  not  as  it  would  have  taken  place  in  a  province  or  district 
wherein  the  action  of  Government  is  fettered  by  the  regulations, 
by  a  resumption  bMit,  but  in  what  is  called  the  political  department  ; 
and  thus  both  parties  seem,  for  some  time  at  least,  to  have  con- 
sidered that  the  act  was  in  the  nature  of  an  Act  of  State.  For  it 
is  to  be  observed  that  Mr.  Dyce  Sombre   himself  asserted  his  sup- 
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posed  rights  by  memorials  and  appeals  to  one  political  authority 
after  another,  beginning  with  the  Lieutenant-Governor  of  the 
North-West  Provinces,  and  ending  with  the  Prime  Minister ;  and 
that  it  was  not  until  after  his  lunacy  and  the  order  of  Lord 
Chancellor  Lyndhurst  in  that  matter,  that  any  recourse  to  the 
municipal  courts  was  had,  or  apparently  even  contemplated. 

These  considerations,  however,  though  they  may  explain  much 
of  what  appears  from  the  record  to  have  taken  place,  cannot  affect 
the  determination  of  the  qiiestion  under  consideration.  They  can- 
not alter  the  legal  nature  of  the  acts  of  Government,  or  make  tlie 
resumption,  under  the  assertion  of  a  legal  title,  of  lands  claimed 
adversely  by  a  subject,  an  arbitrary  act  of  Sovereign  power  against 
an  independent  State.  And  even  if  the  state  of  the  law  in  the 
territories  in  question  at  the  time  when  the  act  of  resumption 
took  place  gave  — as  perhaps  it  did — a  larger  power  of  resumption 
to  the  East  India  Company  than  it  possessed  in  the  Regulation 
Provinces,  that  circumstance  would  not  exclude  the  jurisdiction  of 
the  Courts.  For  these  reasons  their  Lordships  are  of  opinion  that 
the  lirst  ground  of  defence,  being  that  on  which  the  Courts  below 
have  mainly  proceeded,  fails. 

This  being  so,  it  is  next  to  be  considered  whether  the  Appel- 
lants have  established  their  title  to  Badshapore  Jharsa  as  held  in 
perpetuity  by  a  rent-free  tenure  ;  in  other  words,  whether  they 
have  proved  a  grant  by  the  Sovereign  Power  of  the  rent  of  the 
lands,  which  rent  would  otherwise  be  payable  to  the  State. 

The  original  suit  having  been  brought  in  1848,  to  recover  the 
estate  from  the  East  India  Company,  which  had  been  in  possession 
since  1836,  the  burden  of  proving  a  title  sufficient  to  disturb  that 
possession  necessarily  lies  upon  the  Appellants.  This,  however, 
would  not  have  been  otherwise  had  the  commencement  of  the 
litigation  been  in  1836,  and  by  proceedings  in  an  ordinary  resump- 
tion suit.  For  the  regulations  touching  such  suits  cast  upon  the 
person  who  claims  to  hold  land  lakhiraj,  or  free  from  assessment 
to  Government  revenue,  the  burden  of  establishing  a  title  recog- 
nized by  law  as  sufficient  to  give  that  exceptional  immunity,  and 
recpiire  very  stringent  proof  in  such  cases. 

Regulation  II  of  1819,  which  the  Appellants,  in  their  origi- 
nal pleading  at  p.  8,  invoke  as  one  of  those  by  which  the  claims 
of  Mr.  Dyce  Sombre  ought  to  have  been  determined  in  1836,  by 
its  28th  Section  provides,  that  an  ancient  Sunnud  shall  not  be 
treated  as  sufficient  proof  of  its  contents  on  the  faith  of  its  seal, 
or  without  confirmatory  evidence.  And  Section  3  of  Regulation 
XIV  of  1825,  also  shows  the  high  degree  of  proof  required.  Nor 
are  such  provisions  unreasonable,  since  every  grant  of  this  kind 
implies  a  perpetual  alienation  in  favour  of  some  individual,  and 
his  heirs,  of  a  portion  of  the  land  revenue  (the  impost,  if  impost 
it  is  to  be  called,  which  immemorial  custom  has  made  the  most 
natural  and  tolerable  to  the  natives  of  India),  and  thus  operates 
not  only  in  derogation  of  the  rights  of  future  Governments,  but 
to  the  injury  of  the  subject,  on  whom  the  incidence  of  taxation 
for  the  necessary  purposes  of  Government  will  be  the  heavier,  ia 
proportion  as  the  public  revenue  is  wasted  by  such  alienationg. 
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It  is  of  the  utmost  importance  in  a  f  ase  like  the  present  to 
ohsei'vc  in  what  manner  and  upon  what  proofs  the  case  of  any 
claimant  is  first  advanced. 

In  the  plaint  filed  in  August  1848  by  the  Committee  of  Mr. 
Dyce  Sombre,  it  was  stated  generally  and  without  condescending 
on  the  name  of  the  grantee,  that  the  Altunigha  Jaghir  Badshapore 
Jharsa  was  originally  granted  by  the  Emperor  Shah  Allum,  and 
subsequently  confirmed  by  Madho  Rao  Scindia.  But  in  the 
substituted  plaint,  which  was  filed  in  January  1864,  by  the  Appel- 
lants, and  must  be  taken  to  be  the  foundation  of  the  existing  suit, 
the  statement  is  more  specific.  It  is  this — "The  Pergunnah  of 
Jharsa,  inclusive  of  Badshapore,  was  granted  as  an  Altunigha  Jag- 
hir to  the  Begum  Sombre  (or  Sumroo)  by  his  late  Majesty  Shah 
Allum,  in  the  30th  year  of  ascension,  and  this  grant  according  to 
the  sunnud,  dated  the  2nd  Zuffer,  the  37th  year  of  the  Recension, 
was  confirmed  by  the  Mahamjah  Madho  Rao  Scindia."  And  the 
4th,  5th,  and  6th  of  the  issues  settled  in  the  cause  upon  which  the 
parties  went  to  trial  were,  w^hether  the  Pergunnah  of  Badshapore 
Jhaisa  was  granted  by  the  Shah  Allum  to  the  Begum  Sumroo,  aa 
mentioned  in  the  plaint  1 

Whether,  if  it  w^ere  so  granted,  Shah  Allum,  at  the  time  of 
such  grant,  possessed  and  exercised  supreme  power  within  the 
territory  in  which  the  lands  were  situated  ?  and 

Whether,  if  the  same  w^ere  granted,  the  grant  was  confirmed 
by  Madho  Rao  Scindia,  as  in  the  plaint  mentioned  1 

It  will  be  convenient  here  to  state  the  history  and  character 
of  the  alleged  grant  from  Shah  Allum  as  disclosed  by  the  docu- 
ments upon  which  the  Appellants  mainly  rely,  viz.,  the  papers 
procured  from  Delhi. 

The  case  which  the  Counsel  for  the  Appellants  make  on  these 
documents  is,  1st,  that  in  the  month  of  Shuwal  in  the  30th  year 
of  Shah  Allum,  the  Begum  presented  a  petition,  praying  that  a 
new  and  complete  Altumgha  sunnud  of  Pergunnah  Jharsa  might' 
be  granted  to  her  in  substitution  for  one  previously  granted  to 
ZufFur  Yaub  Khan,  the  son  of  Sombre  or  Sumroo  ;  2ndly,  that  a 
report  w^as  made,  recapitulating  the  prior  devolution  of  the  estate, 
showing  that  it  had  been  held  by  certain  great  officers  of  the 
Court  of  Delhi  in  succession,  as  part  of  their  respective  Jaghirs, 
that  it  had  for  some  time  "  continued  released  "  as  Jaidad  of  the 
battalion  of  Sumroo  Bahadoor  Feringee  ;  and  on  the  15th  of  Rujub 
of  that  year  (with  the  exception  of  certain  villages)  had  been  gran- 
ted in  Altumgha  to  Zuffur  Yaub  Khan  on  a  representation  that  an 
Altumgha  sunnud  under  the  seal  of  Maharajah  Puttail  (said  in  one 
part  of  the  record  to  be  a  title  of  Scindia)  had  been  lost  ;  3rdly, 
that  on  this  report  and  on  the  19th  of  Shuwal  the  King  issued  a 
Firaian  to  the  effect  that  an  Altumgha  grant  of  Badshapore 
Jharsa,  with  the  exception  of  the  villages  excepted  from  the  grant 
to  Zuffur  Yaub  Khan,  should  be  made  to  the  Begum  in  the  terms 
therein  expressed  ;  4thly,  that  whether  the  formal  grant  or  sunnud 
was  or  was  not  issued  to  her  in  pursuance  of  that  Firman,  she  two 
months  afterwards  presented  another  petition,  in  which  she  made 
no  reference  to  the  preceding  grant  to  Zuffur  Yaub  Khan,  but 
stated  that  all  the   estate,    including  the    excepted   villages,  had, 
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since  the  death  of  Sumroo,  been  in  her  possession  as  Jaidad  ;  and 
that  in  consequence  of  that  petition  a  sunnud  of  the  whole  estate, 
inckiding  the  vilUiges  before  excepted,  was  granted  to  her  in 
Altumgha  under  the  Khas'  seal  and  Golden  Togra  of  the  Emperor 
on  the  9th  of  Zilhij  in  the  30th  year  of  his  reign. 

If  these  facts  are  true  it  follows  that  until  the  month  of 
Shawul,  or  that  of  Zilhij,  in  the  30th  year  of  Shah  Allum,  what- 
ever interest  the  Begum  had  in  Badshapore  was  in  the  nature  of  a 
Jaidad  tenure  ;  that  Zuffur  Yaub  Khan  never  had  an  Altumgha 
grant  of  that  estate  under  a  sunnud  of  the  Emperor  except  for  a 
period  of,  at  most,  three  months,  and  that,  so  far  as  appears,  he 
was  never  in  possession  under  that  grant. 

The  original  documents,  of  which  the  foregoing  is  the  effect, 
were  not  produced,  and  the  copies  or  alleged  copies  produced  in 
evidence  are  admitted  to  have  had  no  existence  before  1847. 
They  arc  said  to  have  been  then  copied  from  old  records  at  Delhi 
at  the  instance  of  the  Committee  of  Mr.  Dyce  Sombre,  or  his  legal 
advisers,  with  a  view  to  the  proceedings  commenced  in  the  follow- 
ing year. 

If  the  transactions  w^hich  they  represent  to  have  taken  place, 
really  took  place,  an  original  sunnud,  in  the  terms  of  what  in  the 
record  at  page  32  is  called  "sunnud  No.  3,"  must  have  been  issued 
to  the  Begum  Sumroo  under  the  seal  of  Shah  Allum.  But  of  this 
original  sunnud  there  is  no  trace.  It  is  not  produced  ;  its  loss  is 
not  accounted  for.     There  is  no  evidence  that  anybody  ever  saw  it. 

It  has  been  strongly  argued  for  the  Government  that  the  non- 
production  of  the  original  not  being  accounted  for  secondary  evi- 
dence of  its  contents  is  not  admissible.  Their  Lordships  are  by 
uo  means  prepared  to  say  that  an  Indian  Judge  w^ould  not  do 
right,  according  to  the  practice  of  the  Courts  of  that  counti-y,  in 
rejecting  a  copy  if  the  absence  of  the  original  were  not  satisfactori- 
ly accounted  for.  There  seems  to  be  no  reason  for  assuming  that 
a  rule  requiring  the  best  evidence  producible  to  be  produced,  has 
no  application  to  Courts  of  which  the  Judges  may  be  presumed  to 
be,  for  want  of  professional  training,  less  capable  than  they  are 
elsewhere  of  weighing  the  effect  of  evidence.  This  Committee 
undoubtedly  enforced  the  rule  in  the  case  of  Syud  Abbas  Ali 
Khan,  3  Moore's  I.  A.,  p.  156.  There  have,  how^ever,  been  other 
cases  in  which  their  Lordships  have  declined  to  apply  to  Indian 
cases  the  strict  rules  of  evidence  which  obtain  in  this  country  on 
trials  at  nisi  prius.  And,  considering  that  in  this  case  the  Judge 
of  First  Instance  has  commented  on  the  copies  in  question,  their 
Lordships  propose  to  treat  them  as  admitted  in  point  of  fact,  and 
to  consider  what  credit  and  effect  ought  to  be  given  to  them. 
Nevertheless,  in  weighing  the  whole  evidence  given  in  support  of 
the  Appellants'  title,  the  absence  of  proof  that  the  original  sunnud 
once  existed,  and  was  subsequently  lost  or  destroyed,  is  a  very 
grave  circumstance,  which  cannot  be  excluded   from  consideration. 

The  case  as  to  the  copies  of  the  sunnud,  put  forward  by  the 
learned  counsel  for  the  Appellants,  is,  that  they  are  proved  to  be 
copies  taken  from  ancient  documents  at  Delhi,  since  destroyed  in 
the  mutiny,  which,  whilst  they  existed,  were  public  records,  and 
of  the  same  value  as  a  duplicate  original  of  the  missing  sunnud. 
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But  what  is  the  evidence  as  to  these  pi4)ers  J  I'he  proof 
of  the  most  important  of  them,  that  called  Runnud  No.  3,  depends 
on  the  testimony  of  the  witness,  Balmokund,  given  in  1865,  and 
set  forth  at  p.  54  of  this  Record.  He  has  deposed  that,  in  1847, 
he  was  ordered  by  the  then  Pcshkar  of  the  King  of  Delhi,  to  make 
the  copy  in  (piestion  from  an  old  paper  which  the  latter  took  out 
of  a  cloth.  The  words  of  the  witness  are,  *'  It  was  out  of  a  dozen 
or  so  of  the  papers  of  the  former  times  which  had  *  escaped,'  and 
been  tied  np  by  him  in  his  '  busta,'  or  record  cloth."  He  goes  on 
to  say,  "  There  had  been  countless  papers  in  the  charge  of  his 
( the  Peahkar's )  forefathers ;  many  of  them  had  doubtless  been 
destroyed  by  insects,  or  perished  in  other  ways.  By  *  escaped,' 
I  mean  those  old  papers  or  records  which  had  come  down  from 
his  forefathers  into  his  actual  possession."  In  answer  to  the  in- 
quiry, What  had. become  of  the  paper  from  which  he  made  the 
copy,  he  said,  "The  Peshkar  died  in  1850,  and  all  trace  of  his  do- 
cuments has  disappeared ;"  and  added,  that  the  different  servants 
of  the  king  had  each  in  their  possession  a  few  pounds'  weight  of 
documents,  that  had  been  handed  down  from  father  to  son,  besides 
those  relating  to  their  ow^n  time.  He  had  j)reviously  said,  when 
asked  whether  he  lived  in  the  Peshkar's  house,  "  No  ;  I  went 
there  for  business ;  after  the  taking  of  Delhi  by  the  British  " 
( which  words,  as  the  Peshkar  died  in  1850,  must  be  taken  to 
refer  to  the  original  introduction  of  British  authority  in  Delhi, 
i-ather  than  to  the  taking  of  the  city  in  1857),  "the  'duftur* 
( registiy  office  )   of  the  king  hardly  existed." 

Hence  it  appears  that  the  paper  from  which  the  copy  is  said 
to  have  been  made  was  anything  but  a  record  regularly  kept  and 
preserved,  which  afterwards  perished  in  the  storming  of  Delhi, 
if  all  credit  be  given  to  the  witness  and  to  his  means  of  know- 
ledge. It  came  to  the  Peshkar  with  a  few  pounds'  wx'ight  of 
other  documents,  was  accidentally  preserved  when  many  others 
perished,  and  disappeared  with  him.  Their  Lordships  cannot 
treat  such  a  paper  as  having  the  validity  of  an  authentic  record, 
the  value  of  which  depends  on  its  custody  in  an  authorized  regis- 
try by  a  responsible  officer.  The  evidence  of  Chujo  Singh,  as  to 
the  other  and  less  important  paper  ( No.  4 )  is  of  the  same  charac- 
ter. 

An  attempt  was  made  to  cast  further  suspicion  on  these 
copies  and  the  transactions  which  they  are  produced  to  prove  by 
the  dates.  It  is  contended  on  the  part  of  the  Respondent  that 
the  months  of  Shawul  and  Zilhij  of  the  30th  year  of  Shah  Alhim, 
fall  within  the  autumn  of  1788,  when  he  was  a  helpless  prisoner 
in  the  hands  of  Gholam  Khadir,  the  Rohilla,  who  put  out  his  eyes. 
On  the  other  hand,  the  Appellants  assert  that  the  date  in  question 
con-esponds  with  the  autumn  of  1789.  There  is  mnch  that  may 
be  urged  to  support  the  Respondent's  contention.  It  seems  to  be 
certain  that  Shah  Allum's  reign,  notwithstanding  a  short  inter- 
regnum, was  calculated  from  the  death  of  his  father  Alamgir  II, 
which  Mr.  Elphinstone  and  the  best  historians  fix  in  November, 
1759,  corresponding  with  Rabi  II,  a.  h.  1173.  It  follows  that, 
the  "  Jalus  "  or  accession  of  Shah  Allum  is  correctly  fixed  by  Mr. 
Prinsep  in  his  Tables  as  1  JumadiT,  a.  h.  1173  ;  and  if  the  30th 
year  of  that  Prince's  reign  is  to  be  calculated  in  the  ordinary  way 
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from  that  date,  it  would  begin  on  the  1  Jumadi  I,  a.  h.  1202,  and 
end  with  the  1  Jumadi  I,  a.  h.  12034  The  months  of  Shuwaland 
Zilhij  of  the  30th  year  would  then  fall  within  1203,  and  coires- 
pond  with  the  autumn  mouths  of  1788*  On  the  other  hand,  the 
Appellants  have  referred  to  some  coins  and  seals,  from  which  it 
would  appear  that  the  30th  year  of  Shah  Allum's  reign  was  treat- 
ed as  identical  with  a.  h.  1 203  •  and  from  this  and  a  passage  in 
Mr.  Seton's  letter,  afterwards  referred  to,  they  have  argued  that 
the  dates  in  question  must  be  taken  to  correspond  with  the  au- 
tumn months  of  1789.  This  view  may  perhaps  be  capable  of 
being  reconciled  with  the  date  of  Shah  Allum's  accession  by  some 
peculiar  mode  of  calculating  the  Jalus  year  ;  and  their  Lordshipa 
would  be  sorry  to  make  their  decision  turn  in  any  way  upon  a 
disputed  point  of  Indian  chronology.  They  may  observe,  how- 
ever, that  even  if  the  dates  in  question  are  taken  to  fall  within 
the  year  1789,  there  is  reason  to  doubt  whether  Shah  Allum  was 
at  that  time  in  a  condition  eftectually  to  alienate  any  part  of  the 
revenues  of  the  territories  within  which  Badshapore  is  situated ; 
at  least,  without  the  concurrence  of  Scindia  ;  and  that  there  is  no 
suggestion  that  the  alleged  grant  received  the  sanction  of  the 
Mahratta  Power  until  1795. 

Their  Lordships,  considering  the  nature  of  the  documents 
under  consideration,  the  testimony  by  which  they  are  supported, 
have  come  to  the  conclusion  that  the  Appellants  have  not  given 
evidence  which  can  be  accepted  as  sufficient  proof  of  a  grant,  of 
which  the  original  is  neither  forthcoming  nor  accounted  for,  un- 
less the  presumption  of  its  existence  can  be  assisted  by  the  other 
evidence  in  the  cause. 

The  corroboration  chiefly  insisted  upon  was  of  this  kind  :  it 
was  argued  that  copies  of  certain  sunnuds,  showing  his  title  to 
Badshapore,  were  proved  to  have  been  sent  by  Mr.  Dyce  Sombre 
in  1836  to  the  officers  of  Government ;  that  these  were  not  shown 
to  have  been  returned  by  the  Government,  and  have  not  been 
produced  by  them  in  this  suit :  that  they  must  therefore  be  as- 
sumed to  have  been  identical,  or,  at  all  events,  not  inconsistent 
with  the  documents  subsequently  procured  from  Delhi.  It  was 
further  insisted  that,  inasmuch  as  Government  did  not  question 
the  genuineness  of  these  sunnuds  in  1836,  they  must  be  taken  to 
have  been  then  satisfied  of  their  authenticity.  This  argument  is 
confined  to  the  copies  of  sunnuds  supposed  to  have  been  sent  by 
Mr.  Dyce  Sombre  after  the  Begum's  death.  It  is  hardly  preten- 
ded that  the  Government  ever  received  from  her  any  document  of 
title  except  a  copy  of  Scindia's  Perwannah.  The  sunnuds  sent  to 
Mr.  Fraser,  whatever  they  may  have  been,  were  returned  by  her 
messenger.  Mr.  Forsyth,  on  the  other  hand,  argued  strongly  that 
Government  was  not  shown  to  have  received  from  Mr.  Dyce 
Sombre  copies  of  any  documents  corresponding  with  those  now 
relied  upon  ;  or,  indeed,  the  copy  of  any  document  of  title  ex- 
cept Scindia's  Perwannah.  The  evidence  on  the  point  is  as  fol- 
lows : — 

Mr.  Dyce  Sombre,  writing  in  the  beginning  of  March  1836, 
to  Mr.  Hamilton,  says  :  "I  beg  to  say  I  have  already  forwarded  to 
you  the  copies  of  the  sunnuds,  by  which  her  late  Highness  held 
her  Jaidad,  aud  the  Pergannah  of  Badshapore  in  Altumgha^  assign^ 


iO  PRIVY  COUNCIL  CASE. 


ed  to  her  by  the  former  Rulers  of  Hindotitan,  being  antecedent  to 
the  British  sway  of  this  adjoining  district."  These  words  would 
be  grammatically  accurate,  if  nothing  relating  to  Badshapore  but 
a  copy  of  Scindia's  Perwannah,  previously  called  by  the  Begum, 
in  her  letter  of  1832,  a  sunnud,  had  been  sent.  And  Mr.  Hamil- 
ton, writing  to  Mr.  Hutchinson  (p.  116)  says — "I  also  annex  a 
copy  of  the  sunnud  referring  to  Badshapore  having  in  the  preced- 
ing sentence  spoken  of  the  sunnuds  relating  to  Sirdhana."  The 
argument  that  he  would  not  have  applied  the  word  sunnud  to  the 
Perwannah  does  not  appear  conclusive.  Their  Lordships  can 
give  no  credit  to  the  alleged  copy  of  the  letter  set  out  at  p.  29, 
it  was  hardly  pressed  by  Sir  Roimdell  Palmer  in  reply.  But  Mr, 
Hamilton's  letters  of  the  20th  May,  1836  (p.  169),  and  of  Decem- 
ber, 1836  (p.  121),  have  been  strongly  relied  upon  by  the  Appel- 
lants. They  were  written  by  him  as  Collector  of  Meerut,  with 
the  object  of  having  applied  to  the  back  rents  of  Sirdhana,  which 
was  within  his  jurisdiction,  a  more  stringent  rule  than  that  which 
his  superiors  were  disposed  to  apply  either  to  Sirdhana,  or  to 
Badshapore  (with  which  he  had  no  official  connection).  He  draws 
a  distinction  between  the  two  tenures ;  treating  Sirdhana  as 
Jaidad,  and  Badshapore,  whether  resumable  or  not,  as  the  Begum's 
personal  Jaghir.  That  this  was  the  nature  of  the  Begum's  claim 
would  perhaps  appear  from  the  copy  of  vScindia's  Perwannah  ; 
but  it  must  be  admitted  that  these  letters  are,  on  the  whole,  more 
consistent  with  the  Appellants'  than  with  the  Respondent's  theory, 
concerning  the  number  and  nature  of  the  documents  s€nt  by  Mr, 
Dyce  Sombre. 

•On«  great  and  urtexplained  difficulty,  however,  touching  the 
•^copies  of  sunnuds  supposed  to  have  been  sent  by  Mr.  Dyce  Som- 
bre is  this  : — From  what  were  these  copies  made  1  If  from  origi- 
nals, where  are  the  originals "?  If  from  other  copies  (and  it  was 
admitted  at  the  Bar  that  he  must  be  presumed  to  have  retained 
copies  of  whatever  be  sent),  what  became  of  those  copies?  Mr, 
Dyce  Sombre  was  in  correspondence  with  the  Home  Authorities 
touching  his  claim,  up  to  1842  (p.  41).  He  was  presumably  then 
in  possession  of  all  the  documentary  proof  he  ever  had  of  his  title. 
He  was  found  a  lunatic  on  the  30th  of  July,  1843,  and  Mr,  Larkins 
was  appointed  his  Committee  in  1844.  There  was  a  faint  sugges- 
tion at  the  Bar  that  his  documents  of  title  were  lost  or  destroyed 
during  his  lunacy.  But  there  is  not  the  slightest  proof  of  this; 
and  the  non-production  of  any  such  documents  in  the  suit  affords 
grounds  for  supposing  that  neither  Mr.  Dyce  Sombre,  between 
1836  and  1842,  nor  Mr.  Larkins,  when  he  took  the  advice  of 
Counsel  in  1847,  had  any  copies  of  the  alleged  sunnuds  from  Shah 
Allum  ;  and,  if  so,  it  seems  difficult  to  fix  the  Goveniment  with 
clear  notice  in  1836  of  the  previous  title  now  sought  to  be  estab- 
lished by  the  -copies  procured  from  Delhi  in  1847. 

Their  Lordships  are  of  opinion  that  even  if  the  Govern- 
ment were  fixed  with  the  notice  of  the  claim  of  such  title,  it  is 
not  to  be  inferred  that,  because  they  did  not  then  dispute,  they 
admitted,  its  genuineness.  It  is  clear  from  all  the  proceedings 
that  they  did  not  profess  to  investigate  the  title.  Their  position 
throughout  was^    that  the   tenure  was,    either  in  its  nature  or  by 
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arrangement,  resumable  on  the  Begum's  death,  and  they  resumed 
it  when  that  event  happened. 

The  Appellants'  case,  however,  presents  still  graver  difficul- 
ties. When  a  doubtful  title  is  in  dispute  the  first  question  that 
suggests  itself  is — when  was  it  first  asserted  1  and  has  it  been  con- 
tinuously and  consistently  asserted  ?  In  the  present  case  it  is 
clear  that  this  particular  title  was  never  asserted  by  the  Begum 
in  her  lifetime,  but  that,  on  the  contrary,  she  repeatedly  asserted 
a  different  one,  and  acted  in  a  manner  wholly  inconsistent  v/ith  the 
presumption  of  its  having  existed.  The  following  is  the  short 
summary  of  the  correspondence  of  the  Begum  in  her  lifetime  with 
the  Government,  touching  Badshapore. 

The  first  mention  of  any  special  title  to  the  Pergunnah  is  to 
be  found  in  the  printed  correspondence  in  Mr.  Seton's  letter  of  the 
24th  February,  1808,  when  he  complains  of  the  attempt  of  the 
Begum  on  the  25th  of  November,  1807,  to  obtain  from  the  King 
of  Delhi  a  new  Firman,  granting  this  Pergunnah  as  an  Enam 
Altumgha  to  Mr.  George  Dyce  (the  father  of  Mr.  Dyce  Sombre) 
and  his  descendants.  Mr.  Seton's  statement  as  to  the  property  is, 
that  it  was  bestowed  as  a  Jaghir  (which  may  be  a  mere  estate  for 
life)  by  Shah  AUum  in  the  thirtieth  year  of  his  reign,  which  he 
treats  as  corresponding  to  1789  a.  d.,  upon  Zuffur  Yaiib  Khan  ; 
that  the  Begum  had  obtained  possession  of  it  in  that  person's  life- 
time, and  retained  such  possession  after  his  death  ;  and  had  now 
obtained  a  new  Firman  bestowing  Pergunnah  Jharsa  and  the  town 
of  Badshapore,  formerly  the  Jaghir  of  Zuffer  Yaub  Khan,  as  an 
Altumgha  upon  Mr.  George  Dyce  and  his  descendants. 

The  Government  of  the  day  objected  to  this  proceeding  ;  in- 
sisted that  Badshapore,  like  the  Begum's  possessions  in  the  Doab, 
would  revert  to  the  East  India  Company  on  her  death,  and  was 
obviously  determined  not  to  recognize  as  valid  any  grants  of  that 
nature  which  might  be  made  at  that  date  by  the  King  of  Delhi  ; 
but  recommended  that,  in  deference  to  the  King  and  to  her,  she 
should  be  induced  by  friendly  negotiations  to  give  up  the  new 
sunnud.  The  negotiations  for  this  purpose  went  on  till  1811, 
when  the  Begum  did  give  up  the  new^  sunnud.  But  the  important 
fact  in  this  transaction  is,  that  the  case  she  then  put  f;3rward  (see 
her  letter  of  the  16th  of  February,  1811,  p.  83)  was  the  follow- 
ing : — "  I  had,  as  I  still  retain,  a  firm  conviction  in  my  own  mind 
that  the  Pergunnah  of  Badshapore,  and  the  villages  of  Bhijapoora 
and  Bhudpore,  were  held  as  Altumgha  to  my  late  son,  and  w^ould 
consequently  revert  to  my  adopted  son,  (ieorge  Alexander  David 
Dyce,  in  virtue  of  his  marriage  with  my  granddaughter.  On  this 
subject  doubts  have  arisen  respecting  the  nature  of  the  grant, 
which  is  not  now  to  be  found  in  the  family  records.  I  consequent- 
ly cannot  urge  a  positive  right,  but,"  (fee. 

This  letter  contains  most  important  adniissions,  which  are 
utterly  fatal  to  the  title  set  up  in  the  amended  plaint.  It  shows 
that  at  that  time  no  grant  could  be  found  ;  furthermore,  it  asserts 
"  the  firm  conviction  "  in  the  Begum's  mind  that  Badshapore  was 
held  as  Altumgha  to  her  late  son,  but  that,  in  consequence  of 
doubts  respecting  the  nature  of  the  grant  which  could  not  be  found 
in  the  family    records,    she    could    not    urge    *'a  positive    right." 
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Now  it  is  inconceivable  that  if  Bhe  had  obtained  a  grant  ti 
herself  from  Shah  Alhim,  she  should  not,  at  this  date  (1811  ), 
have  remembered  it,  and  remembering  it,  should  not  have  put  it 
forward  ;  and  if  such  a  grant  ever  had  existence,  and  could  not 
then  be  found  among  her  family  records,  what  reason  can  be  sug- 
gested why  she  should  not  then  have  applied  to  the  Registry  of 
the  King  at  Delhi  for  a  copy  of  it  1 

In  1825,  after  an  interval  of  fourteen  years,  she  proposed  to 
surrender  the  Jaghirs  held  by  her,  including  Badshapore,  a  pro- 
posal which  was  never  can-ied  into  effect.  She  seems  to  have  then 
made  no  statement  of  her  title,  but  the  representation  of  Colonel 
Dyce,  with  whom  she  was  then  on  bad  terms,  was,  that  the  sun- 
nud  on  which  the  Jnghir  was  held,  whatever  its  cflrect,  was  in 
favour  of  Zuffur  Yanb  Khan.  Had  the  Begum  at  that  time  been 
in  possession  of  sunnuds  in  her  own  favour,  superseding  the  grant 
to  Zuffur  Yaub  Khan,  she  would  hardly  have  failed  to  produce 
them. 

In  1831  she  first  expressed  a  desire  that  her  Jaghirs  should 
be  assigned  to  Mr.  Dyce  Sombre,  whom  she  designates  as  her 
adopted  son  and  intended  heir.  In  her  letter  to  Government  she 
speaks  of  Badshapore  and  its  dependent  villages  as  property  "  which 
the  deceased  Nawab,  his  grand-father,  was  possessed  of  on  Al- 
tumgha  tenure." 

The  Government,  then,  as  before,  appears  to  have  refused  its 
assent  to  the  alienation  after  her  death  of  any  of  the  lands  held 
by  her  reut-fi-ee  ;  treating  the  whole  as  revertible  to  Government 
after  her  death.  Some  time  in  1832,  as  it  is  supposed,  she  made 
a  further  application  to  Government  by  the  letter  of  which  the 
substance  is  Ret  forth  at  p.  180  of  the  Record.  This  letter  is  the 
only  one  which  can  be  taken  to  contain  the  assertion  of  an 
Altumgha  title  to  Badshapore  in  herself.  She  speaks  of  the  estate 
as  **  my  Altumgha  "  ;  and  forwards  with  some  other  documents  a 
copy  of  Scindia's  Perwannah.  But  even  in  this  letter,  when  com- 
bating the  supposed  objection  of  Government  that  Badshapore  was 
included  in  the  arrangement  made  with  her,  through  Mr.  Guthrie, 
she  says  :  "  I  beg  to  observe  that  the  country  of  the  Doab  only 
is  mentioned  in  it  (  Mr.  Guthrie's  letter);  while  the  Pergimnah 
of  Badshapore  alias  Jharsa  my  Altumgha,  and  the  gardens,  &o., 
were  bestowed  on  Nawab  Zuffur  Yaub  Khan,  the  maternal  grand- 
father of  Mr.  Dyce,  for  his  expenses."  This  sentence  would  im- 
ply that  the  title  was  that  of  Zuffur  Yaub  Khan,  though  the  de 
facto  possession  was  hers. 

In  March  1833,  she  again  renewed  the  attempt  to  get  the 
Government  to  consent  to  the  transmission  of  this  estate  to  Mr. 
Dyce  Sombre.  The  Government  again  refused  to  give  its  consent, 
treating  the  estate  as  held  on  a  life  tenure  only.  But  on  this 
occasion  the  Begum  once  more  clearly  (see  p.  184)  rested  her 
claim  iipon  an  alleged  Altumgha  grant  to  Nawab  Zuffur  Yaub 
Khan;  and  referred  to  sunnuds  importing  such  a  grant  as  being* 
in  her  possession.  There  was  not  on  this  occasion  the  slightest 
suggestion  of  a  grant  in  her  own  favour. 

The  discussions,  therefore,  between  the  Government  and  the 
B^^um  touching  Badshapore  and  the    tenure  on  which  it  was  held. 
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cover  a  period  from  1808  to  1833.  The  Government  throughout 
that  period  insisted  that  her  interest  was  limited  to  her  life,  and 
that  on  her  death  the  estate  would  revert  to  the  State.  The 
Begum,  on  three  or  four  several  occasions,  at  considerable  inter- 
vals of  time,  contended  that  the  tenure  was  Altumgha ;  some- 
times appealed  to  the  Government  to  continue  it  after  her  death 
as  a  matter  of  favour ;  sometimes  attempted  to  raise  a  claim  as  of 
right ;  but  on  every  occasion,  except,  perhaps,  in  her  ambiguous 
letter  in  1832,  rested  on  the  alleged  grant  to  the  son  of  Sumroo, 
and  never  pretended  that  that  grant  had  been  superseded  by  the 
sunnuds  in  her  own  favour,  on  which  the  Appellants  now  rely. 
Her  letters,  moreover,  point  to  a  substantial  grant  of  the  estate 
to  Zuffur  Yaub  Khan  in  Altumgha,  and  to  the  possession  of  it  by 
him  under  that  tenure.  They  are  quite  inconsistent  with  the 
case  made  by  the  Delhi  document,  viz.,  that  the  Altumgha  grant 
to  him  endured  only  three  months  ;  and  was  never  perfected  by 
possession.  The  correspondence  also  concerning  the  pensions  and 
the  negociations  she  entered  into  on  that  subject  are  wholly  in- 
consistent with  the  theory  that  she  held  or  claimed  to  hold  Bad- 
shapore  in  Altumgha  by  a  valid  grant  to  herself. 

Sir  Koundell  Palmer  endeavoured  to  meet  the  strong  pre- 
sumption which  this  continued  course  of  conduct,  and  these  re- 
peated representations  on  the  part  of  the  Begum  raise  against  the 
validity  of  the  alleged  sunnuds,  by  an  ingenious  theory  that  she 
may  have  conceived  that  claims  founded  on  an  alleged  grant  to 
Nawab  Zutfur  Yaub  Khan  would  be  more  likely  to  find  favour 
with  Government  than  one  founded  on  sunnuds  in  her  own  favour ; 
because  they  might  treat  the  latter  as  superseded  by  the  agree- 
ment of  1805.  This  suggestion,  which  after  all  is  pure  specula- 
tion, does  not  really  afiford  a  probable  explanation  of  her  conduct. 
If  an  Altumgha  Jaghir  had  been  granted  to  Nawab  ZufFur  Yaub 
Khan,  the  Begum  had  virtually  usurped  his  rights  before  the  ces- 
sion of  the  territories  west  of  the  Jumna  by  Scindia  to  the  East 
India  Company.  The  British  Government  would  in  no  way  be 
bound,  and  certainly  would  be  little  disposed,  to  recognize  a  title 
which  had  been  de  facto  defeated  before  the  territories  in  question 
were  ceded  to  them.  They  would  be  less  inclined  to  recognize  it 
if  the  title  of  Zuffur  Yaub  Khan  had  been  of  so  flimsy  a  character 
and  short  duration,  as  the  case  now  made  represents  it  to  have 
been ;  and  had  been  de  jure  superseded  by  a  grant  to  the  Begum 
in  1789.  If  the  case  of  the  Appellants  is  true  these  circumstances 
might  easily  have  been  ascertained  by  inquiry  through  the  British 
officers  at  Delhi.  Again,  the  Begum  could  not  make  title  to  the 
estate  through  the  son  of  Sumroo.  In  seeking  to  transmit  the 
estate  to  Dyce  Sombre,  she  sought  to  transmit  it  as  from  herself. 
It  was,  therefore,  more  natural,  if  she  had  a  title  in  her  by  valid 
Bunnuds  from  Shah  Allum,  that  she  should  put  forward  and  rely 
on  that  title,  than  that  she  should  rest  on  the  old  grant  to 
Sumroo's  son  which  she  herself  had  practically  set  aside.  Nor  is 
it  easy  to  explain  why,  in  1807,  she  should  have  obtained  from 
the  Court  of  Delhi  a  sunnud,  little  likely  to  be  recognized  by  the 
British  Government,  and  founded  on  the  alleged  title  of  Zuffur 
Yaub  Khan,  when,  if  the  present  case  be  true,  that  title  had  been 
already  superseded  by  a  valid  sunnud  in  her  own  favour. 
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If  the  validity  of  the  documents  on  which  the  Appellants 
now  rely  were  supported  by  strong  and  independent  evidence,  it 
might  be  reasonable  to  endeavour  to  account  for  the  Begum's 
silence  concerning  them  by  theories,  more  or  less  plausible,  of  the 
nature  of  that  put  forward  by  Sir  Roundell  Palmer.  But  if,  as 
has  been  shown,  the  direct  evidence  in  favour  of  the  documents  is 
weak  and  suspicious,  then  the  presumptions  aiising  from  the  acts 
and  condiict  of  that  astute  woman  should  be  allowed  to  have  their 
full  and  natural  weight  against  them. 

The  only  remaining  question  is,  what  effect  is  to  be  given  ta 
the  Perwanuah  alleged  to  be  Scindia's  confii-mation  of  the  sun- 
nuds  1  Can  it  be  taken  to  supply  the  deficieucy  in  the  proof  of 
the  sunnuds,  and  to  establish  or  corroborate  the  title  of  the 
Begum  ?  It  is  known  to  have  existed  in  the  Begum's  lifetime^ 
since  a  copy  of  it  was  sent  by  her  to  Government  in  1^32.  There 
is  no  other  proof,  except  the  seal,  of  its  origin.  And  the  seal,  if 
not  fatal  to  it,  casts  the  greatest  suspicion  on  this  document.  It 
is  pleaded  as  a  confirmation  by  Madha  Rao  Scindia.  But  the 
evidence  proves  that,  at  its  date,  Madha  Rao  Scindia  was  dead. 
If,  as  it  has  been  contended  on  behalf  of  the  Appellants,,  the  con- 
firmation pleaded  is  to  be  taken  as  a  confirmation  by  Dowlut  Rao 
Scindia,  the  dilfficulty  arises  that  the  document  bears  the  seal  of 
his  then  deceased  predecessor.  There  was  no  proof  that  this  seal 
was  adopted  and  iised  by  Dowlut  Rao  Scindia,  but  it  was  attemp- 
ted to  get  over  the  difficulty  by  a  reference  to  the  case  reported  in 
10th  Moore's  Indian  Appeals,  p.  192.  In  that  case  there  was- 
evidence  that  the  seal  of  the  deceased  Zemindar,  had,  in  several 
instances,  other  than  that  in  question,  been  used  after  his  death. 
Here  there  is  no  proof  that  Dowlut  Rao  ever  in  any  other  instance 
used  the  seal  of  his  predecessor  ;  it  is  highly  improbable  that  he 
should  do  so,  and  it  would  be  dangerous,  as  well  as  unreasonable, 
to  hold  that,  because  a  loose  practice  has  been  shown  in  one  case 
to  have  prevailed  in  the  Kutchery  of  a  Bengal  Zemindar,  it  may 
be  inferred  in  another  that  the  same  practice  prevailed  in  the 
Durbar  of  a  powerful  Sovereign  Prince.  Their  Lordships  there- 
fore, cannot  treat  the  alleged  confirmation  of  the  Begum's  title  by 
the  Mahratta  Prince,  in  1795  as  established. 

Weighing,  then,  the  direct  evidence  in  favour  of  the  sunnuds^ 
weak  and  suspicious  as  it  is,  against  the  presumptions  arising 
from  the  non-production  of  the  original  sunnud,  and  the  failure  to 
account  for  it  ;  and  against  the  still  stronger  presumptions  arising 
from  the  acts,  representations,  and  conduct  of  the  Begum  in  her 
lifetime,  their  Lordships  have  come  to  the  conclusion  that  the 
Appellants  have  failed  to  establish  the  title  which  they  have  set 
up.  To  decree  in  favour  of  a  title  to  an  hereditary  and  transmis- 
sible lakhiraj  estate,  on  evidence  so  untrustworthy,  would  be  con- 
trary to  the  long-established  practice  of  the  Courts  in  India  ; 
and  such  a  decision  would  be  a  dangerous  precedent. 

The  proceedings  in  this  case  undoubtedly  disclose  many  things 
which,  in  their  Lordships'  opinion,  are  to  be  regretted.  It  is  par- 
ticularly to  be  regretted  that  the  Government  did  not,  in  some 
w^ay  or  another,  investigate  the  title  of  Mr.  Dyce  Sombre,  in  1836-, 
as  a    question  of  right,    instead  of  dealing    with   it    by  an  act  of 
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power.  It  is  to  be  regretted  that,  in  1849,  they  did  not  fairly  try 
the  question  of  title,  instead  of  meeting  it  by  a  plea  of  the  Statute 
of  Limitations.  But  after  the  fullest  consideration  of  the  case, 
and  with  every  desire  to  give  to  the  Appellants  the  benefit  of  any 
inference  which  may  be  legitimately  drawn  from  the  circum- 
stances of  this  protracted  litigation,  their  Lordships  see  no  grounds 
for  believing  that,  if  the  cause  had  been  tried  in  1836,  as  an  ordi- 
nary resumption  suit,  under  the  Regulations,  Mr.  Dyce  Sombre 
would  not  equally  have  failed  to  show  a  good  title  to  an  Altumgha 
tenure  in  the  Begum.  If  it  were  necessary  for  their  Lordships  to 
express  an  opinion  of  the  nature  of  the  Begum's  interest  in  Bad- 
shapore,  they  would  incline  to  the  opinion  that  her  persistent 
statement  of  there  having  been  some  grant  to  Zuffur  Yaub  Khan 
w^as  not  without  foundation  ;  that  she  had  in  some  way  usiu'ped 
his  interest  when  she  got  undisputed  command  of  the  troops  ; 
and  that  the  British  power  found  her  in  the  enjoyment  of  the 
estate,  and  left  her  so  during  her  life.  Any  such  opinion,  how- 
ever, must  be,  more  or  less,  matter  of  speculation.  For  the  de- 
termination of  this  Appeal  it  is  sufficient  to  say,  that  the  Appel- 
lants have,  in  their  Lordships'  judgment,  wholly  failed  to  prove 
the  fourth  and  sixth  of  the  issues  settled  in  the  cause,  and,  therefore, 
to  establish  the  title  pleaded  by  them  ;  and  their  Lordships  have 
come  to  the  conclusion  that  the  appeal  in  this  suit  ought,  on  this 
ground,  to  be  dismissed,  and  the  decrees  of  the  Indian  Courts  affir- 
med ;  and  their  Lordships  will  advise  Her  Majesty  accordingly. 

In  "  The  Arms  Suit,"  their  Lordships  are  of  opinion,  for  the 
reasons  already  given  in  the  Badshapore  suit,  that  the  seizure  of 
those  arms  and  stores  was  not  an  Act  of  State,  but  an  act  done  as 
under  a  supposed  legal  right  on  the  resumption  of  the  Jaidad 
upon  the  Begum's  death.  They  think  that  the  evidence  shows 
that  the  arms  and  stores  were  purchased  by  the  Begum,  and  that 
there  is  no  authority  or  evidence  to  show  that  those  who  hold  by 
Jaidad  are  not  entitled  to  things  so  purchased.  They  are  entitled 
to  all  the  rents  on  performance  of  a  certain  duty,  which  duty 
ceases  on  their  death,  and  the  next  Jaidadhar  would  be  bound  to 
provide  arms  by  virtue  of  his  tenure. 

Their  Lordships  think  the  Decree  in  this  suit  should  declare 
the  Appellants  entitled  to  recover  from  the  Government  of  India  the 
value  of  the  arms  and  military  stores  seized,  with  interest  on  such 
value,  from  the  date  of  seizure,  at  the  ordinary  rate  of  1 2  per  centum 
per  annum ;  and  that  unless  the  parties  agree  to  name  a  sum  as 
representing  such  value,  or  agi-ee  to  refer  to  Arbitrators,  in  this 
country,  the  question,  what,  at  the  date  of  the  seizure,  was  the  value 
of  the  articles  seized,  the  case  must  be  remitted  to  India,  with 
instructions  to  the  Court  there  to  ascertain  such  value,  and  give  a 
Decree  accordingly.  Her  Majesty's  Order  on  this  appeal  may  be 
suspended  until  the  parties  shall  come  to  a  conclusion  as  to  the 
course  to  be  pursued.  The  costs  in  India  of  each  suit  will  follow 
the  result ;  and  their  Lordships  think  that  each  party  should  bear 
their  own  costs  of  these  Appeals. 
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lo.  2. 

RAJAH  SALIG  RAM  «fe  OTHERS,~-(Plaintiffs),~APP.EL- 

LANTS,— 

Versus 

THE.  SECRETARY  OF  STATE  FOR  INDIA  IN  COUN. 

OIL,— (Defendant),— RESPONDENT. 

Present  :^-Siii  James  W.  Golvile. 
Lord  Justice  James. 
Sir  Barnes  Peacock.. 
Lord  Justice  Mellish.. 
Sir  Montague  Smith. 
Sir  Robert  P.  Collier^ 
Sir  Lawrence  Peel. 

Act  of  State  or  War— Confiscation  of  Ejc-Kln^  of  Delhi's  estates — Juris- 
diction of  Civil  Court—  Power  of  Ex-King,  to  charge  his  estate — Recognition 
of  creditors'  claims  by  British  Government. — Plaintiffs  sued  to  recover  lla. 
68,853,  alleged  to  be  due  for  principal  and  interest  on  certain  bonds  execu- 
ted by  the  late  King  of  Delhi.  The  bonds  did  not  mention  the  property 
by  which  the  debts  were  secured  ;  but  the  late  King  had,  as  far  as  he  law- 
fully could,  assigned  and  appropi'iated  to  the  dischai'ge  of  the  debts  cer- 
tain amounts  which  the  Resident  at  the  Court  of  Delhi  was  requested  to 
pay  yearly  out  of  the  revenues  of  certain  of  the  royal  Taiyool  villages.  In 
October,  1 857,  the  British  Governnaent  attaclied  and  took  possession  of  the 
Ex-Kjng's  lands,  who  had  been  already  captured  by  the  Uoverim-ieni  and 
made  a  prisoner  of  war  sliortly  after  the  Mutiny.  By  a  Circular  of  the 
Judicial  Coumiissioner  of  the  Paujab,  under  the  order  of  the  Supremo 
Government,  (.No.  112  of  1859,)  all  mortgages  effected  by  the  King  on  those 
CvStates  which  the  Government  thus  confiscated,  were  to  be  paid  :  but  by  a 
letter  from  the  Government  of  India  to  the  Government  of  the  Panjab,  dated 
28th  December  1860,  published  in  Circular  of  1 2th  January  1861,  in  con-, 
tinuation  of  Circular  112,  "the  Governor-General  was  of  opinion  that 
neither  Salig  Kam  and  Devi  Singh's  claim,  nor  that  of  any  otlior  creditor- 
of  the  Ex-King,  who  had  been  convicted  of  rebellion,  to  the  liquidation  of- 
their  claims  from  the  revenue  of  the  Crown  lands,  should  be  adnutted." 
Upon  the  CirculaK  of  the  Judicial  Commissioner,  plaintiffs  based  their 
c":  im,  also  contending  that  tlie  King  had  only  a  riglit  to  that  which  remained 
after  satisfying  the  plaintiffs'  claim,  and  to  this  alone  was  Government 
entitled  by  virtue  of  the  confiscation. 

Held  by  the  Privy  Council  (affirming  the  judgment  of  the  Chief  Court) 
that  the  seizure  or  confiscation  of  the  property  of  the  late  King  was  an^ 
act  of  state  or  war,  in  respect  of  wliich  the  Municipal  Courts  had  no  jiiria- 
diction  ;  that  the  King  of  Delhi  had  no  such  ownership  or  power  of  disposi- 
tion in  respect  of  his  estates  in  Biitish  territory  as  to  enable  him  to  create 
charges  upon  them  which  survived  his  deposition,  but  that  the  territory 
was  assigned  to  his  grandfather,  Shah  Alum,  for  the  support  of  his  royal 
dignity  and  the  due  maintenance  of  himself  (Shah  Alum)  and  family,  and 
all  charges  and  incumbrances  created  out  of  tliat  estate  fell  with  the  estate 
itself  ;  and  that  even  if  Circular  112  of  the  Judicial  Commissioner  were  a 
legislative  recognition  of  the  creditors'  rights  (which  it  was  not),  the  Circu- 
lar of  r2th  January  1861  was  of  equal  validity  and  divested  the  plaintiff* 
of  their  claim. 

Appeal  from  the  Chief  (yourt  of  the  Panjab* 

Judgment. — The  appellants  in  this  case  are  the  heirs  and  repre-  2nd  Avgust  1872. 
sentatives  of  Rajah  Salig-  Ram,  and  Rajah  D^ivi  Singh,  the  plaintiffs 
in  the  suit.     The  respondent,  the  Secretary   of  State  for   India  in 
Gouncil,  is  the  defendant.     The  suit  was  commenced  on-  the  28th 
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of  Xovemhor,  18G4,  in  tlie  Court  of  the  deputy  Commissioner  of 
Delhi,  to  recover  tlve  smn  of  0-8,85;^  rupees  (kUI,  aHeged  to  be  due 
for  principal  and  interest  on  certain  bonds,  which,  in  the  plaint, 
are  called  inoi*tgagc  Ixxnds,  executed  by  the  late  King  of  Delhi. 

It  was  correctly  stated  by  Mr.  Justice  Boulnois,^,in  delivering 
his  judgment  in  the  Chief  Court  of  the  Fanjab,  that  the  Vr<*>n(ls. 
all  acknowledged  debts,  but  that  all  did  not  mention  the  property 
by  which  tlie  debts  were  secured. 

The  plaint,  after  stating  that  the  claim  is  on  ftmr  mortgage- 
bonds,  of  which  the  dates  and  auKHuits  are  specified,  proceeds  to 
describe  the  grounds  of  the  defendant'^s  liability  hi  the  following 
•words  : — 

*'  Tlie  defemlant,  owing  to  the  late  mutiny,  confiscated  all  the- 
landed  estate  of  the  late  King;  bui  by  a  Circular,  No.  112,  of  the^ 
Judicial  Commissioner  of  tliese  provinces,  under  the  ordei-s-  of  tlie 
Su])reme  Government,  all  mortgages  etrected  by  the  late  King  on 
those  estates  which  the  defendant  has  confiscated  are  to  be  paiiV. 
The  phiintiffs  having  failed  in  their  application  to  l)e  reimbursed, 
as  will  be  seen  by  the  proceedings  reganluig  theii'  elaiim,  and 
referred  to  law  to  obtain  their  remedy,  are  necessitated  to  file  this 
suit,  and  pray  that  a  summons  may  issue  against  the-  (defendant, 
and  he  be  declared  to  pay  the  amount  claimed  with  interest  at 
tlie  rate  specified  in  the  bonds  up  to  realization  of  decree,  witli 
costs." 

The  plaint,  as  pointed  out  hy  Mr.  Forsyth,  the  learned  coun- 
sel for  the  defendant,  is  not  a  snil  for  ejectment  or  foreclosnre,  wor- 
does  it  pHiy  that  the  defendant  may  be  declared  a  tr\istee  for  the 
plaintifi^s  of  the  revenues  collected  from  the  hypothecated  villages. 
It  does  not  even  allege  that  the  defendant,  at  the  time  of  the  c(nn- 
men cement  of  the  suit,  was  in  possession  of  the  property.  The 
claim  appears  in  its  terms  to  l>e  founded  entirely  on  a  right  alleged 
to  have  been  created  by  the  Circular^  No.  112,  oi  the  Judicial 
Commissioner.  It  is  to  be  remarked  that  the  plaintiffs,  do  not 
claim  merely  the  value  of  the  property  mortgaged,  for,  in  the^ 
YlTth  Article  ot  tlieir  written  statement,  they  say  "  the  defendant 
is  liable  to  the  full  amount  of  claim  though  it  may  exceed  the 
Taiue  ^ji  the  property  mortgaged,  or  return  the  same  to  them." 

It  w:as  in  consecjnence  contended  by  the  respondent's  comiscl^ 
■with  great  force^  that  tho  claimant  must  be  held  ta  the  claims, 
actually  made  by  him,  and  that  nnless  he  could  succeed  in  show- 
ing that  the  Circular  had  given  him  the  right  alleged,  his  claini: 
must  necessarily  he  dismissed.  Having  regard,  however,,  to  the 
written  statement  of  the  defendant,  ta  the  issues  raised,  and  the 
mode  in  which  those  issues  were  disposed  of  in  the  Courts  in 
India,  their  Lordships  have  in  this  case  thought  it  right  to  con- 
sider the  whole  matter  as  it  was  presented  to  those  Courts  and  at 
their  liOrdships'  Ba>\ 

It  must  be  taken  upon  the  evidence  that  the  late  King  was,, 
at  the  time  of  the  confiscation,  indebted  to  the  plaiutifts  upon  the 
bonds  set  forth  in  the  plaint,  and  that  either  by  the  tev;iis  of  the 
bonds  or  by  hia  letters  to  Sir  Theophilus  Metc;dfe,  the  Ilesideut 
at  the  Court  of  Delhi,  the  King  had,  so  far  as  he  lawfully  could, 
afesigued  and  appropriated  to.  the    discharge  of  the  bond  debts,  cer- 
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tain  amounts  which  the  Resident  was  requested  to  pay  yearly  out 
of  the  revenues  of  certain  of  the  I'oyal  Taiyool  villages.  It  is  ad- 
mitted, in  the  1st  and  2nd  Articles  of  the  defenda-nt's  written 
statement,  that  the  property  so  alleged  to  have  been  mortgaged 
t©  the  plaintiffs,  was,  together  with  all  rights  and  interests  in 
and  in  respect  of  it,  seized  and  appropriated  on  behalf  of  the 
British  Crown. 

Several  defences  were  set  up  in  tlw  written  statement  uf  the 
<iefendant,  but  for  the  pxirpose  of  this  appeal  it  is  not  necessary 
to  consider  any  of  them  njxcept  the  1st,  Ilnd,  Vth,  and  Vlth.  The 
illrd,  whixjh  rdied  upon  sectiK>ii  20,  A^t  9  of  1859,  and  the  I  Vth 
which  set  ujt  that  the  defendant  was,  by  Act  34  of  1860,  in- 
•denmified  from  all  liability  of  every  kind  in  respect  of  seizure  and 
appropriation  of  the  property  alleged  to  have  Ijeen  mortgaged, 
were  alwmdoned  by  the  learned  counsel  for  the  defendant  upon 
the  argument  of  this  appeal> 

The  first  ground  of  defence  wai^  that  the  property  ?xllegcd  to 
have  been  mortgaged  to  the  plaintiffs  was,  ti>gether  witli  all  rights 
?ind  interest  in  and  in  respect  of  it,  seiS'.ed  and  appropriated  by  the 
defend'iint  on  behalf  of  the  British  Crown,  on  jyolitical  grounds,  as 
•an  act  of  Stixtc,  and  that  consequently  no  xjlaim  against  the  defen- 
tlant  as  having  thus  taken  possession  of  the  said  property  was 
'Cognizable  in  the  Cx>urt  in  which  the  suit  was  institltted,  or  in  any 
other  Municipal  Court. 

The  Ilnd  was  similar  to  the  1st,  with  the  addition  that  the 
seizure  was  "  during  the  contimiance  and  in  the  pros^'cution  of 
war." 

The  Vth  and  Vlth  were  as  follows  : — ■ 

"V.  That  the  Circular,  No.  112,  on  which  the  plaintiffs 
grounded  their  right  to  demand  from  defendant  the  debts  they 
«ued  for,  was  simply  a  private  order  addressed  by  one  officer  of 
Government  in  his  executive  capacity  to  others,  directing  them  as 
a  matter  of  mere  grace  and  favour  to  relax  in  certain  cases,  whei-e 
they  would  have  operated  hardly,  the  laws  under  which  Govern- 
ment was  free  from  legal  liability  in  respect  of  debts  secured  on 
the  Dehli  Crown  property,  and  certain  other  property,  which  had 
tjome  into  its  possession  as  a  consequence  of  the  rebellion  and  war 
■of  18.57,  and  that  the  issuing  of  such  an  order  could  be  of  no 
effect  whatever  to  bind  the  Government  as  defendant  in  a  Munici- 
pal Court. 

"  VI.  That  the  said  Circular  did  not  authorize  the  exercise 
of  thi,s  grace  and  favour  in  respect  of  the  debts  claimed  by  the 
plaintiffs,  as  was  clear  from  the  wording  of  the  said  Circular,  and 
as  was  further  clear  from  the  Circular  5  of  1861." 

Several  issues  were  raised  ;  of  these  the  only  important  ones 
to  be  considered  are,  the  1st,  IVth,   Vth,  and  Vlth. 

They  are  as  follow  i — 

"  I,  Was  the  seizure  of  these  properties  by  Government  such 
an  act  of  State  or  act  of  war  as  is  not  cognizable  by  a  Munici[)al 
Court '? 

*'  IV.  Has  the  Circular  in  question  the  force  of  a  legislative 
enactment  ? 
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'*Y.  Do  the  Circulars  issued  by  the  Judiciiil  Co-mmissioncr 
of  the  Panjah,'in  his  execntive  ('a}):icity,  bind  the  Courts  of  the 
Pan  jab  or  not  i 

"VI.  Does  Circular  112  apply  to  the  debts  claimed  by  the 
plaiiitift'  'i " 

The  case  was  tried l)y  Mr.  'Cdldst ream,  the  Deputy  Commis- 
eioner  of  Delhi,  who,  in  a  very  elaborate  and  well  considered 
judgment,  found  those  issues  for  the  defendant,  and  gave  judg- 
ment in  his  favour.  A  regulai*  appeal  was  prefen-ed  from  that 
judgment  to  the  Commissioner  of  Dehli,  who  upheld  the  decision 
of  the  Deputy  Commissioner. 

A  special  appeal  was  then  preseiatcd  to  tlie  Cliief  Court  of 
the  Panjab.  That  appeal  was  dismitssed,  upon  the  ground  that 
the  suit  was  not  cognizable  in  a  Municipal  Court.  The  appeal  to 
Her  Majesty  in  Council  is  expressed  to  be  against  the  judgment 
of  the  Chief  Court  of  the  Panjab,  and  the  several  judgments  of 
the  Commissioner  and  Deputy  Commissioner  of  DehlL  There  is 
no  dispute,  however,  as  to  the  facts,  and  the  questions  now  t-o  be 
considered  are  whether  the  seizure  or  confiscation  of  the  property 
-of  the  late  King  was  an  act  in  respect  of  which  the  Municipal 
Courts  have  jurisdiction ;  whether  the  -Ciroitlar  Order  of  tlje 
Judicial  Commissioner,  No.  112,  vested  a  right  of  action  in  the 
plaintirfs  which  can  be  enforced  against  the  Government  by  a 
Court  of  Law  ;  and  whether  the  .plaintiffs  had  a  right  or  interest 
in  the  ^property  which  was  not  affected -by  the  confiscation  of  the 
King's  domains.  The  last  was  the  proposition  mainly  relied  on 
by -the   appellant's  Counsel  before  their  Lordships. 

The  Commissioner  of  Dehli  remarked  in  his  judgment  "that 
in  the  use  of  the  words  ^confiscation'  and  'seizure'  and  'appix)pria- 
tion,'  the  Court  did  not  perceive  any  material  distinction  or 
difference,  and  one  of  the  grounds  of  appeal  to  the  Chief  Court 
was,  that  the  ruling  of  the  Commissioner  as  to  tbe  meaning  of 
those  words  was  erroneous.  The  appellants  say,  in  the  second 
ground  of  their  appeal,  'the  King  of  Dehii's  property  was  confis- 
cated,' and  the  appellants  do  not  dispute  the  right  of  Govern- 
ment to  confiscate  it ;  but  the  King  had  only  a  right  to  that  which 
remained  after  satisfying  the  appellant's  claim,  and  to  this  alone 
is  the  defendant  entitled  by  virtue  of  confiscation.  The  appell- 
ant's property  was  not  confiscated." 

Mr.  Kay,  in  his  argument,  treated  the  word  "  confiscated " 
as  if  it  were  used  in  the  sense  of  forfeited  for  a  crime,  and  he  cited 
cases  to  show  the  distinction  between  "  forfeiture  "  and  "  escheat." 

The  former,  he  urged,  did  not  affect  hondfide  incumbrances 
•created  by  the  oftender  before  forfeiture.  He  admitted  that  the 
■confiscation  was  an  act  of  State,  but  he  denied  that  it  affected  the 
rights  which  the  plaintiffs  had  derived  from  the  King  by  virtue 
•of  the  mortgages. 

His  argument  as  regards  the  effect  of  a  forfeiture  upon  a 
regular  conviction  for  a  crime  would  have  been  correct  if  he  could 
have  shown  that  the  confiscation  of  the  King's  property  was  an 
act  in  the  assertion  of  a  right  conferred  by  the  law  of  forfeiture. 
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But  such  was  not  the  case.  Neither  was  the  law  of  for- 
feiture in  force  in  the  case  of  natives  of  India  convicted  of  crimes 
beyond  the  limits  of  the  Supreme  Court,  whatever  might  have 
been  the  case  within  those  limits  ( as  to  which  it  is  not  necessary 
to  express  an  opinion ),  nor  did  the  Government  affect  or  purport 
to  act  under  any  such  law. 

The  word  "  confiscation  "  as  used  by  the  Commissioner  of 
Dehli,  in  his  proceeding  of  the  3rd  of  October,  1857,  does  not 
import  that  the  appropriation  to  the  public  use  was  for  a  crime. 
He  says  the  confiscation  of  all  the  Crown  villages,  &c.,  having 
been  deemed  proper^  c&c,  it  is  ordered,  &c.,  that  perwannahs  be 
issued  to  the  Tahseeldars,  <fec.,  to  confiscate  all  the  villages, 
<fec.  In  other  words,  the  revenues  were  to  be  brought  into  the 
public  treasury.  The  word  **' confiscation"  does  not,  ^^er  se,  neces- 
sarily import  that  the  appropriation  is  to  be  made  as  a  penalty  for 
a  crime ;  and  even  when  used  in  that  sense,  it  does  not  necessarily 
imply  that  the  forfeiture  has  accrued  upon  conviction,  but  may 
also  be  properly  used  as  applicable  to  appropriations  by  Govern- 
ment as  an  act  of  State  of  the  property  of  a  public  enemy,  or  of  a 
subdued  or  deposed  ruler. 

The  Deputy  Commissioner  found  as  a  fact,  that  w^hich  is  well 
known  as  a  matter  of  history,  that  the  King  was  not  tried  by  a 
regular  Court,  and  that  his  trial  by  a  Court  under  a  Special  Com- 
mission did  not  take  place  for  some  months  after  the  attachment 
had  taken  place. 

Mr.  Justice  Boulnois,  in  his  judgment  (p.  80),  says  "after 
the  mutiny  in  1857,  on  the  18th  of  September  in  that  year,  the 
King  of  Dehli  was  captured  by  the  British  Government,  and 
made  a  prisoner  of  w^ar,  having  been  for  some  time  the  nominal 
head  of  the  insurgents  in  Dehli.  On  the  3rd  October  in  that  year, 
the  Commissioner  of  Dehli,  on  behalf  of  the  Government,  attached 
and  took  possession  of  the  Ex-King's  lands.  This  appropriation 
accompanied  the  extinction  of  the  political  existence  of  the  repre- 
sentative of  the  Dehli  line  of  Kings.  It  did  not  affect  to  justify 
itself  on  any  ground  of  Municipal  Law ;  and  it  seems  to  have 
been  ( considering  the  person  who  had  owned  the  property  seized ) 
an  act  of  power  on  the  part  of  the  British  Government  exercised 
in  a  matter  of  State.  There  is,  however,  additional  evidence  to 
show  that  the  authority  of  Government  in  that  character,  which 
renders  it  superior  to  positive  law,  was  brought  to  bear  in  this  act, 
for  the  seizure  of  the  King's  lands  was  an  appropriation  of  an 
enemy's  property,  flagrante  hello.'* 

It  is  not  necessary  to  express  an  opinion  as  tO-  what  is  the 
effect  of  the  seizure  of  property  of  a  subject  by  a  Government  in 
the  exercise  of  the  powders  of  war  in  putting  down  an  insurrection, 
<)specially  in  those  cases  in  which  the  subject  has  not  joined  in  the 
insurrection ;  nor  is  it  necessai-y  to  deal  wnth  the  cases  which  have 
been  cited  from  the  American  Reports  in  regard  to  acts  w^hich 
took  place  during  the  late  war  in  that  country.  .  The  case  of  the 
plaintiffs,  who  claim  under  grants  from  the  King,  is  very  differ- 
ent from  that  of  a  subject  deriving  title  under  an  ordinaiy 
tenure. 
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It  is  necessary  to  consider  under  wHkt  circumstances  the  late 
King  of  Delhi  acquired  a  title  to  the  property  charged  with  the 
payment  of  tl)e  bond  debts,  if,  indeed,  he  can  be  held  to  have  had 
any  legal  title  whatever  to  the  same,  beyond  the  mere  will  of  the 
British  Government.  As  to  this  point,  it  a[)pears  that,  after  the 
Emperor  Shah  Alum,  the  grandfather  of  the  late  King,  had  l)een 
rescued  from  the  power  of  Dowlut  Kao  Scindia,  and  placed  under 
the  protection  of  the  British  Government,  it  became  a  matter  of 
political  expediency  to  determine  the  nature  and  extent  of  the 
provision  to  be  assigned  for  the  support  of  His  Majesty  and  of  the 
Royal  household. 

The  subject  was  fully  discussed  in  the  notes  of  instructions 
transmitted  by  Mr.  Edmonstone,  the  Secretary  to  Government,  to 
Colonel  Ochterlony,  the  Resident  at  Delhi,  in  a  letter  dated  tiie 
17th  November,  1804  (4  Wellesley  Despatches,  237),  of  which 
notes  a  copy  was  also  dispatched  to  his  Excellency  the  C'omman- 
der-in-Chief.  Subsequently,  on  the  23rd  May,  1805,  the  final  de- 
termination of  the  Governor-General  in  Council  upon  the  subject 
wtis  communicated  to  the  Resident  at  Delhi,  by  letter,  from  the 
Secretary  to  Government  of  that  date  (see  same  vol.,  j).  542). 

That  arrangement  w^as  as  much  an  act  of  State  as  if  it  had 
been  carried  into  effect  by  formal  treaty  signed  by  the  British 
Government. 

Municipal  Courts  have  no  jurisdiction  to  enforce  engagements 
between  Sovereigns  founded  upon  Treaties.  (Ea^t  India  Company 
v.  Syud  Ally,  7  Moore's  Indian  Appeals,  c.  555.  The  Nabob  of 
the  Carnatic,  2  Ves.  Junr.  Repts.,  p.  56).  The  Government, 
when  they  deposed  aiul  confiscated  the  property  of  the  late  King, 
as  betw^een  them  and  the  King,  did  not  affect  to  do  so  under  any 
legal  right.  Their  acts  can  be  judged  of  only  by  the  law  of  na- 
tions :  nor  is  it  open  to  any  other  person  to  question  the  rightful- 
ness of  the  deposition,  or  of  the  consequent  confiscation  of  the 
King's  property. 

If,  shortly  after  the  arrangement  had  been  made,  the  British 
Government  had  found  it  necessary  as  a  matter  of  political  expe- 
diency to  alter  without  the  consent  of  Shah  Alum  the  ari-ange- 
nients  introduced  into  the  assigned  territory,  it  is  impossible  to 
conceive  that  a  Court  of  Law  would  have  had  jurisdiction  to  en- 
force the  arrangement  in  a  suit  brought  by  His  Majesty,  either  by 
granting  a  specific  performance  or  by  awarding  damages  for  the 
breach  of  it. 

The  King  of  Delhi  having  joined  in  hostilities  against  the 
British  Government,  having  renounced  their  protection  and  hav- 
ing endeavoured  to  regain  his  former  absolute  rights  of  sovereign- 
ty, the  British  power  over  those  territories  which  had  been  assign- 
ed for  his  support,  was  for  a  time  suspended.  Delhi  fell  before 
the  British  arms,  the  territories  were  recaptured,  the  power  of 
the  British  Government  was  restored,  and  the  King  of  Delhi  was 
taken  as  a  prisoner  of  war.  The  revenues  and  territories  which 
in  1804  were  by  an  act  of  State  assigned  for  the  maintenance  of 
vShah  Alum  and  his  household,  were  in  1857  also  by  an  act  of 
State  resumed  and  confibcated. 
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The  seizure  and  confiscation  were  acts  of  absolute  power,  and 
were  not  acts  done  under  colour  of  any  legal  right  of  which  a 
Municipal  Court  could  take  cognizance. 

The  status  of  Shall  AUun  was  that  of  a  King.  He  was 
treated  and  recognized  by  the  British  Government  as  a  King  and 
not  merely  as  a  Jagirdar  holding  under  an  ordinary  grant  from 
the  British  Government.  He  was  the  grandson  of  Shah  Alum, 
and  neither  he  nor  any  of  his  ancestors  had  ever  been  deposed  by 
his  own  subjects  or  by  the  British  Government  or  by  any  other 
power.  Shah  Alum  was  described,  by  Lord  Wellesley  in  his 
despatches,  sometimes  as  the  "  unfortunate  representative  of  the 
house  of  Timour,"  sometimes  as  "the  Moghul,"  and,  again,  as  *^the 
Emperor."  It  is  unnecessary  here  to  refer  more  particidarly  to 
the  extracts  from  the  despatches  which  have  been  pointed  out  in 
the  exhaustive  arguments  in  the  Lower  Courts.  If  further  argu- 
ments were  necessary,  with  reference  to  the  status  of  the  late 
King,  and  of  his  grandfather  Shah  Alum,  the  despatch  of  Lord 
Wellesley  to  the  Secret  Committee  of  the  Court  of  Dkectors  of 
the  East  India  Company  of  the  13th  July,  1804  (4  Wellesley 
Despatches,  page  132),  might  be  referred  to. 

The  status  of  the  King  of  Delhi  and  that  of  the  Begum 
Sumroo  were  very  different.  The  latter  was  held  not  to  be  a 
Sovereign  Princess,  but  a  mere  Jaidadar  under  Scindia ;  and  this 
fact  distinguishes  the  present  case  from  that  of  Forrester  and 
others  v.  the  Secretary  of  State  for  India,  in  which  the  jvidgment 
of  the  Judicial  Committee  was  pronounced  on  the  13th  of  May 
last.*  In  that  case  it  was  also  held  that  the  act  of  Government 
was  not  the  seizure  by  arbitrary  power  of  territories,  which  up 
to  that  time  had  belonged  to  another  sovereign  State  ;  but  that 
it  was  the  resumption  of  lands  previously  held  from  the  Govern- 
ment under  a  particular  tenure,  upon  the  alleged  determination  of 
that  tenure.  It  was  said  "  the  possession  was  taken  under  colour 
of  a  legal  title,  that  title  being  the  undoubted  right  of  the 
Sovereign  Power  to  resume  and  retain  or  assess  to  the  public 
revenue  all  lands  within  its  territories  upon  the  determination 
of  the  tenure  under  which  they  may  have  been  exceptionally  held 
free.  If  by  means  of  the  continuance  of  the  tenure  or  ft'r  other 
cause  a  right  be  claimed  in  derogation  of  this  title  of  the  Govern- 
ment, that  claim,  like  any  arising  between  the  Government  and 
its  subjects,  would,  primd  facie,  be  cognizable  by  the  Municipal 
Courts  of  India." 

The  seizure  of  the  Royal  Taiyool  villages  for  the  reasons 
above  given,  does  not  fall  within  the  ruling  of  Forrester  and 
others  v.  The  Secretary  of  State  for  India,  but  is  governed  by  the 
principles  laid  down  in  the  Secretary  of  State  in  Council  v. 
Kamachee  Boye  Sahiba,  7  Moore's  Indian  Appeals,  476,  (kc,  the 
East  India  Company  v.  Syud  Ali,  id.,  555,  and  in  other  cases  in 
which  the  same  principle  is  affirmed.  But  it  is  contended  that 
these  considerations  do  not  necessarily  determine  the  right  of  the 
mortgagees,  who  are  British  subjects,  to  what  they  claim.  It  is 
argued  that  the  British  authorities  had  given  Shah  Alum  estates 
in  Britisli  territory,  to  be  dealt  with  at  his  free  will  and 
pleasure,  so  that  the  charges  bond  fide  created    by   him  while    in 


*•  7.  Panjab  Record,  Privy  Council  Judgment,  (August,  1872). 
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possession,  de  facto  and  de  jictr,  as  owner*  survived  his  deposition. 
But  their  Lordships  are  clearly  of  opinion  that  no  such  ownorsliip 
or  power  of  disposition  was  conferred  upon  Shah  Alum  or  hi^ 
successors,  Tlie  territories  were  assigned  to  him  for  tin?  support 
of  his  roj'al  dignity,  and  tlie  due  maintenance  of  himself  and 
family  in  their  high  position.  If  he  had  died  or  abdicated  his 
successor  would  have  taken  tlie  property  in  the  same  way,  free 
from  all  chai'ges.  It  was  a  tenure  (so  far  as  it  was  a  tenure  at 
all)  durante  regno,  and  on  his  depovsition  his  estate  and  interest 
ceased,  and  all  charges  and  incnml)rance&  created  by  him  out  of 
that  estate  fell  with  the  estate  itself. 

Their  Lordships  are  further  clearly  of  opinion  that  the 
Circular  Order,  No.  112,  does  not  amount  to  a  law.  It  was  not 
enacted  as  a  law,  nor  did  it  purport  to  be  a  law ;  and  it  does  not 
fall  within  the  meaning  of  the  24  and  25  Vict.,  c.  67, 

The  Circular  was  merely  a  Circular  from  the  Judicial  Com- 
missioner, forwarding,  for  the  information  and  guidance  of  the 
Commissioners  of  the  several  divisions  of  the  Panjab,  a  copy  of 
con-espondence  between  the  Govennnent  of  the  Panjab  and  the 
Government  of  India,  on  the  question  of  the  liability  of  Govern- 
ment for  the  debts  of  rebels  whoso  estates  had  been  confiscated 
for  rebellion. 

It  is  clear  from  the  whole  tenor  of  the  correspondence  which- 
originated  out  of  certain  questions  referred  by  the  Judicial  Com- 
missioner of  the  Panjab  for  the  decision  of  the  Lieutenant- 
Governor  of  the  Province,  that  the  Government  did  not  intend  to^ 
lay  down  any  rule  of  law  for  the  breach  of  which  redress  might 
be  obtained  in  a  court  of  law^  or  to  use  the  words  of  Lord 
Kingsdown,  in  7  Moore's  Indian  Appeals,  538^,  'Ho  submit  the 
conduct  of  its  officers,  in  the  execution  of  a  political  measure,  to- 
the  judgment  of  a  legal  tribunal."  They  intended  only  to  declare 
the  course  which  a  sense  of  justice  and  equity  would  induce  them^ 
in  their  discretion  and  as  an  act  of  favour,  to  adopt.  The  corres- 
pondence in  Circular  No.  112  did  not  apply  to  the  appellants' 
case.  That  was  treated  of  in  the  Circular  of  the  12th  January,, 
1861,  m  cofitinuation  of  Circular  No.  112.  In  that  Circular  of  the 
12th  January,  1861,  the  correspondence  on  the  subject  of  the 
appellants'  claim  was  forwarded,  and  amongst  other  letters  one 
from  the  officiating  Secretary  to  the  Government  of  India  to  the 
Secretary  of  the  Government  of  the  Panjab,  dated  28th  December,. 
1860.     In  that  letter,  paragraph  6,  it  is  written  : 

"  6.  The  general  rule  is  that  rent-free  estates,  secured  by 
grants  from  Government,  are  not  liable  for  the  debts  ef  deceased. 
grantees.  The  exception  is  in  the  ease  of  such  estates  which  have 
been  confiscated,  and  this  exception  is  based  on  the  consideration 
that  '  the  interests  of  justice  require  the  protection  of  creditors  fronv 
the  effects  of  a  political  catastrophe  which  they  could  not  have- 
foreseen.'  But  creditors  who,  like  Saligi-am  and  Devee  Singh,, 
joined  the  rebellion  voluntarily,  accepted  siich  security  for  their 
claims  as  the  rebel  cause  might  offer.  They  not  only  foi'esaw>  but 
assisted  to  produce  the  catastrophe,  and  therefore  the  interests  of 
justice  do  not  require  that  they  should  be  protected  from  its  effects. 
Thei/  may  have  all  that  theij  are  entitled  to  by  the  letter  of  the  laiv  ; 
hut  the  Governor- General  wouM  deny  them  that  which   can  he  claimed' 
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only  as  a  favo7cr,  for  it  is  in  the  essence  of  a  concession  by  favour  that 
it  should  be  tmthheld  ivhere  favour  is   not  due. 

"  7.  The  Govenior-Greneral  is  of  opinion  that  neither  Salig- 
ram  and  I>evee  Singh's  claim,  nor  that  of  any  other  creditor  of 
the  Ex-King-,  who  has  been  convicted  of  rebellion,  to  the  liquidation 
of  their  deb4;s  from  the  revenues  of  the  Crown  lands  should  be 
admitted. " 

Even  if  the  prior  Circular,  on  which  the  apj)ellants  rely,  could 
on  any  fair  principles  of  legal  construction  be  held  to  be  a  legisla- 
tive recognition  of  the  rights  of  the  creditors  of  the  deposed  sover- 
eign to  be  paid  out  of  revenues  of  the  deposing  Government  (the 
only  way  in  which  it  could  avail  the  plaintiffs),  the  laat  Circular  is. 
an  act  of  like  character,  of  equal  validity,,  and  equally  binding  on 
the  Courts  of  Law. 

Their  Lordships  think  it  desirable  to  make  a  few  observations 
on  the  case  of  Narain  Dass  v.  the  estate  of  the  late  King  of  Delhi, 
in  which  this  Board  came  to  a  conclusion  in  favour  of  a  claimant 
under  the  Circulars  in  question.  The  title  of  the  cause  itself,  in 
which  the  estate  was  named  as  a  party,  shows  how  it  came  to  be  a 
matter  of  judicial  cognizance.  Tlw3  plaintiff  there  was  admitted  to 
claim  against  the  estate.  But  he  was  put  to  prove  that  he  was- 
such  a  creditor  as  he  alleged  himself  to  be, — tliat  he  was  one  of 
the  creditoi-s  intended  to  be  protected  by  the  Circulars.  That  issue 
having  been  raised,  and  having  been,  by  the  act  of  the  Govern- 
ment itself,  put  in  a  train  of  judicial  investigatian  by  the  legal  tri- 
bunals, had  to  be  determined  in  the  same  manner  and  on  the  same 
principles  as  any  other  issue  legally  raised  in  any  ordinary  litigation, 
and  the  determination  was,  that  the  plaintiff  had  established  his 
claims  under  the  Circular,  as  alleged,  and  that  the  objections  to  it 
had  failed.  That  case  has  no  application  to  the  present,  in  which 
the  appellants  were  peremptorily  excluded  from  the  benefit  of  the 
Circular. 

Their  Lordships  are  of  apinion  that  the  judgments  from  which 
this  appeal  was  preferred  were  correct,  and  they  will  humbly  re- 
port to  Her  Majesty  that,  in  their  opinion,  those  judgments  ought 
to  be  affirmed,  and  this  appeal  dismissed  with  costs. 
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UO.    3. 

BARLOW,—  V€rsus,~OlWE. 

PiiESEXT  : — Lord  Westbury, 

Lord  Justice  J AMp]S. 
8m  J.  W.  CoLviLB.- 
Sir  M.  E.  Smith. 
Sir  R.  p.  Collier. 
Sir  Lawrence  Peel. 

Ad  IT  of  ISGS,  Section  IJ/.— Execution  of  decree  of  Privy  Council — Pro^ 
per  procedure  pointed  out  — A  party  seeking  to  execute  a  decree  or  order 
of  Her  Majesty  in  Council,  should  bring  the  decree  or  order  to  the  High 
Court  [  in  the  Panjab,  the  Chief  Court  ],  and  ask  that  Court  to  enforce  and 
execute  the  decree  ;  whereupon  it  becomes  the  duty  of  that  Court,  under 
Section  14  of  Act  II  of  18G3,  to  give  directions  for  that  purpose  to  the 
Court  by  which  the  suit  was  originally  tried. 

It  is  no  objection  to  tlie  execution  of  a  decree  or  order*of  Her  Majesty 
in  Council,  that  the  decree  or  order  is  declaratory  only  and  not  mandatory. 
It  is  the  duty  of  the  Privy  Council  frequently,  and  all  that  it  can  do,  to 
make  a  declaration  ;  and  then  the  form  in  which  that  declaration  is  con- 
ceived, and  the  words  in  which  the  order  is  framed,  amount  to  a  direction 
to  the  High  Court  to  clothe  that  declaration  in  the  proper  form  of  a  manda- 
tory order,  and  to  give  etiect  to  the  mandatory^order  so  expressed. 

Petition  to  enforce  execution  of  Her  Majesty's  order  in  Cotincil.  * 

Mr.  Leith. — I  have  now   to  ap])Iy   to   your  Lordships,   upon    ^^^^  June  187'^ 
petition,  in  respect  of  the  non-execution  of  a  judgment  or   order  '^' 

of  Her  Majesty  in  Council,  w^hich  was  made  on  the  31st  of  March 
1870,  under  a  Judgment  of  your  Lordships'  Board,  bearing  date 
the  9th  of  March  1870,  by  which  Judgment  your  Lordships  rever- 
sed the  judgment  of  the  High  Court,  wliich  had  been  pronounced 
against  my  client.  The  effect  of  that  reversal  was  to  leave 
standing  and  in  full  effect  the  Judgment  of  the  Lower  Court,  of 
the  Court  of  first  instance,  which  had  decreed  in  favour  of  my 
client,  and  had  decreed  possession  in  respect  of  the  property 
which  was  the  subject  of  the  suit.  When  the  order  of  Her 
Majesty  in  Council  was  received,  it  was  remitted  to  India,  and 
the  usual  application  was  made  by  my  client  that  the  order  of 
Her  Majesty  in  Council  should  be  carried  into  efitect  by  the  pro- 
per Court. 

Lord  Justice  James. — What  Court  ? 

Mr.  Leith. — The  Court  in  the  Panjab.  It  was  sent  to  the 
Commissioner. 

Lord  Westhiiry. — Tlio  order  is  "  Their  Lordships  do  this  day 
"  agree  humbly  to  recommend  Your  Majesty  to  reverse  the 
"  decree  of  the  Judicial  Commissioner  of  the  Panjab  of  the  21st 
January  1865."     That  was  the  original  decree,  was  not  it  1, 

Mr.  Leith. — Yes,  that  is  the  AppeHate  Couii;. 

Lord  Westbury. — W^as  that  the  Appellate  Court  % 

*  See  V.  Panjab    Record,    Privy   Council  Case,   Pauny  Barlow,    alias 
Vilaytee  Begum,  v.  Mrs,  Sophia  Orde. 
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Mr.  Leith. — Yes.     That  decision  an^s  against  my  client.     We 
appealed  against  it,  and  your  Lordships  reversed  that  order. 

Sir  J.  W.  Colvtle. — Then  you  see  there  are   two   decrees  re- 
Tersed.     Ai-e  they  both  appellate  decrees  1 

j\[r.  Leith. — They  are  both  appellate  decrees. 

Lord  Westhury. — Because  the  second  decree  is  earliest  in 
point  of  date -1 

Mr.  Leith — Perhaps  it  would  lie  as  well  I  should  btate  -what 
■were  the  decrees  originally.  I  took  it  for  granted  that  your  Lord- 
ships had  them.  1  will  state  tlie  proceedings.  The  suit  was 
commenced- on  the  -ith  of  June  1863,  and  was  brou^t  in  the 
Court  of  the  officiating  Deputy  Commissioner  of  Hissar  by  my 
client  on  behalf  of  herself  and  the  guardian  of  the  infants  to  esta- 
blish the  will.  On  the  13th  October  1863,  the  Judgment  and 
decree  was  made  by  that  officer,  the  officiating  Deputy  Commis- 
sioner. That  is  the  one  that  remains  standing,  which  1  have 
referred  to  as  being  the  Court  of  first  instance. 

Sir  Montague  E.  Smith. — That  is  the  decree  reversed  by  the 
Commissioner  % 

Mr.  Leith. — Quite  so.  That  decree  found  and  decided  all  the 
issues  in  favour  of  my  client,  stating  that  a  moiety  of  the  one, 
-and  the  fifth  part  of  the  other  share,  which  was  all  we  sued  for 
under  the  devise  of  the  two  wills,  "  passed  by  the  devise  thereof 
■^'  contained  in  the  latter  will  to  your  petitioner  and  his  said  in- 
*'  fant  stm."  That  was  the  decree  which  is  in  terms  the  same 
as  your  Lordships'  subsequent  decree,  reversing  the  decree  of  the 
High  Court,  deciding  everything  in  favour  of  my  clients,  all  they 
have  claimed. 

Sir  James  W.  Colvih. — It  ends,  I  suppose,  with  something 
jnandatory  ] 

Mr.  Leith. — Yes,  in  the  usual  way.  Then  on  the  26th  Jan- 
uaiy  an  appeal  was  instituted  against  that  Judgment  of  the  first 
Court,  and  on  the  26th  January  1864,  the  Officiating  Commissioner 
or  Superintendent  and  Civil  Judge — all  these  officers  meeting  in 
the  same  individual — of  Hissar  recorded  his  Judgment  and  decree 
by  which  he  allowed  the  Appeal  and  reversed  the  Judgment  of  the 
Lower  Court.  He  decided  the  claims  and  dismissed  the  suit.  He 
refused  to  establish  or  tc  decree  the  claims  of  my  client.  We 
appealed  against  that  decision,  and  on  the  21st  of  January  1865 
the  Judicial  Commissioner,  the  officer  in  the  Appellate  Court  of 
the  Panjab,  made  and  recorded  his  Judgment  and  decree,  by  which 
he  dismissed  our  Appeal,  and  affirmed  the  decision  of  the  interme- 
diate officer  which  I  have  referred  to.  Then,  my  Lords  we  applied 
for  the  ordinary  leave  to  appeal  to  Her  Majesty  in  Council  against 
that  Judgment  of  the  Judicial  Commissioner.  I  may  mention  that 
the  Judicial  Commissioner  is  the  highest  functionary,  that  is,  the 
highest  Court  (?f  Appeal  in  the  Panjab,  and  the  Appeal  is  therefore 
<lirect  from  the  Judicial  Commissioner  to  Her  Majesty  in  Council. 
W^e  made  the  usual  application,  by  petition,  for  leave  to  appeal  to 
Her  Majesty  in  Council,  which  was  granted,  and  that  Appeal  came 
oa,  and  was  argued  before  the  Lords  of  the  Judicial  Committee. 
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Lord  Westhury. — Is  this  the  state  of  things  ?  The  Court  of 
first  instance  made  a  deci-ee  in  your  fivour  upon  all  the  points, 
and  concluded  that  decree  by  finding  for  the  Plaintiff  on  all  the* 
issues.  There  was  an  intermediate  Appeal  which  reversed  that 
decree,  and  there  was  an  Appeal  from  the  Court  so  reversing  it ; 
and  that  Appeal  was  rejected,  with  all  the  costs,  whether  in  this 
Court  or  tlie  Courts  below.  From  that  decree,  or  rather  from  the 
two  decrees  of  intermediate  Coui-ts  of  Appeal,  the  appeal  to  Her 
Majesty  was  presented.  Now  will  you  be  good  enough  to  tell  us 
this  ?  How  came  it  to  pass  that  in  dealing  with  that  Appeal  to 
Her  Majesty  we  were  not  content  with  annulling  the  decrees  of 
the  two  intermediate  Courts  of  Appeal,  and  affirming  the  decree 
of  the  Court  of  first  instance  wliich  had  given  you  all  you  desired  ] 
Do  I  make  myself  understood  ? 

J/r.  Leith^ — I  really  do  not  know. 

Lord  Westhury, — Does  there  appear  any  reason  on  the  face 
of  the  Judgment  % 

Mr.  Leith. — ^No^  none.  It  goes  on  very  minutely  in  dissect- 
mg  the  case,  and  proceeds  to  adjudicate  upon  every  point,  but 
does  not  go  on  to  say  that  possession  shall  be  given,  or,  in  a  man- 
datory way,  that  the  parties  shall  be  put  into  possession  at 
the  end  of  the  Judgment. 

&ir  J.  W.  Cdvile. — There  is  one  pail  of  the  oi'der  of  Her 
Majesty  which  perhaps  was  new,  which  was  an  inquiry. 

Lord  Westhury. — An  inquiry  at  the  request  of  Mrs.  Orde» 
An  inquiry  is  directed.  That  is  an  additional  thing  to  the  decree 
of  the  Court  of  first  instance,  because  you  see  before  we  proceed  to 
deal  with  what  has  been  done  in  the  Court  below,  one  wants  to  see 
whether  the  order  which  Her  Majesty  made  on  the  recommenda- 
tion of  this  Committee  was  in  itself  complete,.,  so  as  not  to  aftbrd 
room  for  any  mistake  or  misapprehension.  Now  I  want  to  see  liow 
it  came  to  pass  that  we  should  have  subverted  the  foundations  of 
the  decree  of  the  Court  of  first  instance  with  which  you  were  con- 
tent, and  which  in  effect  we  built  up  again ;  because  you  know  we 
might  have  reversed  the  intermediate  orders  on  appeal  and  have 
affirmed  the  decree  of  the  Com-t  of  first  instance,  and,  in  addition, 
at  the  request  of  Mrs.  Orde,  might  have  directed  the  inquiry.  My 
Lord  suggests,  which  is  no  doubt  the  fact,  that  if  we  did  not  deal 
with  or  touch  the  decree  of  the  Com*t  of  first  instance,,  and  if  the 
declarations  made  are  all  consistent  with,  that  decree,  the  only 
addition  being  that  inquiry  at  the  option  of  a  parti-cular  party,  the 
course  should  have  been  that  it  should  have  gone  back  to  that 
Court,  and  that  Court  would  have  had  no  difficulty  whatever  in 
giving  eft'ect  to  the  whole  of  it.  But  then  comes,  what  is  to  me, 
a  difficulty ;  how  comes  it  that  it  did  not  go  back  to  that  Court,, 
but  that  it  went  back  to  an  intermediate   Court  of  Appeal  % 

Mr.  Leith. — That  is  accoi'ding  to  the  code  of  procedure.  I 
will  explain  that  presently.  With  reference  to  this  iriquiry,  as 
your  Lordship  has  just  pointed  out,  which  I  was  going  to  answer,, 
which  his  Lordship  had  suggested  to  his  mind  before,  that  wa:?  an 
option  left  to  be  decided  in  India  by  my  client.  It  was  not  a 
suspension  of  any  part  of  your  Lordships'  order,  but  was  indepen- 
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dent  of  the  order  which  confirmed  the  original  Court's  decree.  It 
was  a  question  raised  by  the  Respondents  with  regard  to  certain 
of  the  property  ;  and  then  it  was  said  "  If,  however,  Mrs .  Sophia 
Orde  " — that  is  my  cUent,  the  present  applicant — ''  requests, 
"  and  is  content  to  take  at  her  own  risk  an  inquiry  on  tins  sub- 
"  ject,  their  Lordships  will  recommend  that  such  inquiry  shall 
**  fonn  part  of  the  order  to  be  made.  Their  Lordships  will 
"  humbly  advise  Her  Majesty  to  reverse  the  decree  appealed  from, 
**  and  to  declare  that  Mrs.  Soj^hia  Orde  and  James,  the  son  and 
**  daughter  of  Major  James  ►Skinner,  are  entitled  in  equal  sliares, 
"  by  virtue  of  the  will  of  Colonel  Skinner,  to  one  equal  fifth  part 
"  of  all  the  estates  and  property  thereby  devised  and  bequeathed 
"  to  the  testator's  five  sons  in  equal  shares,  and  also  to  declaie 
*'  that  one  equal  fifth  part  of  all  the  estates  and  property  pur- 
"  chased  or  acquired  after  the  death  of  the  Colonel  by  means  of 
"  the  rents,  profits,  or  income  arising  from  the  estates  and  pro- 
"  perty  devised  and  bequeathed  to  the  said  five  sons  of  the  testa- 
*'  tor,  belonged  absolutely  to  his  second  son,"  and  then  it  goes  on 
to  say  also  "  and  at  the  request  and  risk  " — that  is  to  say,  if  Mrs. 
Orde  requests — "  of  Mrs.  Sophia  Orde,  let  an  inquiry  be  made  by 
*'  or  under  tlie  direction  of  the  Court  from  whose  decree  this  Ap- 
'*  peal  is  brought,  whether  any  renewals  or  leases  of  lands  that 
*'  had  been  held  by  the  Colonel  during  his  lifetime  were  made  or 
*'  granted  by  the  Government  or  any  other  persons  to  the  execu- 
"  tors  or  managers  of  the  Colonel's  will,  and  under  what  circum- 
"  stances,  and  for  what  consideration  the  same  were  made.  There 
"  remains  the  subject  of  costs,"  and  then  the  costs  of  the  Appeal 
are  dealt  with. 

Sir  Montagiie  E.  Smith. — The  inquiry  is  directed  to  be  made 
by  the  Court  from  whose  decree  the  Appeal  is  brought. 

Mr.  Leith. — It  would  be  made  so. 

Sir  Montague  E.  Smith. — That  is  the  intermediate  Court,  is  it 
not? 

Mr.  Leith. — No,  that  would  be  the  highest  Coiu't  of  Appeal; 
they  would  send  it  down  to  the  other  Court. 

Sir  Lawrence  Peel. — They  woidd  direct  the  inquiry  to  be 
made  according  to  the  practice  of  that  Court. 

Mr.  Leith. — When  we  received  the  order  of  Her  Majesty  with 
the  report,  a  certified  copy  thereof  was  transmitted  to  India,  and 
w^e  applied  under  section  362,  and  234  and  235  of  Act  VIII  of 
1859,  in  respect  of  the  execution  of  the  said  order.  The  Code  of 
Procedure  was  extended  to  the  Panjab  in  1866. 

Lord  Westhury. — Let  us  see  exactly  the  course  that  ought 
to  have  been  taken.  Her  Majesty's  order  supplied  in  her  declara- 
tions a  foundation  for  the  principal  parts  of  that  decree  and  super- 
added an  optional  inquiry.  Now,  then,  which  was  the  tribunal  in 
India  that  ought  to  have  been  applied  to,  to  give  effect  to  that 
decree  % 

Mr.  Leith. — The  Court  in  which  the  original  decree  was  made, 
sujjposing  that  the  Code  applies. 

Sir  J.  W.  Colvile. — Is  that  so  ?  Would  not  it  be  the  duty 
of  the  highest  Court,  the  Court  from  which  the    Appeal    ccmes  to 
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us,  wlien  the  record  is  remitted  to  them  to  amend  the  decree  1 
because  our  duty  is  to  make  the  decree  which  that  Court  ought 
to  have  made.  Then,  as  I  understand,  that  Court  ought  to  have 
amended  the  decree  and  put  it  in  the  proper  form  and  sent  it 
down  to  the  lower  Court  for  ej^ecution. 

3fr.  Leith. — The  whole  of  that  turns  on  the  section.  I 
will  give  you  the  section  upon  which  they  acted.  Probably  the 
ruling  of  your  Lordsliips'  Court  w^ould  be  that  the  highest  Court 
there,  the  Court  of  the  Judicial  Commissioner,  from  which  the 
Appeal  came  and  w^hose  judgment  was  reversed,  would  have  the 
duty  cast  upon  it  of  executing  your  Lordships'  Judgment.  I 
think  that  would  appear,  but  they  have  been  misled  by  taking  the 
Code  as  their  guide,  in  regard  to  what  is  done  in  a  decision  by  an 
Appellate  Court  in  India,  not  by  your  Lordships'  Court.  The 
section  which  is  referred  to,  361,  has  this  provision,  that  a  copy 
of  the  decree  certificate  of  the  Appellate  Court  shall  be  transmit- 
ted to  the  Court  which  passed  the  fiirst  decree,  and  it  shall  be 
filed  with  the  proceedings,  and  an  entry  made  in  the  original  re- 
gistry of  the  suit  of  the  Judgment  of  the  Appellate  Court,  so  as  to 
make  it  a  judgment  of  that  Court ;  and  then  section  362  points 
out  that  the  party  must  make  an  application  for  exectition  of  the 
decree  of  the  Appellate  Court,  that  is  in  that  Court  to  which  it 
was  remitted,  "to  the  Court  wiiich  passed  the  first  decree  and 
"  shall  be  executed  by  that  Court  as  an  original  decree,  when  the 
"  decree  cannot  be  executed  by  that  Court,"  and  then  it  goes  into 
another  jurisdiction  as  in  this  case.  But  upon  those  two  is 
founded  the  error  in  this  case.  They  treated  the  order  of  Her 
Majesty  in  Coimcil  as  a  decree  of  an  Appellate  Court  under  the 
Code.  Therefore  it  is  open  to  your  Lordships  now  to  decide  that 
that  does  not  apply  to  a  decision  of  your  Lordships'  Board  followed 
by  the  order  of  Her  Majesty  in  Council  which  ought  to  be  execu- 
ted by  the  Court  of  last  resort  in  India. 

Lord  Westhury. — We  must  not  go  too  fast,  if  you  please. 
This  is  a  mere  entrance  to  the  labyrinth.  You  agree  that  these 
sections  give  the  rule  ; 

ifr.  Leith. — Yes. 

Lord  Westhury. — Well,  then,  if  it  was  a  rule  it  was  incumbent 
upon  you  to  observe  it.  Now  see  wliat  the  rule  is  in  361,  "  A 
"  copy  of  the  decree  or  other  order  disposing  of  the  Appeal,"— that 
"  would  be  Her  Majesty's  order, — certified  by  the  Appellate 
"  Court,  or  the  proper  officer  of  such  Court,  and  sealed  with  the 
"  seal  of  the  Court,  shall  be  transmitted  to  the  Court  which  passes 
"  the  first  decree."     Now  what  Court  answers  that  description  ] 

Mr.  Leith. — That  is  the  Court  of  the  Assistant  Commissioner. 

Lord  Westhury. — What  I  have  called  the  Court  of  first  in- 
stance 1 

Mr.  JjeAth. — That  would  be  the  Court  of  first  instance.  That 
would  be  the  Court  which  I  have  designated  as  the  Court  of  the 
officiating  Deputy  Commissioner. 

Sir  Laivrence  Peel. — Do  I  understand  you  went  to  the  second 
Court  of  Appeal  % 
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Mr.  Leith. — No  ;  to  the  first. 

Sir  Montague  E.  Smith. — What  did  that  Court  do  ? 

Mr.  Leith. — It  said  it  was  a  deckiratory  order,  and  not  mau- 
dator^'. 

Sir  Montague  E.  Smith. — It  is  described  as  the  Judge  of 
Meerut. 

Mr.  Leith. — Yes ;  it  was  sent  to  another  jurisdiction  under 
another  clause  of  the  Act. 

Lord  Westbury. — We  want  to  know  whether  the  directions 
of  Her  Majesty  ought  to  have  been  carried  into  effect  by  the 
Court  of  first  instance,  or  by  the  last  Court  of  Aj^peal,  but  I  am 
told  we  need  not  discuss  that  because  it  is  settled  by  an  Act. 

Mr.  Leith. — Quite  so.  There  are  two  Acts ;  there  is  one  of 
1852,  which  applies  to  the  llegulation  Provinces;  there  is  an 
Act,  No.  II  of  1863,  which  applies  to  the  Non-regulation  Provin- 
ces, within  which  category  tliis  comes.  And  by  that  Act  it  is 
provided  that  if  a  party  in  a  suit  is  desirous  of  prefemng  an  Ap- 
peal to  Her  Majesty  in  Council  from  any  final  Judgment,  decree, 
or  order  made  on  Appeal  or  revision  by  the  Court  of  highest  civil 
jurisdiction  in  any  province  in  British  India  not  subject  to  the 
general  regulations, —  which  this  is, — or  from  any  such  final  Judg- 
ment, decree,  or  order  made  in  the  exercise  of  original  jurisdiction 
by  the  said  Court,  in  any  case  in  which  the  sum  or  matter  at 
issue  is  above  the  amount  or  value  of  Rs.  10,000,  or  which  Judg- 
ment, decree,  or  order  shall  involve  directly  or  indirectly  that 
sum  ;  or  when  the  Court  shall  declare  it  to  be  a  fit  one  for  Ap- 
peal, then  such  Appeal  shall  be  allowed. 

Lord  Westhury. — Does  this  case  come  within  those  numerous 
descriptions  % 

Mr.  Leith. — Quite  so.  This  was  an  Appeal  from  the  Court 
of  highest  appellate  jurisdiction  in  a  Non-regulation  Province,  sa 
it  comes  exactly  within  the  terms  Then,  after  providing  for  other 
matters  connected  with  the  security  to  be  given,^  and  the  proceed- 
ings forwarded,  and  the  expenses,  then  comes  section  14.  The 
intermediate  sections  do  not  apply.  The  Hth  is,  "  The  orders  or 
"  decrees  of  Her  Majesty  in  Council,  when  duly  certified,  shall  be 
"  enforced  and  executed  under  the  directions  of  the  said  Court." 

Lord  Westhury. — What  is  *'  the  said  Court "  1 

Mr.  Leith. — The  following  words  explain  it :  "  By  the  Judge- 
*'  or  officer  by  whom  the  suit  was  originally  tried  in  the  manner 
"  and  according  to  the  rule." 

Lord  Westhury. — That  does  not  explain  it  at  alL  What  is 
"  the  said  Court  "'? 

Jjord  Justice  James. — Then  it  is  all  to  go  back  ? 

Mr.  Leith. — To  the  Court  of  first  instance. 

Loi'd  Westhury. — Are  you  quite  sure  of  that  ?  "  The  said 
Com-t  "  must  refer  to  a  Court  previously  described.  W^hat  is 
the  previous  description  %  You  see  you  wander  up  and  down  in 
an  Act  of  Parliament  as  in  a  wood. 
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Mr.  Leith. — There  is  no  immediate  antecedent  to  that  word. 

Lord  Wesibtiry. — Cannot  you  tell  what  "  the  said  Court "  is  1 

Mr.  Leith. — I  have  given  my  own  construction,  that  it  is 
the  Court  of  fii^st  instance. 

Ljord  Justice  James. — You  are  making  a  suggestion  against 
yourself.  This  seems  clear  that  the  Court  from  which  the 
Appeal  comes  is  to  give  directions  to  the  Judge  or  officer  by 
whom  the  suit  was  originally  tried. 

Mr.  Leith. — I  think  so. 

Lord  Westhuiy. — Then  "the  said  Court"  is  the  Court  ap- 
pealed from  to  Her  Majesty  % 

Mr.  Leith. — No  doubt. 

Lord  Westbiiry. — Then  the  order  of  Her  Majesty  should  be 
certified  and  delivered  to  the  Judge  of  that  Court,  and  his  duty 
it  is  to  transmit  the  order  and  the  directions  to  the  Court  of 
first  instance. 

Mr.  Leith. — I  think  so. 

Sir  Lawrence  Peel. — Many  hundreds  of  Appeals  come  here. 
This  tribunal  is  not  supposed  to  know  the  practice  of  each  Coiu't. 
Their  duty  is  to  execute  Her  Majesty's  command  according  to 
the  practice  of  the  Court,  and  if  there  is  any  error,  to  see  that  it 
is  corrected. 

Mr.  Leith. — The  Registrar  will  be  able  to  state  also  that  it  is 
the  practice  here  to  send  to  the  Appellate  Court  the  order  of 
Her  Majesty  in  Council 

The  Registrar. — Her  Majesty's  orders  commonly  say  nothing 
about  the  lower  Courts.  Appeals  frequently  come  from  the  High 
Court  of  Calcutta,  and  their  Lordships  address  the  Judges  of  the 
High  Court.  It  is  then  the  duty  of  those  Judges  to  send  down  an 
order  to  the  Zillah  or  inferior  Court  to  execute  it  in  the  province 
wherever  it  is.  That  must  be  so.  Her  Majesty  always  addresses 
the  order  to  the  High  Court. 

Lord  Westhiiry. — Now,  Mr.  Leith,  having  ascertained  the 
prescribed  order  of  proceeding,  namely,  that  this  decree,  made  by 
Her  Majesty  in  Council,  should  have  been  sent  to  the  Court  of 
highest  civil  jurisdiction,  namely,  the  Court  from  which  the  Appeal 
was  presented,  and  having  ascertained  the  duly  of  that  Court, 
which  is  prescribed  in  the  14th  section  of  the  Act  of  1863, — 
"the  orders  or  decrees  of  Her  Majesty  in  Council,  when  duly 
"  certified,  shall  be  enforced  and  executed  under  the  directions  of 
"  the  said  Court  by  the  Judge  or  officer  by  whom  the  suit  was 
"  originally  tried," — that  will  be  their  duty.  Now,  what  is  the 
name  or  denomination  of  the  Court  of  civil  jurisdiction  from 
which  the  Appeal  was  presented  % 

Mr,  LeitL— The  Judicial  Commissioner. 

Lo7'd  Westbzcry. — Of  Meerut  1 

Mr.  Leith. — No,  of  the  Panjab. 

Sir  J.  W.    Colvile. — But  since  that   there  has  been  a  change. 
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Mr  Leith. — Yes ;  I  have  not  explaine^J  that  to  his  Lordship. 
Lord  Jnstice  James. — To  wliicli  Court  did  you  apply  % 

3Ir,  Leith. — It  is  stated  in  the  petition,  "  that  your  petition- 
**  er,  on  receiving  in  India  a  duly  certified  copy  of  the  last-meu- 
*Hioned  order  of  Your  Majesty  in  Council,  dulv  applied,  under 
"sections  362,  23-i,  and  235  of  Act  VIII  of  1859  (hi  respect  of 
"  the  execution  of  the  said  order),  to  the  Court  of  the  officiating 
"Deputy   Commissioner   of  Hissar." 

Lm\i  Westhiry. — We  must  go  through  this  much  more 
narrowly.  Tell  us  first  from  what  Court  the  Appeal  was  origin- 
ally presented  to  the  Queen. 

Mr.  Leith. — From  the  Court  of  the  Judicial  Commissioner 
of  the  Panjab. 

Lord  Wesibury. — Was  that  Court  in  existence  after  you  got 
Her  Majesty's  order  % 

Mr,  Leith. — Yes. 

Lord  Westhiry.- — Did  you  apply  to  that  Court  1 

Mr.  Leith. — It  does  not  appear  on  the  face  of  it,  further 
than  that  it  appears  by  the  judgment  of  the  Court  which  has 
refused  to  execute  the  order  of  Her  Majesty,  that  a  copy  of  the 
decree  had  been  transmitted,  as  required  by  that  section  ;  that 
is,  from  the  High  Court.     That  is  the  only  evidence  I  have. 

Sir  J.  W.  Colvile. — What  I  should  like  to  know  is  whether 
you  applied  for  execution  in  the  Court  of  the  Deputy  Commis- 
sioner. 

Mr.  Leith. — We  did  under  the  section. 

AS'iV  J.  W.  Colvile.. — For  execution  of  what  decree  did  you 
apply  1 

Mr.  Leith. — For  the  execution  of  the  decree  of  Her  Majesty 
in  Council. 

Lo7'd  Justice  James. — You  did  not  go  to  the  right  quarter. 

Mr.  Leith. — With  submission,  yes.  The  High  Court,  that 
is,  the  Court  of  the  Judicial  Commissioner,  transmitted  the  order 
of  Her  Majesty  in  Council  to  the  Hissar  Court. 

Sir  Montague  E.  Smith. — Where  does  that  appear  1 

Mr.  Leith.— '^j  this  judgment ;  the  judgment  states  it. 

Sir  J.  W.  Colvile. — They  transmitted  only  the  order  as  it 
stands.  They  did  not  draw  up  or  amend  the  decree  of  the 
Court  of  first  instance,  and  so  send  the  complete  decree  down  to 
the  lower  Court. 

Mr.  Leith. — They  only  sent  a  transcript  of  the  original 
Order  in  Council  of  Her  Majesty  to  that  Court  to  put  it  in 
motion ;  and  then  we,  under  the  section  I  have  cited,  section 
362,  made  the  application  to  that  Coui-t,  being  then  in  possession 
of  the  record  to  execute  it,  and  then  subsequently  what  made  the 
difference  of  the  name  Meerut  is  this  ;  it  could  not  be  executed 
by  that  Court,  in  consequence  of  its  not  having  jurisdiction  over 
the  property,  and  then  it  was,  under  sections  234,  235,  236,  remit- 
ted to  the  Court  which  had  the  local  jurisdiction,  that  is  Meerut, 
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and  then  the  present    Judgment    which  your    Lordships  have    to 
consider  was  pronounced  by  that  Meerut  Court. 

Si?'  R.  P.  Collier. — You  must  first  get  it  from  this  Court. 
By  whom  did  it  go  ? 

Mr.  Ldth. — By  the  Registrar  ;  it  was  sent  direct.  I  take  it 
that  is  the  ordinary    course  of  pi'actice, 

Lori  Westbury. — To  whom  was   it  sent  ? 

Mr.  Leith. — Your  Lordships'  Registrar  will  say  whether  it  has 
been  sent  to  the  Judicial  Commissioner  or  the  Governor  of  the 
Panjab. 

The  Registrar. — The  Queen's  orders  are  not  sent  at  all  by 
this  office  to  the  Courts  abroad.  All  orders  are  given  to  the 
agents  of  the  parties,  and  it  is  their  business  to  serve  them  in  the 
proper  manner.  This  order,  on  the  face  of  it,  is  addressed  to 
tlie  Governor-General  of  India,  the  Judicial  Commissioner,  or 
Judges  of  the  Panjab  for  the  time  being. 

Sir  Montague  E.  Smith. — It  appears  as  if  it  had  been  sent  to 
the  Commissioner,  and  transmitted  to  the  Judge  at  Meerut. 

Sir   R.  P.  Collier. — There  is  an  intermediate   Commisaioner. 

Sir  Montague  E.  Smith. — ^What  the  Judge  at  Meerut  says  is, 
it  had  been  transmitted  by  the  Deputy  Commissioner  under  the 
provisions  of  section  285. 

Mr.  Leith. — I  am  instructed  by  my  solicitor  that  he  sent  a 
copy  of  it  to  his  client  in  India. 

Lord  Westbury. — That  does  not  help  us. 

Sir  J.  W.  Colvile. — We  do  not  know  what  the  client  did 
with  it.  It  is  evident  that  it  goes  to  the  Court  of  the  Deputy 
Commissioner  at  Hissar  for  execution.  The  Deputy  Commissioner 
says,  ''  I  cannot  execute  it  against  this  property,  because  thia 
*•  property  is  not  in  my  jurisdiction.  I  will  send  it  to  the  Deputy 
'^  Commissioner  of  Meerut,  within  whose  jurisdiction  it  is  ;"  and 
then  the  Deputy  Commissioner  at  Meei-ut  says  : — "  I  cannot 
"  execute  this  decree,  because  it  is  a  mere  order  of  Her  Majesty 
*' containing  declarations,  and  there  are  no  mandatory  words,  and 
**  I  do  not  know  what  I  have  got  to  execute." 

Mr.  Leith — Quite  so.  '-  " 

Lord  Westbury. — You  see  you  have  got  into  this  predica- 
ment :  The  Court  of  first  instance,  when  it  gets  the  decree, 
says.  ''  This  is  no  child  of  mine,  for  the  property  is  not  within 
"  my  jurisdiction."  Tiien  you  go  to  the  Court  which  has  the 
property  within  its  jurisdiction,  and  that  Court  repudiates  the 
decree  in  like  manner  as  not  being  addressed  to  it.  The  course 
you  ought  to  have  taken,  whatever  that  be,  is  contained  in  tho 
i4th  section.  Now,  the  14th  section  says,  "  the  order  of  Her 
*'  Majesty  shall  be  enforced  and  executed  under  the  directions  of 
''  the  said  Court."  Now,  we  have  ascertained  that  that  uncertain 
expression  "  the  said  (]?ourt "  means  the  Court  from  which  the 
Appeal  was  finally  brought  to  the  Queen  in  Council.  Therefore 
it  was  the  duty  of  the  parties  to  have  brought  the  decree  of  Her 
Jiajeaty  in  Council  to  the  knowledge  of  that  Court,  and  asked  that 
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Court  to  enforce  and  execute  the  decree,  •and  it  would  be  the  duty 
of  the  Court  to  give  directions  for  that  purpose,  Of  course  it  has 
no  primaiy  power  of  doing  it ;  but  it  is  to  be  enforced  and  execu- 
ted, under  the  directions  of  the  Court,  by  the  Judge  or  officer  by 
whom  the  suit  was  originally  tried.  The  course  of  conduct  was 
clear.  You  should  have  taken  the  decree  of  Her  Majesty  in  your 
hand,  and  applied  to  the  Judge  of  the  said  Court,  that  is,  the  last 
Court  of  Appeal,  and  asked  that  Judge  to  send  directions  for  exe- 
cuting the  decree  to  the  Judge  or  officer  by  whom  the  suit  was 
originally  heard.     Now,  have  you  done  that  1 

Mr.  Leith. — I  am  sorry  I  am  not  in  a  position  to — 

Lord  Westbury. — You  appear  not  to  be  iu  a  position  to  say 
where  the  fault  lies  or  where  the  defect  lies, 

Mr.  Lcith. — All  I  have  is  the  letter  to  my  solicitor,  which 
says,  "  I  applied  to  the  Judge  of  Meerut  under  a  certificate  of  the 
"  Panjab  Civil  Court  for  execution  of  the  decree,"  without  saying 
what  Civil  Court. 

Sir  J.  W.  Colvile. — What  order  do  you  now  ask  their  Lord- 
ships to  make  1 

Mr.  Leith. — I  had  a  difficulty  in  framing  it,  but  this  is  what 
I  ask  your  Lordships  to  do  :  *'  Your  petitioner  now  humbly  prays 
"  that  your  most  Excellent  Majesty  in  Council  will  be  graciously 
"  pleased  to  order  and  direct  that  the  said  Judge  of  Meerut,  under 
"  the  said  reference  made  to  him  as  aforesaid  by  the  said  officiat- 
'*  ing  Deputy  Commissioner  of  Hissar,  or  the  last-mentioned  Judge 
."  himself,  do  forthwith  execute  the  said  original  judgment  or 
"  decree  of  the  last-mentioned  Judge,  or  that  Your  Majesty  in 
"  Council  may  be  graciously  pleased  to  make  such  other  order 
"  directing  and  ordering  thereby  possession  of  the  shares  afore- 
"  said,  together  with  mesne  profits  in  respect  thereof,  to  be  forth- 
"  with  given  to  your  petitioner,  according  to  the  declaration  and 
"  the  decree  of  right  contained  in  the  said  Order  of  Your  Majesty 
•*  in  Council." 

Lo7^d  Westbury. — Suppose,  in  your  perplexity  and  difficulty, 
we  were  to  do  this — that  we  were  to  recommend  Her  Majesty  to 
make  a  supplemental  order  touohing  the  mode  of-executing  the 
decree,  and  that  that  supplemental  order  should  follow  distinctly  the 
language  of  the  14th  section;  then,  if  you  took  that  in  your  hands, 
do  you  think  it  will  land  you  in  safe  gi'ound  1 

M)\  Leith. — I  see  the  objection  which  was  taken  by  the  Judge 
of  the  court  below,  and  the  distinction  he  draws  between  what  he 
calls  a  declaratory  judgment  and  one  which  is  mandatory,  in  which 
he  refers  to  the  Code  as  defining  what  is  declaratory  and  what  Is 
mandatory,  that  he  w^ould  have  no  authority  to  give  effect  to  a 
mere  declaration  of  right  unless  your  Lordships  went  on  to  recom- 
mend Her  Majesty  that  possession  should  be  given. 

Sir  Lawrence  Feel. — The  objection  is  that  your  Lordships 
have  not  drawn  up  the  decree  in  mandatory  language,  but  only 
made  a  declaration.  Tt  would  be  quite  impossible  for  your  Lord- 
ships to  hit  the  exact  practice  of  every  Court  in  every  part  of  the 
world  from  which  an  Appeal  lies.  It  is  an  obligation  imposed 
upon  all  those  Courts  that  they  should  put  the  thing  in  the  riglit 
course,  :o  that  the  party  may  have  his  rights  declared. 
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Sir  J.  W.  Oohtle. — They  might  take  this  over  to  the  highest 
Court  with  a  direction  that  the  decree  should  be  drawn  in  accordance, 
and  then  it  would  be  exactly  in  the  ordinary  way.  I  thought  the 
property  in  dispute  was  in  the  hands  of  trustees,  and  that  it  was 
a  question  of  your  getting  your  share  1 

Mr.  Leith. — Quite  so  ;  there  is  no  adverse  title. 
Sir  J.  W.  Colvile, — Then  an   order  on   the  tnistees  would  be 
sufficient  1 

Mr.  Leith. — It  was  a  petition  with  regard  to  property  pur- 
chased subsequently  as  being  declared  to  be  part  of  the  original 
estate.  I  think  it  would  be  certainly  the  safest  course  that  there 
should  be  something  in  the  supplemental  order  of  a  mandatoiy 
character. 

Lord  Wesibury. — One  would  deal  tenderly,  no  doubt,  with  any 
difficulty  which  has  been  felt  hcnd  fide  by  the  Judge,  though 
the  difficidty  would  have  been  removed  if  the  subject  had  been 
better  understood.  But  you  know  w^e  cannot  advise  Her  Majesty, 
when  a  Judge  in  a  Court  below  miscarries  as  to  his  understanding 
of  her  order,  to  make  the  order  more  explanatory  and  clear,  simply 
for  the  purpose  of  giving  that  Judge  a  better  understanding  of  the 
subject.  In  the  last  52  years  of  my  experience  at  the  bar  and  on 
the  bench,  I  have  never  known  such  a  difficulty,  and  yet  almost 
every  dny  in  the  House  of  Lords,  if  there  had  been  any  room  for 
the  difficulty  it  would  have  arisen.  Nothing  is  niore  common 
than  in  the  case  of  a  Scotch  decree  to  say  ''their  Lordships" 
(speaking  of  the  House  of  Lords)  "  do  declare  and  find,"  and  then 
follow  the  declarations,  and  then  the  direction  is  "  and  their  Lord- 
*'  ships  do  direct  that  the  cause  with  these  findings  and  declarations 
*^  be  remitted  to  the  Court  below  to  carry  the  same  into  effect." 
There  is  no  difficulty  about  that.  I  never  found  any  difficulty, 
and  if  there  were  difficulty  that  could  reasonably  be  expected  to  be 
produced,  it  is  not  likely  to  escape  the  fertile  imagination  o,f  Scotch 
lawyers  ;  I  have  never  known  such  a  thing.  Well,  now,  to  meet 
the  difficulty  that  you  feel,  you  must  remember  that  the  language 
of  the  section  (which  I  should  propose,  if  their  Lordships  agree  to 
it,  should  be  followed)  is  this, — "  The  orders  or  decrees  of  Her 
Majesty  in  Council  shall  be  enforced  and  executed."  Surely  those 
words  involve  the  giving  every  necessary  direction  for  the  purposo 
of  enforcing  and  executing  ? 

Mr.  Leith. — Quite  so.     I  think  that  would  be  sufficient. 

Sir  M.  E.  ^S'?w^'^^.— According  to  their  own  practice. 

Lord  Westhmy. — No  Court  of  Appeal  can  by  any  possibility 
tell  what  is  the  exact  form  of  execution  that  is  required.  If  we  arq 
making  an  order  we  cannot  exactly  tell  what  are  the  words  that 
xaay  be  necessaiy  for  giving  effi3ct  to  the  order. 

Mr.  Leith. — I  think  that  would  be  sufficient. 

Sir  Lawrence  Peel. — Possession  in  this  case  means  nothing 
more  than  paying  over  money. 

Mr.  Leith. — There  is  some  land. 

Lord  Westhwy. — This  is  an  important  matter,  I  am  only 
afraid  that  it  may  open  the  door  to  obstructiveness.  We  must 
take  great  care  to  avoid  that.     It  is  possible  that  the  present   case 
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may  have  arisen  from  the  circumstance^  (and  I  do  not  wonder  at 
it)  that  you  have  mistaken  the  exact  course  which  o\ight  to  have 
been  taken.  It  would  not  be  a  bad  thing  to  have  this  added  to  a 
form  of  Order  of  Her  Majesty  in  Council  in  a  proceeding  similar 
to  this  :  **  And  with  these  declarations  remit  the  cause  to  the 
*'  said  Court  with  directions  to  enforce  and  execute  the  order  in 
**  conformity  with  the  14th  section  of  the  Act  of  1863." 

Mr.  Leith. — Quite  so. 

Lord  Westhury. — It  is  not  for  that  Court  to  enforce  and  exe- 
cute. I  should  have  said  to  give  directions  to  enforce  and  execute. 
It  is  to  be  the  medium  of  originating  and  transmitting  the  direc- 
tions for  enforcing  and  executing  to  the  Court  of  first  instance. 

Sir  J.  W.  Colvile. — You  did  not  apply  to  the  Chief  Court,  did 
you,  after  this  refusal  ? 

3Ir.  Leith. — I  cannot  say.  It  is  under  these  ambiguous 
words,  "  a  certificate  of  the  Panjab  Civil  Court."  It  does  not  say 
what  Court,  whether.it  was  the  Judicial  Commissioner's  or  any 
other  Court. 

Sir  R.  P.  Collier. — The  certificate  might  have  amounted  to 
a  direction. 

Lord  Westhury. — It  seems  at  present  to  be  the  conclusion  of 
their  Lordships  that  the  safer  way  would  be  to  let  this  petition 
}stand  over  with  the  following  minute  :  "  It  appearing  to  their 
''  Lordships  that  it  was  the  duty  of  the  petitioner  to  have  made 
*'  application  in  conformity  with  the  14th  section,  and  the  duty  of 
*'  the  Judges  therein  mentioned  to  have  carried  the  directions  of 
**  that  section  into  effect,  let  the  present  petition  stand  over  until  a 
*'  further  application  has  been  made." 

Mr.  Leith. — I  am  much  obliged  to  your  Lordships  ;  that  is 
sufficient. 

Sir  J.  W.  Colvile. — I  take  it  for  granted  that  all  the  powers 
and  duties  of  the  Judicial  Commissioner  were  transferred  to  the 
new  Chief  Court  of  the  Panjab  1 

Mr.  Leith. — Oh,  yes.  I  take  it  for  granted  that  all  causes 
must  have  been  transferred  in  the  state  in  which  they  were  at  the 
time  the  new  Court  was  appointed. 

Lord  Westhury. — Your  clients  will  take  care  to  miderstand, 
and  it  must  be  generally  understood,  that  their  Lordships  do  not 
recognise  the  existence  of  any  doubt  or  difficulty  in  that  which 
has  embarrassed  the  Court  below,  namely,  that  a  declaration  is 
not  equivalent  to  an  order.  It  is  the  duty  of  the  Appellate 
Court  frequently,  and  all  that  it  can  do,  to  make  a  declaration, 
and  then  the  form  in  which  that  declaration  is  conceived,  and  the 
words  in  which  the  order  is  framed,  amount  to  a  direction  to  the 
Court  below  to  clothe  that  declaration  in  the  proper  form  of  a 
mandatory  order,  and  to  give  effect  to  the  mandatoiy  order  so 
expressed.  It  must  not  be  supposed  for  a  moment,  therefore, 
that  if  any  difficulty  arises  in  that  form,  or  any  difficulty 
is  sought  to  be  produced  from  having  recourse  to  that  non- 
existent ground  of  objection,  that  this  tribunal  would  fail  in 
recommending  Her  Majesty  to  deal  with  such  obstructiveness  in 
the  most  serious  and  stringent  manner. 
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No.  1. 

ALLA  DITTA,  COMPLAINAKT,  V 

Versus  i  Revision  Side. 

SHEEE  MAHOMED,  ACCUSED.     •  J 

(  BOULNOIS    AND    LlNDSAY,    JJ.  ) 

Act  I  of  1871. — Amends  to  accused  for  frivolous  convplaini. —  Amends  are 
awardable  to  an  accused  person  ( under  Section  270,  Criminal  Procedure 
Code )  in  the  case  of  a  frivolous  and  vexatious  complaint  under  a  special 
Act,  such  as  Act  I  of  1871   (  Cattle-Trespass  Act ). 

Case  reported  hy  Deputy  Commissioner  of  Shahpore  under 
Section  4i'S4i,  Criminal  Procedure  Code. 

The  grounds  of  revision  were  thus  stated  by  the  Court 
reporting  the  case  to  the  Chief  Court  : — 

*^  Complainants  urged  that  accused  rescued  forcibly  their 
cattle  which  complainants  were  taking  to  the  pound. 

"  This  was  not  proved,  so  the  Sub-Magistrate  ordered  rupees 
2  to  be  paid  to  each  of  the  accused  as  amends,  as  he  deemed  the 
complaint  false,  frivolous  and  vexatious. 

"  Magistrate  does  not  consider  that  Section  270  of  Act  XXV 
of  1861  is  applicable  to  complaints  under  Act  I  of  1871,  and 
accordingly  reports  the  case." 

Order  of  Chief  Court.— An  offence  under  Section  24  of  Act  22m?  JDecr*  1871# 
I  of  1871,  Cattle-Trespass  Act,  is  punishable  with  imprisonment 
not  exceeding  six  months,  or  with  line  not  exceeding  rupees  500 : 
hence  such  an  offence  falls  within  Chapter  XV  of  the  Criminal 
Procedure  Code,  and  amends  may  be  awarded  under  Section 
270  of  the  Code,  because  Section  444  directs  that  the  procedure 
of  the  Code  shall  be  followed  as  far  as  it  can  be  in  all  Miscellan- 
eous Criminal  Cases  and  proceedings,  which  would  clearly 
include  a  case  under  a  special  Act,  such  as  the  Cattle- trespass 
Act.     The  order  of  the  Naib-Tehseeldar  will  stand. 


No.  2. 

PEEM  SUKH,  COMPLAINANT,  V 

Versus  I  Eevision  Side, 

JOAHIR,  ACCUSED.  ) 

( BoTJLNois  a:nd  Lindsay,  JJ. ) 

^Jiefi. — Order  to  restore  stolen  propertij. — Appeal. — Setting  aside  restoring 
(yi'der.—The  accused  was  convicted  of  theft,  and  the  property  alleged  to  ba 
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stolen  was  ordered  to  he  restored  to  the  complainant.  On  appeal,  the 
Comuiissionor  reversed  the  order  of  conviction,  hut  passed  no  express  order 
as  to  the  property  ;  snhsequeutly,  upon  a  further  petition  from  the  accused, 
the  Commissiouer  directed  that  the  complainant  should  restore  the  property 
to  the  accused.  Held  by  the  Chief  Court  that  this  last  order  was  within 
the  Commissioner's  jurisdiction,  and  was  correct. 

Application  under  Section  405,  Criminal  Procedure  Code, 

*   The  followinsj  petition  was  presented  by  the  complainant 
(  Prem  Sukh  )  to^the  Chief  Court  :— 

"  That  some  time  a^^o  an  iron  gray  mare  belonging  to 
petitioner  was  stolen  from  him  ; 

"  That  it  was  subsequently  found  in  the  possession  of 
JoahiVf  son  of  Budloo,  Goojur  of  Reilka  ; 

**  That  Joahir  was  convicted  by  Mr.  Benton,  who  ordered 
the  mare  to  be  restored  to  petitioner  ; 

"  That  Joahir  appealed  from  Mr.  Benton's  finding  to  the 
Commissioner,  Major  Tighe,  who,  on  8rd  October  1871,  reversed 
the  sentence  on  ground  of  the  identity  of  the  mare  having 
probably  been  mistaken  ; 

"  That  Major  Tighe  passed  no  order  regarding  possession 
of  the  mare  ; 

"  That  subsequently,  Mr.  McNabb  succeeded  Major  Tighe 
as  Commissioner  of  Delhi  ; 

*'  Tha,t  Mr.  McNabb,  on  the  7th  November  1871,  passed 
an  order  to  the  effect  that  the  mare  should  be  restored  to 
Joahir  ; 

"  That  petitioner  was  not  aware  of  the  intention  of  Mr. 
McNabb  to  reopen  the  case,  of  which  he  received  no  notice  ; 

"  That  Mr.  McNabb's  order  is  virtually  a  review  of  Major 
Tighe's  judgment — (  copy  of  order  annexed  )  ; 

"  That  Mr.  McNabb's  order  is  without  jurisdiction  and 
ultra  vires — (vide  Queen  v.  Godai  Eaout  5  S.  W.  E.  Cr.  E.,  p. 
61 ).  Your  petitioner  therefore  prays  that  the  Chief  Court  will 
entertain  this  his  petition  under  Section  405,  Criminal  Proce- 
dure Code,  and  pass  such  order  quashing  Mr.  McNabb's  order 
of  the  7 til  November  as  to  it  may  deem  right  and  proper." 

IWi  Jany.  1872.  Billing  of  Chief  Court. — Mr.  McNabb's  order  seems  to  us 
to  be  quite  correct  and  lawful.  If  the  conviction  was  cancelled 
by  a  competent  Court,  as  Major  Tighe's  was,  there  can  be  no 
foundation  for  the  restoring  order  which  falls  with  the  convic- 
tion.    Petition  rejected. 


March  1872.  ] 
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IfO.    3. 

FATTAH—rer5W5— MAHOMED  DIN. 

(Lindsay,  J.) 


RsTisxosr  Si]». 


Appeal. — Section  411  Criminal  Vroeedure  Code. — When  the  sentence  is  a 
fine  of  Us  50  and  in  default  imprisonment  for  a  term  exceeding  one  month, 
an  appeal  is  not  barred  by  section  411,  Criminal  rroceduie  Code. 


Case  called  for  lender  Section  404  Criminal  Procedure  Code. 

The  accused  was  convicted  by  the  Magistrate  under  Section 
498,  I.  P.  C,  and  sentenced  to  pay  a  fine  of  Rs.  50,  and  in  default 
of  payment  to  be  rigorously  imprisoned  for  six  months. 

Lindsay,  J.,  held  that   the  accused  had  a   right  of    appeal  to  iSth  March  1872, 
the  Sessions  Court  or  Commissioner,   on  the  ground  that    Section 
411,  Criminal  Procedure  Code,  did  not    bar  an    appeal   when   the 
imprisonment  in  default  of  payment  of  a  fine  of  Rs.  50  Was  for 
a  term  exceeding  one  month; 


April  1872.  ]  CRIMINAL  JUDGMENTS. 


M.    4. 

CROWN,— rer6'?/5,—SUMUNDUR.  |  Eefere^nce  Side. 

(Lindsay  &  Melvill,  J  J.) 

Murder. — Extenuating  Circumstances. — Oonfesaion. — According  to  the 
prisoner's  statement  (the  only  direct  evidence  in  the  case)  MassummatWahnbji 
solicited  him  to  continue  a  criminal  intercourse  which  had  existed  befcv\'eju 
tiiem  ;  and  on  his  declining,  she  kicked  him,  on  which  he  struck  her  a 
blow  over  the  I'egionof  the  heart,  throttled  her  till  she  ceased  breathing,  and 
then  tiung  the  body  into  a  well.  IJeld  that  there  was  not  such  grave  and  sud- 
den provocation  as  reduced  the  olfence  to  culpable  homicide  ;  and  that  the  case 
did  not  fall  under  the  4th  exception  of  Section  300,  Indian  Penal  Code  (sudden 
%ht,  &c.),  because  the  prisoner  acted  in  a  cruel  and  unusual  manner:  but  that 
the  provocation  received  by  the  accused,  was  suilicient  reasuxi  for  not  pass- 
ing sentence  of  death — Sentence  commuted  accordingly. 

Per  Melvill,  J.— The  extenuating  parts  of  a  prisoner's  confession 
vshould  be  taken  into  consideration,  as  well  as  the  criminating  parts,  except 
where  there  is  evidence  to  contradict  them. 

Case  referred  under   Section  398,  Criminal    Procedure  Code,  hy  the 
Sessions  Judge  of  Raivuljnndee. 

Lindsay,  J. — The  only  evidence  regarding  the  manner  in  wliicli  ^jtJi  March  187^. 
the  deceased  died  is  given  by  the  prisoner.  He  killed  her.  His 
statement  is  clear,  full,  credible.  I  believe  every  line  of  it.  Be- 
lieving it  1  cannot  confirm  the  sentence  of  death.  The  last  few 
lines  of  the  confession  show  why  and  how  death  was  caused.  But 
tlie  prisoner's  guilt  is  not  such^that  death  should  be  the  sentence. 
Surely  there  are  wide  differences  in  the  character  of  murders. 

If  we  punish  with  death  the  man  who  in  a  fit  of  anger  sudden- 
ly kills  another,  wh  it  are  we  to  do  with  the  man  wlio  couiaiics  tiie 
cold  blooded,  deliberately  planned,  murder  ? 

LTnder  the  circumstances  I  think  transportation  for  life 
should  be  the  sentence,  if  the  crime  cannot  be  brought  within  the 
scope  of  Section  304.  But  cannot  we  say  there  was  grave  and 
sudden  provocation  ] 

The  confession  is  so  truthful  that  I  accept  it  in  its  entirety, 
and  giving  the  prisoner,  under  the  peculiar  circumstances  of  tiie 
case,  the  benefit  of  every  doubt  in  his  favor,  I  would  convict  him 
of  culpable  homicide  not  amounting  to  murder  and  give  him  10 
year's  imprisonment  with  rigor. 

Melvill,  J. — The  only  direct  evidence  against  the  prisoner  is 
his  own  confession,  which  is  abundantly  corroborated  by  tiie 
evidence  in  the  case  in  regard  to  the  circumstances  surrounding  the 
fatal  act. 

According  to  the  confession  of  the  prisoner  it  appears  that  tha 
deceased  went  to  his  house  and  solicited  him  i*y  continue  the 
criminal  intercourse  which  is  shown  to  have  existed  between  them 
for  several  years  past,  but  which  the  prisoner  before  the  Deputy 
Commissioner  says  had  been  broken  off  1|  years  previously  in  con- 
sequence of  a  quarrel  between  the  prisoner  and  Khan  Alum,  the 
husband  of  the  deceased,  and  that  on  his  declining,  the  deceased 
kicked  him,  on  which  he  struck  her  a  blow  over  the  region  of  the 
heart,  throttled  her  till  she  ceased  breathing  and  then  flung  the 
body  into  the  well  where  it  was  found  the  next  morning. 
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I  think  that  the  extcniiiiting  parts  of  tlic  confession  should 
be  taken  into  consideration  in  favor  of  the  prisoner,  as  well  as  tlio 
CM-iniinating  parts,  except  where  tliere  is  other  evidence  to  contra- 
dict them.  In  one  important  particular  the  confession  is  contra- 
dicted by  the  medical  evidence,  which  sliows  that  wiien  the  decease  I 
was  thrown  into  tlie  well  she  was  alive.  It  is  dithcult  to  believe 
that  in  the  c<->nsiderable  distance  that  the  prisioner  had  to  traverse 
between  his  own  house  and  the  well,  there  was  sucli  a  complete  sus- 
|)ension  of  animation  as  to  lead  the  prisoner  to  conclude  that  tlio 
bod}'  he  carried  was  that  of  a  lifeless  person.  It  would  rather 
stppear  that  tliere  was  in  all  probability  breathing  going  on  and 
that  the  prisoner  could  not  have  been  ignorant  that  he  was  flinging 
a  senseless  but  living  body  into  the  well.  In  regard  to  the  cir- 
cumstances of  the  murder  as  detailed  by  the  prisoner,  it  appears 
from  the  evidence  of  Begumji  and  Mullani  (11  and  12)  that  it  was 
the  prisoner  who  asked  deceased  to  go  to  his  house,  although  it  is 
possible  that  it  was  the  deceased  who  first  addressed  herself  to  the 
prisoner  and  asked  him  for  the  payment  of  money  due  to  her.  It 
must  be  borne  in  mind  tliat  the  prisoner  and  the  deceased,  then 
together  in  the  prisoner's  house  without  the  presenee  of  a  third 
party,  had  for  long  been  on  terms  of  criminal  intimacy  ;  and  even 
granting  the  truth  of  the  prisoner's  statement  that  the  intimacy 
had  been  suspended  for  a  year  and  a  half,  I  think  that  a  quairel, 
even  if  preluded  by  a  kick  from  the  deceased,  would  not  amount  to 
such  grave  and  sudden  provocation  as  would  reduce  the  category  of 
the  crime  from  murder  to  culpable  homicide  not  amounting  to 
murder,  although  it  would  be  a  good  reason  for  not  inflicting  a 
sentence  of  death.  In  like  way  the  case  could  not  be  brought 
within  the  4th  exception  of  Section  300,  Indian  Penal  Code  (sudden 
tight  in  the  heat  of  passion,  &c.,)  because  the  prisoner,  by  his  own 
showing,  acted  in  a  cruel  and  unusual  manner  after  he  had  once 
felled  the  deceased  to  the  ground. 

I  am  of  opinion  that  the  prisoner  has  been  rightly  found  guilty 
of  murder  (Section  302,  Indian  Penal  Code)  and  would  commute 
the  sentence  of  death  passed  by  the  Commissioner  to  ti'ansportation 
for  life. 


So.  5. 

Reference  Side,  j"  CnOW:s,—Versus,-~GVhjkB  AND  MASSUMMAT  KASSIMA, 

( BouLNOLS,  Lindsay  and  Melvill,  JJ,  ) 

Mtirde7\—Ev}xlence.  -  Gnlnh,  his  wife  (Massiimmat  Bassarana),  Massiuii. 
mat  Kassima  (his  mother)  and  Habab  (j^oungerlu-otherof  (Julab,  about  twelvtj 
year?  of  age)  took  their  evening  meal  together.  Habab  and  Massinnmat 
Kassima  alleged  that  the  meal  was  cooked  bj'  Massiimmat  Bassarana.  av.d 
there  was  no  evidence  to  the  contrary.  During  the  night.  Massuniniat 
Bassarana  was  taken  ill,  and  neither  Gulab  nor  his  mother  took  ftjiiy 
measures  to  relieve  her  sufferings.  In  the  morning,  Gulab  went  off  to  the; 
gi-azing  ground,  leaving  his  mother  at  home.  At  about  2  o'clock  p.  m., 
Massummat  Bassarana  died,  and  information  was  given  to  the  M;i!Iik,'4 
tlie  same  after-noon,  Oulab  and  his  mother  falsely  stating  that  the  deceased 
had  died  from  cohl,  the  eff'ects  of  bathing  in  the  night.  There  Avas  reason 
to  believe  that  Gulab  and  Massummat  Kassima  would  have  quietly  buried 
the  deceased,  but  the  Mulliks  having  their  suspicions  aroused,  went  t(» 
Gulab's  house  at  9  r.  m.,  to  make  enquiries,    and   the   burial  as  intejided 
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did  not  take  place.  The  body  of  the  deceased  was  examined,  and  it  was 
found  that  she  had  been  poisoned  with  arsenic.  There  was  no  evidence 
that  the  deceased  had  either  vomited  or  ]>een  purged  ;  but  the  medical 
evidence  was  that  it  was  "  highly  improbable"  that  she  had  not.  The 
suggestion  against  Gulab  and  his  mother,  who  were  accused  of  having 
admi)iistered  the  poison,  was  that  they  had  removed  the  traces  of  the 
vomiting  and  purging.  No  })oison  was  traced  to  the'possession  of  the  accused. 
For  the  prosecution  it  was  further  suggested  that  the  motive  for  poisoning 
Massummat  Bassarana  was  that  Gulab  wished  to  marry  another  woman, 
Kashmiri,  who  refused  on  account  of  his  being  already  married.  There  was 
no  doubt  that  Gixlab  did  wish  to  contract  this  second  marriage,  but  his 
mother  alleged  that  the  objection  to  it  came  from  Kashmiri's  mother  and 
was  that  she  (Kassima)  had  suckled  Kashmiri.  Gulab  and  Kassima  were 
tried  for  the  murder  of  Massummat  Bassarana,  and  sentenced  to  death. 

Per  Melvill,  J.  (BouLNOi^i,  J.,  concurring,  &  Lindsay,  J.,  dissent- 
ing).— That  the  evidence  did  not  exclude  every  reasonable  hypothesis  but 
that  of  the  guilt  of  the  accused.     Conviction  accordingly  set  aside. 

Case  referred  hy  S('ssio?is  Judr/e  Peshawar,  under  Section  398, 
Criminal  Procedure  Code. 

Lindsay,  J. — The  deceased,  who  was  wife  of  the  accused  Gulab,  10th  April  1872. 
was  poisoned  with  arsenic. 

It  was  administered  at  night  in  all  probability.  Her  death 
was  reported  next  day  about  2  o'clock. 

The  evidence  associating  the  prisoners  with  the  crime  is  as 
follows  : — 

1st.  The  fact  that  Gulab  wanted  to  marry  a  girl  who  lived 
next  door  and  would  not  consent  owing  to  his  having  a  wife,  and 
tliat  he  was  not  happy  with  his  wife.  To  enable  Gidab  to  accom- 
plish his  wish  it  was  necessary  to  get  rid  of  his  wife.  This  was  the 
motive  for  the  murder, 

2ndj.  The  fact  that  the  accused  contended  that  the  wonifin 
died  from  cold  taken  after  a  bath,  while  there  was  conclusive  proof 
that  she  was  poisoned. 

Srd.  The  fact  that  no  attempt  was  made  by  the  accused  to 
relieve  her  pain,  and  that  they  intended  to  bury,  and  would  have 
buried,  her  quietly,  but  for  the  Mulliks  who  suspected  foul  play. 

Jfth.  The  fact  that  accused  No,  2  was  with  the  deceased  all 
night,  and  the  almost  impossibility  of  the  woman  liaving  poisoned 
herself.  The  violent  presumption  that  the  poison  was  administer- 
ed in  the  eveniiig  meal  at  6  p.  m.  by  the  accused  who  ate  with  the 
deceased,  and  that  there  must  have  been  purging  and  vomiting,  the 
evidence  of  which  the  accused  have  concealed. 

I  have  considered  this  case  with  the  utnjost  attention,  and 
I  luive  no  reasonable  doubt  of  the  guilt  of  the  accused. 

If  the  deceased  did  not  poison  herself,  she  was  poisoned  by 
the  accused.  There  is  no  shadow  of  reason  for  thinking  any  one 
else  could  have  poisoned  her.  There  is  not  the  slightest  evidence, 
nor  any  reasonable  ground  for  suspecting,  that  the  deceased 
poisoned  herself.  The  cool  indifference  of  the  accused  to  the  state  of 
the  deceased  during  the  night  when  the  poison  was  given,  and  the 
fact  that  they  would  have  buried  her  but  for  tlie  action  taken  by 
the  Mulliks,  tend  to  fix  the  guilt  upon  the  accused. 
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I  think  the  evidence  justifies  the  opinion  of  the  Assessors  and 
the  Judge,  and  the  sentence  of  death  passed  upon  Gulab  is  con- 
fninod  :  but  as  regards  his  mother,  I  tliink  transportation  for  life 
Avould  be  a  proper  puiiisliment. 

There  is  strong  reason  for  tlunking  that  the  male  prisoner 
■vvas  more  interested  in  ridding  the  house  of  decease(i  than  his 
motlier,  and  it  is  possible  that  he  may  have  worked  upon  her 
mother,  and  brought  her  round  to  his  views.  I  admit  that  the 
extenuating  circumstance  I  urge  is  not  proved  and  is  of  no  great 
■weight,  but  I  would  give  her  the  benefit  of  the  doubt. 

The  sentence  passed  upon  Gulab  is  confirmed.  The  sentence 
passed  upon  the  female  prisoner  I  would  commute  to  transporta- 
tion for  life. 

ISTelvill,  J. — The  assessors  say  that  "  the  circumstances  point 
to  the  two  accused  as  the  murderers."  In  this  I  quite  concur. 
But  the  assessors  give  no  definite  opinion  as  to  whether  the  prisoner?^ 
are  guilty  of  the  charge  made  against  them. 

The  case  for  the  prosecution  is  that  the  prisoneis  gave  arsenip 
to  the  deceased  and  thereby  killed  her  ;  the  motive  on  the  part  of 
Crulab  being  his  desire  to  get  rid  of  his  wife  (the  deceased)  who 
stood  in  the  way  of  his  marrying  Massunmiat  Kashmiri,  an  uu- 
niaiTied  woman  living  hard  by  ;  and  the  other  prisoner,  Mas:- 
summat  Kassima,  being  actuated  by  a  desire  to  forward  the 
wislies  of  her  son,  the  prisoner  Gulab. 

The  medical  evidence  shows  conclusively  that  death  was 
caused  by  arsenical  poisoning.  But  this  evidence  does  not  state 
whether  there  were  any  signs  of  vomiting  or  purging  in  the  body ; 
nor  does  it  say  whether  the  stomach  of  the  deceased  contained  uiiy 
undigested  food,  a  point  which  certainly  should  have  been  brouglit 
out. 

There  is  no  direct  evidence  against  the  prisoners  to  connect 
them  with  the  administration  of  the  arsenic.  There  is  nothing  to 
show  that  the  prisoners  bought  arsenic,  or  were  in  the  possession 
of  any. 

The  evidence  against  them  is  wholly  circumstantial.  I  think 
that  tho  ordinary  test  should  be  applieil,  viz.,  whether  this  evi- 
dence excludes  every  reasonable  hypothesis  but  that  of  the  guilt 
of  the  accused. 

In  regard  to  the  circumstances  preceding  the  death  of  the 
deceased,  it  is  stated  by  her  father  (Emamdin  4)  that  the  deceased 
.  had  complained  to  him'  last  Ramzan  of  ill-treatment  on  the  part  of 
the  two  prisoners.  Against  this  must  be  considered  the  evidence 
of  Habdb,  the  younger  brother  of  the  prisoner  Guiab,  who  says 
that  he  never  saw  the  prisoner  and  the  deceased  quarrelling.  This 
witness  is  only  twelve  years  old. 

Then  in  regard  to  the  girl  Kashmiri,  it  is  to  be  observed  that 
the  prisoner  (No.  2  Kassima)  says  that  Gulab  did  want  to  marry 
her,  but  that  her  mother  objected  because  ahe  (Kassima)  ?iad 
suckled  Ka-shmiri.  The  witnesses,  Najim  and  Shah-nawaz  (5  and  6) 
depose  that  they  heard,  after  the  death  of  the  deceased,  that 
Gulab  wanted  to  many  Kashniiri,  but  they  give  no  reason  why  he 
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could  not  marry  her.  It  is  true  that  Najim  gave  a  reason  before 
the  Magistrate,  viz.,  that  Gulab  had  ah-eady  a  wife ;  but  this  was 
not  repeated  in  the  Sessions  Court,  and  there  is  no  other  witness 
wiio  assigned  to  the  Magistrate  the  same  reason. 

We  now  come  to  the  circumstances  after  the  administration 
of  the  poison.  And  here  it  must  be  observed  that  the  boy  Habdb 
a,nd  the  prisoner  Kassima  say  that  the  deceased  cooked  the  Jowari 
bread  which  constituted  the  family's  evening  meal  and  of  which 
all  apparently  partook,  who  were  in  the  house,  viz.,  the  two 
prisoners  and  deceased  and  Habab.  There  is  no  evidence,  there  is 
no  suspicion,  that  it  was  cooked  by  any  one  else. 

The  facts  against  the  accused  after  the  administration  of  the 
poison  are  two,  viz.  : — 

Jst.  That  they  took  no  measures  to  relieve  the  deceased 
when  suffering  from  the  effects  of  the  ai'senic  ;  2nd,  that  they  have 
made  a  false  defence. 

Assuming  that  the  prisoner  Gulab  would  not  regret  the  death 
of  the  deceased,  it  was  a  grave  moral  delinquency  his  failing  to  try 
to  alleviate  her  sufferings  or  to  get  her  cured,  but  it  was  not  a 
legal  offence  ;  and  the  passiveness  of  both  the  accused  is,  in  my 
opinion,  not  inconsistent  with  .entire  innocence  in  the  matter  of 
administering  the  arsenic. 

On  the  second  point,  namely  the  false  defence,  there  is  with- 
out question  a  very  grave  suspicion  arising  out  of  it  against  the 
accused.  But  here  again  I  cannot  admit  that  it  is  not  consistent 
with  innocence.  It  is  proverbial  that  natives  frequently  make  an 
entirely  fabricated  defence  to  a  false  charge  and  tell  lies  to  their 
neighbours  when  they  find  themselves  in  a  difficulty,  and  it  is  in 
my  judgment  quite  possible  and  probable,  that  in  this  instance  the 
accused  may  be  innocent  of  the  charge,  notwithstanding  the  nature 
of  their  defence. 

It  is  also  supposed  that  the  prisoners  would  have  quietly 
bnried  the  deceased  had  they  not  been  prevented  by  the  Mulliks 
from  doing  so.  This  is  true,  but  it  is  to  be  remarked  that  news 
of  the  death  was  convej^ed  to  the  Mulliks  at  2  p.  m.  (the  supposed 
time  of  death),  and  that  Najim  found  the  body  unburied  at  sleep- 
ing time  (9  p.  m.)  the  same  night  (evidence  of  Najim  and  Shah- 
nawaz  5  and  6).  There  was,  then,  apparently  no  attempt  made 
by  the  accused  to  conceal  the  death  or  hurry  the  body  into  the 
grave. 

Further,  it  is  supposed  that  the  accused  removed  the  traces 
of  vomiting  and  purging  which,  it  is  supposed,  the  deceased  must 
have  undergone.  There  is  no  evidence  to  show  that  the  deceased 
had  either  vomiting  or  purging,  and  although  the  medical  witness 
shows  that  it  is  "  highly  improbable  that  they  were  absent,"  it  is 
not  impossible  that  they  were  absent ;  a  conclusion  which  seems 
to  tally  with  the  fact  that  a  considerable  quantity  of  coarse  lumps 
of  arsenic  was  found  in  the  stomach,  which  had  not  therefore 
been  relieved  of  the  irritant. 

Have  we  then,  here,  any  such  chain  of  circumstantial  cyidcnco 
■tis  fairly  enfolds  the  accused  ? 
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Is  there  anything  which  renders  it  impossible,  or  even  im- 
probable, that  the  deceased  herself  took  the  poison. 

I  think  not.  I  cannot  escape  the  impression  that  it  is  by  no 
means  unlikely  that  the  deceased  poisoned  herself.  If  she  cooked 
the  food  herself,  she  could  have  put  ai*senic  in  the  portion  she 
reserved  for  her  own  eating.  There  is  nothing  to  shew  that  any 
one  else  cooked  the  food,  though  of  course  it  ia  quite  possible  that 
it  was  cooked  by  another. 

I  cannot  concur  in  the  conviction  of  the  prisoners,  and  I 
recommend  that  they  be  acquitted.. 

BouLNOis,  J. — I  concur  in  the  judgment  of  Mr.  Justice 
Melvill. 

By  the  Court.  A  majority  of  the  judges  declining  to  affirm 
the  conviction  of  Gulab,  son  of  Amanat,  and  Kassima,  daughter  of 
Emamdin,  the  sentence  passed  by  the  Sessions  Judge  is  not  con- 
firmed, and  it  is  ordered  that   the   accused   be   released. 
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m.  6. 

THE  CROWN,— r<27'5v(5,—POLU.  V  Revision  Side. 

(  Lindsay  and  Melvill,  JJ.) 

Excise  Act,  1S71.— Previous  Conviction.  —  "Like  offence'^ — Imprison- 
mcnt  in  default  of  pat/ment  of  fine. — By  section  76  of  Act  X  of  1871,  (Ex- 
cise Act)  any  person  convicted  of  an  offence  against  tlie  Act  after  having 
been  previously  convicted  of  a  like  offence,  is  liable,  in  addition  to  the 
2)enalty  provided  for  such  offence,  to  six  months  imprisonment. 

He'd  that  the  words  "  like  offence  "  included  an  offence  committed 
X)rior  to  the  passing  of  the  Act  and  were  not  applicable  only  to  a  previous 
offence  against  the  Act. 

When  a  tizie  is  imposed  under  section  65  of  the  Excise  Act,  the  Court 
is  competent  to  award  imprisonment  in  default  under  section  5  of  Act  I 
of  1SG8. 

Case  called  for  from  the  Officiating;  Commissioner  Amritsar, 
under  Section  J/D4>  Criminal  Procedure  Code. 

,  Commissioner'' s  Judgment. — The  Appellant  in  this  case  was 
founl  in  illegal  possession  of  25 J  tolahs  of  opium,  24-  of  winch 
were  found  on  his  person  while  he  was  in  the  act  c>f  disposing  of 
it,  and  1|  tolahs  in  his  house.  Under  Section  65  of  Act  X  of 
1871,  he  was  liable  to  a  fine  not  exceeding  500  rupees. 

The  Lower  Court  however  sentenced  appellant  to  9  months 
imprisonment  also,  imder  Section  76,  Act  X  of  1871  as  appellant 
had  })een  previously  convicted.  But  these  previous  convictions 
wore  under  Act  XXI  of  1856  which  has  been  repealed — -and  Sec- 
tion 70  of  Act  X  of  1871  lays  down  "  whenever  any  person  is  con- 
*'  victed  of  an  offence  against  this  Act,  after  having  been  previ- 
*'  onsly  convicted  of  a  like  offence,  he  sHall  be  liable  in  addition  to 
*'  the  penalty  provided  for  such  offence  to  imprisonment  for  a 
*'  term  not  exceeding  6  months."  Under  any  circumstances  the 
period  of  imprisonment  under  this  section  of  the  Act  cannot  exceed 
G  months,  even  upon  a  subsequent  conviction  of  the  second. 
Tiie  sentence  of  9  months  imprisonment  therefore  was  altogether 
illegal  and  the  previous  conviction  not  having  been  under  Act  X 
of  1871,  the  sontence  of  imprisonment  under  section  76  is  illegal ; 
further  there  is  no  provision  in  Act  X  of  1871  under  which  im-. 
prisonment  can  be  awarded  in  default  of  fine. 

The  sentence  of  the  Lower  Court  is  therefore  amended  and 
the  original  term  of  imprisonment  9  months,  as  well  as  3  mcnth* 
iu  default  of  fine,  remitted. 

The  fin«  to  be  realised  by  distraint  and  sale. 

The  appellant  is  to  be  released  at  once.^ 

Order  of  the    Chief  Court. — The    Commissioner    was   wrong  3rd  May  1872, 
on  2  points.     Section  76  of  Act  X  of  1871    does   not   require  that 
the  first  conviction  shall  be  tmdor  the  Act.     It  lays  down  tlmt  the 
offender  must  have  been  convicted  of  a  like  offence. 

Section  5,  Act  I  of  1868,  makes  section  67  of  the  Indian  Penal 
Code  applicable,  and  imprisonment  may  be  given  in  lieu  of  fine. 
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IfO.    7.  ' 
Kevisio.x  Side.    \  THE    CROWN,— rer67/.s-,—GURDIT  SINGH. 

(BOULNOIS     AND     MeLVILL,  JJ.) 

Sale  of  Stolen  property.  —Bona-Jide  2na'cJiafier.  —  Market  overt. — Unless 
the  sale  take  place  in  market  overt  (as  explained  in  section  13,  para  7, 
Panjab  Civil  Code)  a  hondjidc  purchaser  of  stolen  property  acquires  no 
title  to  it ;  he  nnist  restore  the  property  to  the  original  owner,  lookhig  to 
the  seller  for  his  remedy. 

Case  called  for,  under  Section  ^04,  Criminal  Procedure  Code,  from 
Magistrate,  Firozpar. 

!Mouladad  in  good  faith  purchased  two  horses  from  Gurdit 
Singh  who,  it  afterwards  appeared,  had  stolen  them  from  Rahman. 
The  sale  took  place  privately  in  a  village  adjoining  Rahman's. 
CJurdit  Singh  was  prosecuted  for  the  theft  and  convicted,  the 
convicting  Magistrate  (Mr.  Wilkinson,  Firozpur)  recording  that 
Mouladad's  "  title  being  valid,  the  horses  would  remain  in  his 
*'  possession  ;  the  prosecutor  being  at  liberty  to  bring  an  action 
"  against  Gurdit  Singh  in  a  Civil  Court  for  their  value." 

On  the  revision  side  the  Chief  Court  passed  the  following — ■ 

,1dtli  May  1872.  Order. — The  property  in  this  case  does  not  appear  to  us  to  have 
passed  to  the  vendee.  The  law  hitherto  in  force  in  the  Panjab, 
without  reference  to  the  Contract  Law  of  1872  (which  clearly 
protects  the  original  o^yner),  has  prevented  the  acquirement  of  a 
valid  title  to  property  from  a  seller  who  had  not  ownership  ex- 
cept under  certain  circumstances.  The  rightful  owner  may  re- 
cover property  originally  stolen  from  him  although  it  has  passed 
into  the  hands  of  a  purchaser  wdiose  remedylies  against  the  ven- 
dor. The  exceptions  to  this,  noted  in  Section  13  of  Panjab 
•Civil  Code,  para.  7,  are  not  exemplified  in  this  case,  where  the 
sale  was  in  a  village  between  two  persons.  The  bond  fides  of  the 
purchaser  ( and  in  this  case  the  transaction  seems  to  have  been 
bond  fide  on  his  part )    does  not  assist  him. 

The  order  of  the  Magistrate  so  far  as  it  relates  to  the  custody 
of  the  property  is  reversed  and  the  horses  are  directed  to  be  res- 
tored to  Rahman. 


Ko.  8. 

Revision  Side.    \  THE  CROWN,— re?-s?^5,—HUSSU. 

(BOULXOIS    AND    MeLVILL,    JJ.) 

Stolmproperty.  — Title  of  piirchaser  of. — The  purchaser  of  property 
stolen  or  criminally  misappropriated  cannot  acquire  a  title  thereto  by  pur- 
chase from  the  offender. 

Case  called  for,  under  Section  ^04,  Criminal  Procedure  Code. 

,'.diU  May  1872.  Judgment. — The  Magistrate  can  order  the  disposal  of  property 

with  reference  to  which  an   offence    has  been    committed  (section 
132  A):  upon  the  present  inquiry  it  appeared  that  the  complaiuant 
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lost  a  mare  3  years  ago,  which  mare  about  that  time  accused 
Hussu  bought  of  one  Rehan.  The  complainant  finding  the 
animal  in  the  possession  of  accused  charged  him  before  a  Magis- 
trate, who,  however,  discharged  accused  and  finding  that  the  sale  had 
taken  place  at  a  Mela,  held  that  the  possession  of  the  accused 
could  not  be  interfered  with.  Several  witnesses  attested  that  the 
mare  really  belonged  to  plaintiff,  and  Rehan's  defence  was  that  he 
hj^ed  it  himself  3  years  ago.  If  then  the  witnesses  are  right,  who 
identify  the  mare  as  complainant's,  Rehan  must  have  criminally 
mis-appropriated  it.  This  is  the  only  reasonable  inference.  If 
Rehan  did  so,  the  property  has  not  passed  by  his  act  of  selling 
the  animal.  He  could  not  confer  a  title  to  it  anyhow,  by  sale  at  a 
Mela  or  anywhere  (see  the  principle  explained  in  the  Contract  Law, 
1872,  which  maintains  the  right  of  the  original  owner, )  provided 
that  he  did  obtain  it  unlawfully.  This  then  should  have  been  in- 
quired into,  in  other  words  Rehan  should  have  been  charged. 

Regarding  the  long  time  that  has  lapsed,  the  identification 
may  be  wrong,  and  the  complainant  on  this  or  other  grounds  may 
not  be  entitled  to  recover  the  mare.  But  to  dispose  of  the  case 
as  if  the  fact  of  a  sale  at  a  Mela  preckided  the  necessity  of  any 
further  inquiry,  and  rendered  an  owner  liable  to  see  his  own  pro- 
perty disposed  of  by  those  to  whom  it  passed  without  any  title, 
is  wrong  in  law. 

We  therefore  cancel  the  order  of  the  Magistrate  disposing  of 
the  property  in  favor  of  Hussu,  and  direct  that  the  Magistrate  in- 
quire into  the  identity  of  the  mare  as  a  fact  and  how,  if  identified 
truly  as  complainant's,  it  came  into  Rehan's  possession. 

If  that  possession  was  criminal,  he  is  directed  to  apply  the 
law  as  above  indicated. 


lo.  9. 

THE  CROWN— rer52^5—MUSSUMMAT  VELAYT.  J>  Revision  Sidi. 

(Melvill,  J,) 

Acts  XI V  of  1843  and  XXX  VI  of  1855.  —Rules  of  Board  of  Administra' 
tlon,  1851.  —  Unlawful  possession  of  salt. — Being  in  possession  of  more  than 
one  seer  of  unlawfully  manufactured  salt  is  a  punishable  offence,  under  No. 
32_of  the  rules  issued  by  the  Board  of  Administration  Panjab,  29th  May 
1851,  for  the  protection  of  the  tSalt  Heveuue. 

Case  reported  by  Officiating  Commissio7ier  Multan,  binder  Section 
4^4,  Criminal  Procedure  Code. 

This  case  was  reported  by  the  Officiating  Commissioner 
Hultan  Divison,  and  was  stated  by  hirn  as  follows  :— 

''  The  house  of  Mussummat  Velayt  having  been  searched  by 
"  the  Police  for  stolen  property,  the  salt  in  question  was  founcl 
"  therein,  and  she  was  made  over  by  the  police  to  the  Tahsildar  of 
*'Mylsi, 
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"  The  accused,  on  conviction  by  the  Tahsildar  of  ^lylsi,  ex- 
"  ercising  the  powers  of  a  subordinate  Magistrate  1st  chxss  in  tlie 
"  Multan  District,  was  sentenced,  under  rule  32  of  the  rules  issued 
"  b}^  the  Board  of  Administration  Panjab  in  1851,  for  the  protection 
**  of  the  Salt  Revenue,  to  pay  a  fine  of  five  rupees,  which  was  duly 
"  realized,  by  order  dated  3rd  April  1872. 

"  The  proceedings  are  forwarded  for  revision  on  the  following 
"  grounds : — 

''  The  rule  under  which  the  defendant  was  punished  has  been 
"  cancelled  under  the  orders  of  the  Financial  Oonnnissioner  of  the 
"  Panjab,  No.  6970,  dated  14th  November  1871,  whereby  owners 
*'  of  contraband  salt  not  exceeding  five  yeers  are  exempt  from  pro- 
*'  secution  in  our  Criminal  Courts." 

27th  June  1872.  >  Melvill,  J. — Act  I  of   1865,  Section  4,    says  that   when  any 

Act  is  extended  to  the  Panjab  under  the  operation  of  the  ^:aid  Act 
I  of  1865,  **  so  much  of  any  rule  having  the  force  of  law  which  shall 
be  in  operation  in  the  territories  to  which  such  extension  shall 
have  been  made,  as  shall  be  inconsistent  with,  or  repugnant  to  the 
enactment  whose  operation  shall  have  been  so  extended,  shall  cease 
to  have  effect  in  such  territories."  Acts  XIV  of  1843  and  XXXVI 
of  1855  were  extended  to  the  Panjab  under  the  provisions  of  Act 
I  of  1865,  and  by  the  fii*st  quoted  of  the  two  Acts  the  manufac- 
ture of  alimentary  salt  without  the  sanction  of  Government  is 
prohibited,  and  by  section  5  of  Act  XXXVI  of  1855  all  such  salt, 
irrespective  of  quantity,  is  declared  to  be  contraband.  Ptule  32 
of  the  Board  of  Administration  of  the  29th  May  1851  renders  the 
possession  of  contraband  salt  exceeding  one  seer  penal.  This 
appears  to  be  opposed  to  the  two  Acts  above  quoted,  in  as 
much  as  no  minimum  quantity  of  unlawfully  manufactured  salt  is 
prescribed  in  them ;  but  it  was  pointed  out  in  the  letter  of  the 
Commissioner  of  Customs  No.  37GC.,  dated  26th  October  1871  (for- 
warded to  the  Commissioner  of  Multan  w^ith  the  Financial  Com- 
missioner's No.  6970,  dated  14th  November  1871)  that  no  inter- 
ference is  permitted  where  the  quantity  of  siK*h  salt  does  not  ex- 
ceed one  seer,  or^  in  certain  cases,  four  chuttacks.  So  that,  in^ 
point  of  fact.  Rule  32  of  the  Board  stands  quoad  unlawfully 
manufactured  salt,  though  it  does  not  stand  quoad  imported  salt 
not  unlawfully  manufactured. 

The  amount  of  unlaw^fully  manufactured  salt  found  in  the 
possession  of  the  accused  in  the  present  case  being  2  seers,  6  chut- 
tacks, the  conviction  is  legal.- 
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lo.  10. 
MUSSUMMAT  KHANA,  APPELLANT 

(BOULNOIS    AND    LiNDSAY,    JJ.) 


Versus  }>  Appellate  SidS. 

THE  CROWN,  RESPONDENT. 


Frontier  Rules  of  5th  January  1872 — Are  not  retrospective. — The  ac- 
cused (a  married  woman)  was  convicted  by  the  Sessions  Judge  of  Peshawat- 
v)f  adultery,  under  No.  8  of  the  Frontier  Eules  of  the  5th  January  1872. 
The  act  of  adultery  was  committed  on  the  10th  August  1871.  Held  that 
the  conviction  must  be  quashed,  as  the  Rules  were  not  retrospective  in  re- 
gard to  the  offence  of  adultery,  which  they  made  an  offence  in  the  woman, 
altering  the  previously  existing  law. 

Appeal  frorn  Sessions  Judge,  Peshawar. 

The  facts  and  ruling  of  the  Chief  Court  (Boulnois  and    LiNd-      9th  June  1872, 
SAY,  JJ.)  are  noted  above. 


Ifo.  iL 

KIRPA  SINGH,  COMPLAINANT, 

Versus  V  Revision  Sidb. 

BHUP  SINGH,  DEFENDANT. 

(Boulnois  and  Melvill,  JJ.) 

Adtdtery — Sections  66  and  177,  Criminal  Procedure  Code — Complaint 
tf  Jiushand  preferred  through  Counsel  only — Legality  of  commitment — A  in- 
stituted a  complaint  against  B,  for  the  abduction  of  his  {A's)  wife,  under 
section  498  Indian  Penal  Code,  and  after  examination  of  complainant  and 
his  witnesses,  B  was  discharged  by  the  Magistrate  under  Section  250,  Crim- 
inal Procedure  Code.  On  the  13th  of  February,  A  made  a  second  cor.iplaint 
against  B  under  the  same  section  of  the  Penal  Code,  and  B  was  summoned 
for  the  22nd  February.  Between  the  13th  and  22nd  February,  u4's  counsel 
preferred  a  complaint  against  B  under  Section  497  (adultery),  the  complaint 
being  signed  by  counsel  only,  and  the  Magistrate  issued  a  warrant.  On 
the  same  day  both  charges  were  gone  into,  when  B  was  again  discharged 
as  to  Section  498,  but  committed  to  tlie  Sessions  for  trial  under  Section  497, 
no  examination  of  A  being  taken.  Held  that  as  A  had  preferred  the  com- 
plaint under  Section  497  only  through  his  Counsel,  and  not  as  required  by 
Section  l77.  Criminal  Procedur(3'  Code,  and  had  not  been  examined  under 
Section  66  of  the  Code,  the  commitment  of  B  to  the  Sessions  was  bad. 
Coumiitment  quashed  accordingly. 

Case  referred  hy  Officiating  Sessions  Judge  of  Lahore,  under  Section 
Ji-SJf.,  Criminal  Procedure  Code^ 

The  facts   are  stated  above. 

Plowden,  Government  Advocate,  for  the  Accused. 

Leighton  for  the  Complainant. 

Order  of  Chief  Court— Ej  Sections  177  and  178  of  the  Code    19th  June  1872^ 
of  Criminal  Procedure  it  is  required   that  a  charge  under  Section 


16  CRIMINAL  JUDGMENTS.  [  Riw^ohh 

-  497  shall  not  be  instituted  except  by  tl^  husband  of  the  woman, 
nor  shall  a  charge  under  Section  498  be  instituted  except  under 
the  like  circumstances.  In  the  present  case  a  complaint  was  made 
in  December  last  under  Section  498  of  the  Indian  Penal  Code 
against  the  accused,  Bhup  Singh,  which  was  dismissed  on  the  5th  of 
January.  On  the  1 3th  of  February  a  second  petition  was  filed  \mder 
Section  498.  Between  that  date  and  the  23rd  of  February  a 
complaint  was  preferred  through  Mr.  Leigh  ton  under  Section  497. 
Warrant  under  Section  498  was  issued,  and  a  commitment  after- 
wards took  place  under  Section  497  only,  the  charge  under  498 
having  been  dismissed. 

There  is  no  complaint  under  Section  497  preferred  directly  by 
the  complainant,  nor  has  he  been  examined  as  to  its  correctness. 
Further,  it  may  be  doubted  whether  he  has  in  strictness  constitut- 
ed himself  prosecutor  :  unless  he  is  in  fact  prosecutor,  proceedings 
under  Section  497  are  defective,  and  the  Magistrate's  issue  of  the  war- 
rant was  irregular.  The  intention  of  Sections  1 77  ikttd  1 78  of  the  Cri- 
minal Procedure  Code  may  be  defeated  if  a  complaint  preferred  under 
Section  498  of  the  Indian  Penal  Code  is  made  to  do  duty  for  a  com- 
plaint under  Section  497  Indian  Penal  Code  ;  and  in  regard  to  these 
sections,  a  strictness  of  examination  as  to  the  complaint,  insisted 
upon  in  Sections  43  and  QQ,  seems  additionally  necessary. 

The  Court  is  therefore  of  opinion  that  the  reference  of  the 
Sessions  Judge  must  be  answered  in  the  negative. 

The  prejudice  to  the  accused  is  clear,  and  even  if  it  were 
absent.  Section  438  applies  to  trials  which  have  taken  place  ;  and 
to  sanction  irregularity  beforehand,  in  regard  to  an  opinion  that 
cei-tain  formalities  are  unessential,  is  in  itself  to  be  avoided,  if 
possible.  The  accused  is  entitled  to  the  benefit  of  the  law,  which 
requires  the  prosecutor  to  make  a  statement  on  his  own  responsi- 
bility when  the  complaint  is  heard.  We  think  the  committal 
made  by  Mr.  Hawkins  is  not  good  in  law,  and  Vf9  cancel  th« 
commitment  of  both  the  persons  accused. 
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Ifo,  12; 

GURDIT  SINGH  AND  OTHERS,— PETITIONERS, 

Vemus  ^'Revision  Side. 

THE  CROWN,— RESPONDENT.. 

(BouLNois  ANB  Lindsay,   JJ.) 

Exercise  of  the  Bight  of  self  defence. — Ilhffal  resistance  of  force  by 
force. — Mussummat  L.,  a  girl  sixteen  years  of  age,  was  betrothed  to  L.  S,, 
having  been  previously  betrothed  to  G.  S.  A  few  days  before  the  day  fixed 
for  her  marriage  with  L.  S. ,  she  escaped  from  her  father's  house  and  went 
to  the  house  of  her  married  sister  in  another  village.  Her  father,  appre- 
hending that  G.  S.  would  attempt  to  carry  the  girl  off,  sent  a  body  of 
men  to  keep  watch  outside  the  village  in  which  she  had  taken  refuge. 
G.  S.  with  a  body  of  men  went  to  the  village,  was  joined  there  by  Mussum- 
mat L.y  and  the  two,  mounted  on  a  horse  and  accompanied  by  two  ser- 
vants, left  the  village.  Outside,  they  were  met  by  B.,  one  of  the  party 
of  the  girl's  father,  who  seized  G.  S.'a,  horse  in  order  to  prevent  his  riding 
away  with  the  girl.    G.  S.,  apprehending,  as  it  was  alleged  for  him,  that  a 

feneral  attack  would  be  made  upon  him  by  the  rest  of  B  's  party,  struck 
\.  on  the  head  with  a  club  in  order  to  escape,  G.  S.'s  servants  also 
attacking  B.  The  rest  of  the  party  to  which  B.  belonged,  attracted 
by  his  cries,  turned  out,  G  S.'s  party  doing  the  same  ;  and  a  tight  ensued. 
IleM  that  G.  S.  was  not  justified  in  striking  B,,  and  was  not  acting 
in  the  exercise  of  the  right  of  private  defence,  but  that  he  illegally  resisted 
force  by  force. 

Case  called  for,  from  the  Deputy  Commissioner  of  LaJiorey  ^rnder. 
Section  J^OJi,  Criminal  Procedure  Code. 

Reynolds  for  Petitioner; 

The  facts  are  stated  in.  the  Fiead'  note; 

BouLXois,  J. — The  Deputy  Commissioner  seems  to  have  made  Mat  June  187^: 
a  careful  and  even  an  exhaustive  enquiiy. 

The  only  question  now  raised  is  one  of  law  and  it  is  broadly 
asserted  that  Gurdit  Singh  in  striking  Bahadur  Singh  was  exercis- 
ing the  right  of  private  defence,  and  it  is  contended  that  the  leave 
accorded  to  the  Haujra  party  to  try  and  get  the  girl  back,  should. 
be  extended  to  Gurdit  Singh's  faction. 

It  certainly  appears  that  Gurdit  Singh  came  to  Dulu  Guru: 
from  Serai  Mogul  with  the  deliberate  resolve  to  carry  off  the  girl 
by  force. 

Was  the  stopping  him,  whilst  he  was  so  doing,  a  lawful  act,. 
or  one  which  he  was  legally  authorized  to  resist  ?  I  think  it,  i.  e.  to 
stop  him,  would  have  been  a  lawful  act.  But,  it  is  to  be  observed, 
that  he  was  not  taking  the  girl  away  from  her  father's  custody  ; 
he  was  taking  her  from-  Serai  Mogul,,  to  which  place  she  had  repair- 
ed herseli 

Upon  the  wlKi^e  ease  it   .appears  to  me  that  to  resist  force  by 
force  was  so  nearly   on  a   par  with   the   first   application,  of  that 
force,,  that   the  punishment  ought  not  to  be  heavier  in  the  case  of 
Gurdit   Singh's  party,    than  in   that   of  the  Haujra   party,  as  the- 
punishment  iniicted  is. 

I  do  not  think  that  Gurdit  Singh  was  merely  acting  in  the 
right  of  private    defence,  but    that    the    punishment   is  under  all 
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the  circumstances  too  severe.  I  would  reduce  it  to  one  month's 
imprisonment  with  the  line  of  rupei?s  100  and  in  default  2  months 
more,  in  the  case  of  GurJit  Singli ;  and  in  the  case  of  Ishur  Singh 
and  Futteh  Singh,  one  month's  imprisonment  with  fine  of  rupees  50 
and  one  month's  imprisonment  in  default. 

These  cases  are  eminently  suitable  for  fines. 

Lindsay,  J. — Mussummat  Luchan,  a  daughter  of  Gurdit  Singh 
of  Haujra,  was  betrothed  to  the  grand-son  of  Sirdar  Kahn  Singh. 
The  girl  apparently  did  not  like  the  match  and  went  off  to  her 
sister  and  brother-in-law  who  live  in  Dulu  Guru.  Her  father  and 
his  party  followed  her  and  arranged  that  she  should  not  be  taken 
away  from  Dulu  Guru.  It  appeal's  that  the  girl  had  been  foraierly 
betrothed  to  Gurdit  Singh  of  Serai  Mogul. 

This  man  and  his  party  went  to  Dulu  Guru  and  attempted 
to  take  away  the  girl  from  the  village.  They  reached  the  skirts 
of  the  village  when  Bahadur  Singh,  one  of  the  Haujra  men,  who 
was  lying  in  wait,  stopped  Gurdit  Singh  of  Serai  Mogul,  who  was 
on  horse-back  with  the  girl  behind  him.  Gurdit  Singh  and  his  two 
attendants  struck  Bahadur  Singh  and  soon  a  fight  ensued  in  which 
the  adherents  on  either  side  took  pai*t. 

I  cannot  agree  that  Gurdit  Singh  lawfully  struck  Bahadur 
Singh  in  his  right  of  self  defence.  It  may  be  that  the  Haujra  men 
intended  to  prevent  the  abduction  of  the  girl  by  all  means  in  their 
power,  and  they  have  been  punished  for  imlawful  acts,  but  Gurdit 
Singh  cannot  be  held  blameless.  He  it  was  who  sti-uck  the  first 
blow,  and  he  struck  the  blow  in  execution  of  an  unlawful  design 
to  prevent  a  father  having  the  custody  of  his  daughter  ;  in  fact  he 
struck  a  blow  for  his  lady-love  in  the  hope  that  he  could  carry  her 
off  in  old  border  fashion ;  and  he  must  take  the  penalty. 

But  the  sentence  is  too  severe.  The  punishment  undergone 
is  more  than  sufficient,  one  month's  imprisonment  would  have 
sufficed.     The  fines  inflicted  upon  the  prisoners  will  stand. 

In  the  event  of  the  fines  being  paid  the  prisoners  will  at  once 
be  released.  If  the  fines  be  not  paid  the  alternative  imprison- 
ment will  be  one  month  for  each  fine  of  rupees  50  and  two  months 
in  the  case  of  Gurdit  Singh. 


Jfo.  13. 

Revision  Side.  I  THE  CROWN,— rmw^—IMAMI. 

'  (Lindsay  and  Melvill,  JJ.) 

Section  188y  Indian  Penal  Code. — Disoheyiyig  order  of  puhlic  servant — • 
Punishment — Confiscation  of  projierty. — Accused  was  convicted  under  Sec- 
tion 188,  Indian  Penal  Code,  of  exposing  beef  for  sale  in  the  city  of  Ainrit- 
sar  and  thereby  disobeying  an  order  duly  promulgated.  He  was  sentenced 
to  rigorous  impi-isonment  for  two  months  and  his  knife  and  scales  were 
ordered  to  l^e  confiscated.  The  Chief  Court  on  the  i-evision  side  cancelled 
the  order  of  confiscation  as  being  unauthorized  by  law. 

Citse  reported  by  the  Commissioner  of  Amritsm\  under  Seetian  4'>4r 
Criminal  Procedure  Code. 

Meported  case. — "  The  accused,  in  the  face  of  orders  issued  by 
"competent  authority  prohibiting  the  sale  of  beef  in  the  Amritsar 
**  city,  did   expose   beef  for  sale.     The  accused   on  convictioii  by 
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"  Lieutenant  Montgomery,  exercising  the  powers  of  a  1st  class 
*'  Sub-Magistrate,  in  the  Amritsar  District,  was  sentenced  under 
*'  Section  188  of  the  Indian  Penal  Code  to  two  months'  rigorous 
"  imprisonment,  and  the  Sub-Magistrate  directed  the  confiscation 
"  of  the  knife  and  scales  belonging  to  the  accused.  The  proceed- 
"  ings  are  forwarded  for  revision  on  the  gi'ound  that  the  order  of 
"  confiscation  was  illegal  (I.  Panjab  Record,  Criminal  Judgments, 
*'  No.  39)." 

Order  of  Chief  Court—The  order   confiscating  the  knife  and    ^^^^  ^"^'y  -?<^^^' 
scales  is  illegal.     It  is  set  aside. 


Ifo.  14. 

THE  CROWN, -rdr5w.5,—NIHALA.  [.Revision  Side. 

(BOULNOIS    AND    MeLVILL,    JJ.) 

Section  211,  Indian  Penal  Code — False  charge  of  offence. — Nihala  in- 
formed a  police  sergeant  that  a  burglary  had  been  committed  and  that  he 
suspected  Ram  Kishen.  In  consequence  of  this  information,  Ram  Kishen's 
premises  were  searched  and  some  property  belonging  to  Nihala  was  found. 
Kam  Kisaen  was  arrested,  but  upon  investigation  the  Magistrate  found 
that  JSIihala  had  himself  placed  the  property  where  it  was  discovered. 
Jiam  Kishen  was  accordingly  discharged,  and  he  then  brought  a  charge 
against  Nihala  under  Section  211,  Indian  Penal  Code,  who  was  committed 
to  the  Deputy  Commissioner  for  trial,  but  acquitted  on  the  ground  that  he 
(  Nihala  )  had  never  made  any  charge  against  Ham  Kishen,  but  had  merely 
stated  that  he  suspected  him.  On  the  Revision  Side,  the  Chief  Court 
A? W  that  the  facts  disclosed  an  offence  under  Section  211,  and  directed 
a  new  trial. 

Ca^e  called  for,  under  Section  JfOJf.,  CHminal  Procedure  Code,  from 
Deputy  Coramissioner,  Gurdaspur, 

Cunningham  for  Complainant. 

Order  of  Chief  Court.— Oiv  the  20th  March  1871,  Nihala  sent  ^6th  Jxdy  1S72. 
his  friend  Hira  on  his  own  mare  to  the  police  station  at  Batala, 
and  Hira  gave  such  information  as  brought  a  police  sergeant  to 
Mouza  Kudian,  where  Nihala  resides.  Arrived  there,  the  ser- 
geant was  informed  by  Nihala  that  a  burglary  had  been  committed 
in  his  house  the  preceding  night  and  property  stolen,  and  that 
he  suspected  Ram  Kishen  and  Maga.  In  consequence  of  this 
information,  the  house  of  Ram  Kishen  was  searched,  and, 
buried  in  the  ground,  were  discovered  some  silver  ornaments  be- 
longing to  Nihala,  and  an  iron  instrument  used  for  committing 
burglary.  Investigation  clearly  proved  that  there  had  been  no 
burglarj',  and  that  the  whole  thing  was  a  make-up  by  Nihala,  who 
had  himself  buried  the  ornaments  and  iron  implement  in  Ram 
Kishen's  house  during  the  absence  of  that  pei-son. 

Nihala,  in  his  deposition  before  the  Tahsildar  in  the  case 
instituted  against  Ram  Kishen,  under  Section  457,  Indian  Penal 
Code  (house  breaking  by  night),  stated  that  he  had  expresvsed  to 
the  police  sergeant  his  suspicion  as  above  related  against  Ram 
Kishen.  When  the  case  under  Section  457  broke  down,  Ram 
Kishen  was  informed  that  he  was  at  liberty  to  bring  a  charge  against 
Kihala  under   Section  211,  Indian    Penal   Code.     He  accordmgly 


20  CRIMINAL  JUDGMENTS.  [  Hrc^bd 

• 
brought  the  charge,  and  the  case  was  conimittod  by  Extra  kmis- 
tant  Commissioner  Kaim  AM  to  the  Deputy  Couunissioner  of 
Gurdaspur,  Colonel  Fendall,  who  admitted  a  preliminary  objeotioa 
made  by  the  pleader  for  Nihala^  viz  :  that  Nihala  "  never  made 
any  charge  against  Ram  KishehJ  he  only  said  he  suspected  him 
of  having  committed  the  burglary."  The  Deputy  Commissioner 
then  proceeds  to  refer  to  "  page  43-,  Volume  III,  PaH  I,  Nizamat 
Adawlut  Reports,  North  Westeni  Provinces,  in  which  the  mere 
presentation  of  a  petition  containing  a  false  charge,  but  not  praying 
for  judicial  investigation,  does  not  constitute  an  offence,"  and  ho 
acquitted  the  accused  without  holding  the  triaL 

Now  Section  211  says  "  whoever,  with  intent  to  cause  injury 
to  any  person,  institutes  07*  causes  to  be  instituted  any  Griminal 
proceeding  against  that  person,  or  falsely  charges  any  person,. "  (fee 
It  is  true  that  the  charge  prepared  by  Extra  Assistant  Commis- 
sioner Kaim  Ali  is  that  Nihala  "  made  a  false  charge  of  burglary," 
( jhuta  ddva  karna) ;  but  adm  tting  that  this  was  an  incorrect 
method  of  framing  the  charge  in  this  case,  it  was  open  to  the 
Deputy  Commissioner,  under  Section  244,  Criminal  Procedure 
Code,  to  amend  the  charge,  ard  this  he  should  have  done,  as  it  is 
quite  clear  that  Nihala  b}'  stating  to  the  police  sergeant  his  sus- 
picion against  Ram  Kishen,  caused  "  to  be  instituted  Criminal 
proceedings  against  "  him,  for  he  knew  perfectly  well  that  Ram, 
Kishen's  house  would  be  searched,  and  that  the  discovery  of  the 
ornaments  would  lead  to  Ram  Kishen  l:)eing  taken  before  a  Magis- 
trate. The  cnse  is  a  very  aggravated  one,  and  the  Deputy  Com- 
missioner, by  catching  hold  of  a  technical  objection,,  and  by  not 
using  the  power  vested  in  him  by  the  law,,  has  caused  a  fiiilure  of 
justice  which  must  now  be  remedied. 

The  order  of  the  Deputy  Conmxissionei'  acquitting  Nihala  and' 
Hira  is  quashed,  and  the  Deputy  Commissioner  is  directed  to  hold; 
a  fresh  trial.  He  should  frame  a  charge  also  under  Sectioa  195>, 
Indian  Penal  Code. 


Ko.  15. 

MUSSUMMAT  BUKHTA WUR,  —APPELLANT, 
APPEIX.VTE  Side.  ^  Versus 

THE  CROWN,— RESPONDENT. 

(BouLNOis  AN0  Lindsay,  J  J.) 

Frontier  Rules — Adultery — Fwmhrmnt. — A  sentence  of  three  years* 
rigorous  imprisonment  passed  upon  a  woman  for  adultery,  under  the  Frontier- 
Rules,  reduced  by  the  Chief  Court  to  six  months  ;  the  Court  considering 
that  until  the  promulgation  of  the  rules  was  well-known  and  tlieir  effect 
perceived,  the  infliction  of  light  punishment  in  the  case  of  women  convicted 
©f  adultery,  was  politic  and  calculated  to  attain  the  desised  end. 

Appeal  from  Deputy  Cammissioner,.  Dera  Ghazi  Khan.. 

^8th  July  1872,        The  facts  and  ruling  of  the  Chief  Court  (Boulnois  ^nd  Lind- 
say, J  J.)  are  given  above. 


AtJorsT  IS?^.  1  CRIMINAL  JUDGMENTS.  21 


No.   16. 

HAYAT  ALLA  KHAN —(Complainant) —APPELLANT, 

rcrsns  )- Appellate  Side. 

JAHANA  AND  OTHERS,— (Defendants),— RESPONDENTS. 
(Mklvill,  J.) 

'Track  Law — Appeal — Jurisdiction  of  Magistrate. — An  appeal  floes  not  lie 
from  an  order  of  the  Commissioner  refusing  to  impose  a  fine  under  section 
42  Of  Act  IV  of  1872. 

Under  that  Act,  only  the  Magistrate  of  the  district  is  empowered  to 
inflict  a  fine  with  the  previous  sanction  of  the  Commissioner. 

Appeal  from  Officiating  Commissioner,  Multan, 

The  Assistant  Commissioner  of  Multan  recommended  that 
a  certain  village  shonld  be  fined  Rs-  200  under  the  Track  Law, 
and  forwarded  the  case  to  the  Con"  -ssioner  for  his  sanction  un- 
der section  42  of  Act  IV  of  1872.  H  3  Commissioner  refused  to 
sanction  the  infliction  of  the  fine  on  ti^^e  ground  that  the  tracks 
were  lost  owing  to  a  dust-storm  and  rain.  From  this  order  of  the 
Commissioner  an  appeal  was  preferred  to  the  Chief  Court. 

Melvill,  J. — No  appeal  lies  from  an  order  of  a  Commissioner  9tli  August  1872* 
refusing  to    impose  a  fine    under   section  42  of  the  Panjab    Laws' 
Act. 

I  remark  that  by  that  section,  only  the  Magistrate  of  the  dis- 
trict is  empowered  to  inflict  a  fine  with  the  previous  sanction  of 
the  Commissioner,  and  therefore  it  was  not  correct  for  the 
Assistant  Commissioner  to  act  under  that  section. 

Appeal  rejected.  There  are  no  grounds  for  taking  up  the  case 
on  the  Revision  side. 


No.  17. 

|: 

THE    CROWN,— RESPONDJENT.  ) 

(BOULNOIS    AND    Mp^LVtLL,  JJ.) 


KHUDA   BAKSH   AND   OTHERS,— PETITIONERS, 

V^^'^'^^^  Revision  Sid». 


Hemand —  When  Magistrate   should  order  remand. — Before  remanding  ah 

^accused  person,  a  Magistrate  must  have  some  reason  to  think  it  likely  that 

irther  evidence   may  he  obtained  ;  he  cannot    detain  the    prisoner    on  the 

lere  expectation   that   time  will   show   his  guilt   or  upon  the   chance   of 

further   facts  coming  to  light. 

Case  called  for  from  Depntij  Commissioner  Jhang,  under  Section 
4(M,  Criminal  Procedure  Code. 

Gouldsbilvy  for  Petitioners. 

Order  of  Chief  Court. — The  fiicts  of  this  case  are  of  a  general  30th  August  1872, 
I  nature,  and  details  are  not  established  with  certainty;  but  enough 
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appears  to  enable    the   Courl  to   dispose  of  the    English   petition 
dated  1st  August  1872,  on  its  merits. 

That  petition  states  that  4  years  ago  (a  period  which  is  stat- 
ed to  he  incorrect  by  the  petitioners*  Pleader,)  the  daughter  of 
one  Khuda  l*aksh  was  abducted  :  tliat  after  this  occurrence,  6  or 
7  niontljs  ago,  CJhulani  Hamid,  an  infc»rnier,  falsely  accused  the 
petitioners  of  having  murdered  the  girl. 

The  complaint  of  the  petition  is  that  "  the  Deputy  Comniis- 
**  sioner  after  keeping  the  case  for  2  months  and  doing  nothing, 
**  has  now  put  the  petitioners  into  the  lock-up."  The  release  of 
the  accused,  as  not  being  in  legal  confinement,  is  asked  for. 

It  appears  that  Khuda  Baksh,  an  influential  lambardar  and 
zaildar  at  Pir  Abdul  Kahman,  in  the  J  hang  District,  had  two 
sons  and  two  daughters,  of  whom  one  of  each,  viz :  Ghulani 
Mujtaba,  his  son,  and  Bhagbharri,  his  daughter,  are  concerned  in 
the  inquiry  that  has  taken  place. 

Bhagbharri  was  married  to  Ghnlam  Murtaza,  brother's  son 
to  Khuda  Baksh;  he  had  another  wife,  and  disputes  arising  in  the 
fiimily,  Bhagbharri  went  back  to  her  father  Khuda  Buksh,  and  she 
is  said  to  have  lived  with  her  brother  (jliulam  Mujtaba  at  his 
well,  distant  about  2  miles  from  the  village  Pir  Abdul  Kahman. 

It  has  been  ascertained  that  up  to  a  certain  date,  Mussumat 
Bhagbharri  lived  with  her  brother  and  father.  This  date  is  stated 
as  6th  Asouj  Sumbat    1928,  by  the  admission  of  the  accused. 

After  that  date  she  has  not  been  shown,  although  much  in- 
quiry has  been  made,  and  even  a  reward  oli'cred  for  her,  to  have 
been  either  seen  or   heard  of. 

In  October  1870,  a  Police  sergeant  reported  to  his  superioi-s 
that  Massumat  Bhagbharri  w^as  the  subject  of  rumours  to  the 
effect  that  she  had  been  murdered  b}-  her  relations.  Immediately 
after  this  report,  and  before  it  had  passed  from  the  District  Superin- 
tendent of  Police  to  the  Deputy  Commissoner,  Ghulam  Mujtaba 
came  to  Jhang  and  reported  to  the  latter  ofi^icer  that  his  sister 
Bhagbharri  had  absconded  and  that  Khuda  Baksh,  her  father, 
wfis  ill  from  gi-ief.  The  Deputy  Commissioner  offered  assistance, 
which  was  declined.  Afterwards,  hearing  of  the  rumoured  mur- 
der, tlie  Deputy  Commissioner  ordered  a  Police  inquiry  and  went 
lo  the  neighbourhood  himself. 

In  Is  ovember,  the  Deputy  Commissioner  at  an  interview  with 
Khuda  Baksh,  who  complained  that  he  had  not  only  been  disgra- 
ced by  his  daughter  running  away,  but  liy  a  false  accusation  of  mur- 
der got  uj)  by  his  enemies,  recommended  him  to  prosecute  the  alleg- 
ed abductor  of  his  daughter,  one  Haider  Shah.  But  no  such  steps 
were  taken  by  Khuda  Buksh,  and  after  waiting  5  months,  the 
Deputy  Commissioner  (his  suspicions  being  roused)  suspended 
Khuda  Buksh  from  his  Zaildari,  and  on  9th  April,  1872,  directed 
Hamid  Ali,  Extra  Assistant  Commissioner,  to  make  a  preliminary 
inquiry.  The  inquiry,  so  ordered,  commenced  on  the  6th  of  May 
in  the  presence  of  KhudaBuksh,  Ghulam  Mujtuba,  Ghulam  Murtaza, 
and  Haider  Shah.  Evidence  of  the  alleged  abduction  was  brought 
forward,  but  it  failed  ;  while,  on  the  contrary,  there  was  much  to 
implicate  the  accused   in  the   suspected    murder  of  Bhagbham. 
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The  attendants  of  Bhagbharri,  who  last  saw  her,  spoke  of  her 
being  .taken  to  the  solitary  river-side  well,  and  in  the  written  opinion 
of  the  Extra  Assistant  Commissioner,  dated  the  2Gth  June,  re- 
ference is  made  to  the  not  infrequent  wiping  ont  of  an  injury,  such 
as  Bhagbharri  appears  to  have  inflicted  on  the  honor  of  lier  family, 
by  a  murder. 

Upon  this  inquiry  no  commitment  followed  ;  but  the  file  was 
irregularly  sent  over,  with  the  parties  implicated,  to  the  Dejmty 
Commissioner  foi-  his  orders. 

On  the  27th  July,  after  a  djelay  of  one  month  from  the 
date  of  the  Extra  x\ssistant  Commissioner's  conclusion  of  his  iu- 
quiry,  the  Deputy  Commissioner  directed  that  the  above  named 
persons  should  remain  in  havalat.  Again  on  the  7tli  of  August, 
or  eleven  dajj-s  after,  he  issued  an  order  remanding  them  to  cus- 
tody and  also  an  order  to  the  Deputy  Inspector  of  Police  to  pro- 
ceed to  the  spot  and  make  a  further  inquirj-. 

The  case  is  certainly  one  of  the  gravest  suspicion,,  and  calls 
for  the  action  of  tlie  Criminal  authorities. 

The  procedure  in  the  Code  applicable  to  it,  there  being*,  as 
the  Deputy  Commissioner  records,  no  complaint  or  police  in- 
formation brought  forward,  is  for  the  Deputy  Commissioner  to 
proceed  under  Section  Q>d>.  But,  in  this  case,  the  record  should 
show  the  procedure  under  which  the  Deputy  Commissioner  aeted. 
Again,  in  taking  the  file  over  from  the  Extra  Assistant  Commis- 
sioner on  26th  June,  the  Deputy  Commissioner  seems  to  have 
followed  no  known  procedure.  And  in  issuing  no  order  of  remand 
till  27th  July,  the  Deputy  Commissioner  contravened  Section  212, 
of  the  Code  of  Criminal  Procedure.  The  peculiarity  of  the  case 
may  have  led  the  Deputy  Conunissioner  into  the  deviation  from 
the  procedure  in  the  Code  in  taking  the  file  over  from  the  PIxtra 
Assistant  Commissioner.  But  there  appears  to  be  no  ground  for 
the  Deputy  Commissioner's  having  departed  from  tiie  law  in  re- 
gard to  remands.  Keeping  the  accused  in  havalat  may  tend  to 
prevent  their  influence  being  exerted  for  the  suppression  of  the 
truth.  But  the  law^  is  clear  and  the  irregularity  indicated  might 
have  been  avoided  by  the  exercise  of  those  legitimate  powers, 
which  are  placed  at  the  Magistrate's  discretion  in  the  section 
above  quoted. 

Although  there  has  been  nomiufilly  only  one  remand,  the 
time  of  at  least  three  has  elapsed,  and  the  principle  on  which  re- 
mands can  be  gi*anted  is  the  following  (as  explained  in  section  194 
of  the  Criminal  Procedure  Code  not  yet  in  force)  i  After  commen- 
cing the  inquiry  if  sufficient  evidence  has  been  obtained  to  raise 
a  suspicion  that  the  person  accused  may  have  committed  an. 
offence,  and  it  appears  likely  that  further  euidence  may  he  obtai^ied 
hy  a  remandy  there  is  a  reasonable  ground  for  granting  it. 

Applying  this  principle  here,  the  inquiry  has  commenced,  and 
svifficient  evidence  has  been  obtained  to  raise  a  atrong  suspicion 
tiiat  Bhagbharri  was  murdered  ;  but  we  cannot  say  that  it  does,  or 
that  it  does  not,  appear  likely  that  further  evidence  may  be  obtain- 
ed by  further  remands.  This  however  we  can  affij-m,  that  before 
granting  a  reuuuid  the  Magistrate  must  have  s<jme  reason,  to  think 
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it  likely  that  further  evidence  may  be  obtained.     He  cannot  detain 
the  priyonei-s  on  the  mere  expectation  that   time  will  show  their 
guilt. 

Strong  as  the  sus])icion  is,  it  is  apparent  in  this  case  that  the 
absence  of  the  corpus  delicti,  and  of  evidence  closely  bearing  on 
the  acts  of  the  parties,  at  the  time  of  tlie  woman's  disappearance, 
may  make  it  questionaI)lc  whether,  on  the  case  already  presented, 
a  commitment  should  follow  ;  that  is  at  the  Magistrate's  discretion. 

All  that  this  Court  now  has  to  decide  is  that  the  prisonern 
cannot  be  detained  for  an  indefinite  time  upon  the  chance  of  fur- 
ther facts  coming  to  light,  and  that  the  Magistrate  must  exerci&e 
his  discretion  either  to  connnit,  or  discharge  them,  as  soon  as  no 
likelihood  remains  of  fiuther  evidence  being  brought  forward. 
AVithout  then  passing  any  order,  or  expressing  any  opinion,  as  to 
whether  the  prisoners  should  be  committed  or  discliarged,  we  issue 
the  following  order  in  regard  to  the  virtual  remands  that  have 
taken  place,  and  the  actual  remand  under  which  the  prisoners  now 
are. 

The  Court  orders  that  the  Magistrate  abstain  from  granting 
further  remands  in  this  case  unless  it  shall  appear  upon  the  inquiry 
directeil  by  the  Magistrate  in  his  order,  dated  7th  August,  that 
such  evidence  is  forthcoming  and  will  be  obtained  upon  furtlier 
remand  as  will  raise  a  presumj)tion  justifying,  or  requiring,  the- 
committal  of  the  accused  or  any  of  them.  If  the  evidence  already 
taken  or  then  forthcoming,  or  both,  shall  not  appear  to  the  Magis- 
trate to  justify  committal,  and  no  furtlier  evidence  is  likely  to  be 
obtained,  the  accused  will  be  entitle<l  to  be  discharged. 

No  cliarge  having  been  made,  such  discharge  will  not  operate 
as  an  acquittal. 

Ifo.  18. 

Bevision  Side,     j  THE  CROWN,— Fersw5,— MUHAMMAD  ALI  AND    OTHEKS^. 

^  (BOULNOIS    ANI>   MeLVILL,.    J  J.) 

Frontier  Rules — Procedure  parthj  under  the  Criminal  Procedure  Code  and 
partly  under  Rules,  illegal.— The  Deputy  Corainissioiier  of  Hazara,  acting 
under  Section  445  A.  of  Act  VIII  of  1869,  proceeded  to  try  tLree  persons, 
accused  of  culpable  homicide.  Finding  in  the  course  of  the  trial  that  the 
evidence  against  one  of  the  prisoners,  Muhammad  AH,  failed  to  bring  the 
offence  home  to  him,  the  Deputy  Commissioner  relegated  him  to  a  council 
of  elders  under  Ko.  G  of  the  Frontier  Rules. 

Held  that  the  Deputy  Commissioner's  proceedings  were  illegal  and 
that  Muhammad  Ali  must  be  discharged  ;  that  the  Deputy  Commissioner 
was  bound  to  elect  in  the  first  instance  whether  he  would  i>roceed  against 
the  accused  (whether  one  or  more  j^ersous)  under  the  Frontier  Kules  or 
under  the  Indian  Fenal  and  Criminal  Procedure  Codes  ;  and  that  he  could 
not  proceed  under  Chapter  XIV  of  the  Criminal  Procedure  Code,  and  then, 
when  he  found  the  evidence  insufficient,  fall  back  on  the  Frontier  Uulea  ; 
and  that  under  no  circumstances  could  he  treat  some  of  the  accused  under 
one  system  and  some  under  the  other. 

Case  called  for,  tinder  Section  J^OJf,    Criminal  Procedure  Code, 

Srd  Septr.  1872.  Order  of  Chief  Court, — The   recoi-d  of  this   case   was    called 

for  under   section  404.    Criminal    Procedure    Code.     The   Deputy 
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Commissioner  of  Hazara,  acting  imder  the  special  jurisdiction 
vested  in  him  under  section  445  A.  Criminal  Procedure  Code, 
convicted  and  sentenced  the  prisoners  Abas  and  Shah wali,  but 
relegated  Muhammad  Ali  to  a  council  of  elders  to  be  convened 
un-ierruleB  of  the  Frontier  Rules,  (Supreme  Government  Noti- 
fication No.  31  P.  dated  5th  January  1872.) 

The  Deputy  Commissioner  writes  as  follows  : — 

"  From  the  statements  made  by  the  witnesses  and  the  parties 
"  accused,  it  would  appear  that  Mir  Abdulla,  the  deceased,  was  cut- 
"  ing  grass  in  Shahwali's  fields.  Abas  was  there  watching  and  he 
"  and  deceased  had  words  and  probably  the  latter  commenced  the 
"  affair  by  beating  Abas.  Shahwali  and  Muhammad  Ali  came  to 
**  Abas'  assistance  and  appear  to  have  beaten  his  assailant  severe- 
"  ly  and  a  blow  from  a  stone  from  the  hand  of  Shahwali  is  said  to 
"  have  been  the  one  which  proved  fatal. 

"  Mir  Abdulla  was  carried  back  and  died  that  night.  Shah- 
"  wali  was  at  once  taken  to  the  Khan  who  states  he  admitted  hav- 
"  ing  struck  Mir  x\bdulla,  but  refrained  from  asking  him  any 
"  questions. 

"  Muhammad  Ali  was  also  accused  and  put  under  restraint,  but 
**  the  Khan  denies  that  he  made  any  inquiries  as  to  whether  any 
"  other  person  was  concerned  and  although  little  moral  doubt  exists 
"  that  Muhammad  Ali  was  present  and  aided  in  the  attack  on  Mir 
"  Abdulla,  the  witnesses  all  declare  that  none  of  them  saw  him 
*'  strike  deceased  ;  the  preferable  course  therefore  is  to  proceed 
**  against  him  separately  under  the  Frontier  Rules." 

It  appears  that  Muhammad  x'^li  was  tried  with  the  two  other 
prisoners  by  the  Deputy  Commissioner  in  the  first  instance, 
without  any  commitment  having  been  made  to  his  Court. 
Muhammad  Ali's  examination  was  recorded,  but  he  was  not  chai*- 
ged,  nor  was  his  defence  taken.  The  witnesses  were  examined  iu 
regard  to  the  part  taken  in  the  commission  of  the  offence  by 
Muhammad  Ali,  equally  with  that  taken  by  the  other  two  prisoners. 

We  are  of  opinion  that  the  Deputy  Commissioner  was  not 
authorized  by  the  Frontier  Rules  to  send  Muhammad  Ali  for  trial 
by  a  coiuicil  of  elders.  Rule  6  runs  in  these  words. — "  When  a 
person  is  accused  of  murder  or  other  heinous  offence  and  the 
case  appears  to  the  Deputy  Commissioner  to  be  one  which,  from 
the  inadequacy  of  evidence  or  other  cause,  it  is  not  expedient  to  try 
according  to  the  ordinary  procedure,  the  Deputy  Commissioner 
may  cause  the  case  to  bo  referred  to  the  decision  of  elders  con- 
vened according  to  Pathan  or  Bilooch  usage,  and  _  cause  such 
decision  to  be  carried  into  effect  as  if  it  were  a  sentence  of  Court : 
provided  such  sentence  shall  extend  only  to  the  infliction  of  a 
line  on  the  convicted  party." 

This  rule  clearly  contemplates  that  the  "  case  "  shall  be  re- 
feiTcd  to  the  decision  of  elders  when  it  is  not  expedient  to  try  it 
according  to  the  ordinary  procedure,  and  not  that,  when  the  case 
has  been  tried  in  "the  ordinary  way,  one  of  tlie  prisoners  against 
whom  sufficient  evidence  is  not  procurable  shall  be  remanded  for 
triul  bv  the  elders. 
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The  Deput}^  Commissioner's  inquiry  in  this  c;i;su  was  conduc- 
ted   under  Cliapter  XIV,  Criniinul  rroccdure  Code,  and  he  should 
have  discharged  Muhununad  Ali,  under  Section  250,  wlieu  he  found 
•  that  the  evidence  against  him  was  insufficient. 

We  are  of  opinion  tliat  the  Deputy  Commissioner  is  bound 
to  elect  whether  to  proceed  against  the  accused  (  whether  one  or 
more  persons)  under  the  1^'rontier  ilules  or  under  the  Indian  Penal 
and  Procedure  Codes,  in  the  first  instance  ;  and  that  he  cannot 
proceed  under  Chapter  XIV  of  the  Criminal  Procedure  Code,  and 
then,  when  he  finds  the  evidence  insufficient,  fall  back  on  the 
Frontier  Rules ;  and  that  under  no  circumstances  can  he  treat 
some  of  the  accused  persons  under  one  system  and  some  under 
the  other.  Tiiey  must  all  be  tried  together,  whether  it  be  under 
the  Criminal  Procedure  Code  or  under  the  Frontier  Kules. 

We  therefore  direct  that  ^Muhammad  Ali  be  discharged,  and 
that  he  be  not  tried  under  llule  6  of  the  Frontier  llules. 
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No.   Id. 

THE  CROWN  ~F.r.«.-OOMRAH.  |    revision  Side. 

(  BouL^ois,  Lindsay  and  Campbell,  JJ.  )  ^ 

Act  VI  of  1864,  Sertion  S — Previous  conyic<t'o?i,— Whipping  can  be 
awarded  upon  conviction  of  an  oltence  committed  prior  to  tJiat  of  which 
tlie  accused  was  first  convicted.  Waris  Khan  v.  Buksh,  (  No.  29,  Criminal 
Judgments,  Panjab  Record,  1869,)  over-ruled. 

Case  reported  by  Deputy  Commissioner  of  Sealkote^ 

On  Ist  August  1871  accused  -was  convictod  of  theft  committed 
on  the  25th  June  1871.  On  11th  September  1871  he  was  again 
convicted  of  a  theft  committed  in  June  1870,  and  sentenced  to  im- 
prisonment and  to  receive  20  stripes.  The  Deputy  Conimissioner 
of  Sealkote  referred  the  case  to  the  Chief  Court,  citing  Waris  Khau 
versus  Buksh  (No.  29,  Criminal  Judgment,  Panjah  liecord,  1869.) 

Campbell,  J. — I  cannot  concur  with  the  ruling  quoted.  The 
law  simply  says  that  a  conviction  protects  from  whipping  n 
man  vs-ho  has  only  once  been  tempted  to  crime.  When  a  man  is 
convicted  of  two  separate  crimes,  he  is  liable  on  second  conviotiou 
to  whipping  in  addition,  and  there  seems  no  reason  to  protect  iiim. 

Lindsay,  J.-— Section  111,  Act  VI,  1884,  does  not  mention  the 
conlmission  of  offences.  It  mentions  convictions  alone.  ^Vho- 
ever  has  been  previously  convicted  of  any  of  the  offences  mention- 
ed in  Section  2  of  the  Act,  and  is  again  convicted  of  the  same 
offence,  may  be  puni;3hed  with  whipping. 

By  the  strict  wording  of  the  law  the  whipping  inflicted  on  tlie 
accused  was,  in  my  opinion,  a  legal  punishment.  I  am  unable  t«» 
agree  with  the  judgment  of  this  Court  No.  29,  Patfjab  Btcord, 
1.H09. 

Boulnois,  J. — The  Act  authorizes  whipping  where  there  is  a 
.subsequent  conviction,  and  the  previous  convictjon  of  a  subsequent 
offence  is  still  a  previous  conviction. 

1  concur  with  my  learned  colleagues  as  to  the  present  case, 
and  I  think  the  one  quoted — Waris  KhaJi  versus  Buksh  -  must 
have  beeu  decided  under  some  misapprehension. 


M.  2o. 

PKSTONJEE,— PETITIONER, 

Versus 
THE  CROWN,— RESPONDENT. 

(Lindsay  and  Melvill,  J  J.) 

Act  XXII  of  186.J.— Previous  contlclion-— Confiscation  of  liquor. — In 
November  1871,  A.  C.  a  P»rsr-e  merchant,  was  summoned  and  convicted, 
under  Section  29  of  Act  XXII  of  1884,  for  selling  liquor,  throagbx  his  servant 
K.,  to  Euroj)ean  soldiers  without  the  required  3ict:ac<:,  in  June  1872,  P., 
who  was  mimagiug  A.  C's.  business  in  tlie  absence  of  the  latter,  wn.'=:  eon- 
victed  under  the  same  section,  and  the  Court  nio-.  !<•<]  that,    uiK^e.r   Sectioa 


VBevisto^ 


isroN    SrDE. 
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30  of  the  Act,  any  spirituous  liquor  and  %ino  m  I"h.  poseession  should  bo 
a<-i/ed  aud  confiscated.  Under  this  Oidcr,  the  spirituous  liquor  and  >vine  in 
A.    C's.  shop  were  seized. 

Hehl  by  the  Chief  Court  that,  as  P.  had  not  been  previouely  convicted, 
the  order  directing  the  coutiscatiou  of  tjie  wiuQ  aud  hquor  was  jUegid  and 
must  be  quashed. 

Case  called  for  under  Section  404,  Crimitial    Procedure  Code,  from 
the  Cantonment  Magistrate  ofSealkote, 

The  facts  are  given  above. 
Kcynolds  for  Petitioner, 

l!2th  J  (((/iCft  .1ST 2.  Order  of  Chief  Coin^t. —It  appears  that  on  the  8th  November 

1871,  the  firm  of  Auderjee  Cowasjee  was  punished  under  the  pru» 
visions  of  Section  29,  Act  XXII  of  1864.  On  the  4th  June  1672, 
Mr,  Pestonjee  was  convicted  under  the  provisions  of  the  said 
section.  By  Section  30  of  the  Act,  if  any  person  convicted  of  tin 
offence  under  the  last  preceding  section  shall  be  again  convicted 
of  an  offence  under  that  section,  any  spiritr.ous  liquor,  wiue> 
OP  intoxicating  drug  which  at  the  time  of  t}»e  commission  of  such 
subsequent  offence  shall  belong  to  or  be  in  the  possession  of  such 
person,  shall  be  liable  to  confiscation. 

It  is  clear  that  Pestonjee  lias  been  convicted  for  the  first 
time.  Had  the  firm  been  charged  and  convicted,  possibly  the 
order  of  confiscation  would  have  been  good  iu  law.  The  order 
of  confiscation  is  reversed. 


Jfo.  31. 

/  KAHN  SINGH,— COMPLAINANT, 

Ravisio.N-  SiCR     y  Versus 

(  HUKAM  SINGH,— ACCUSED, 

(B0UI.N013  AND  Campbell,  JJ.) 

Failure  of  complainant  to  defray  expenses  of  producing  accused —  Iff ^ 
fusal  of  Magistrate  to  hear  ca9e.  — The  complainant  having  satisfied  the 
C^ourt  that  there  are  grounds  for  issuing  a  warrant,  it  rests  with  the  Court 
to  bring  the  accused  before  it  witliout  further  reference  to  the  complainant. 

Therefore,  where  the  Magistrate  struck  the  complainant's  case  off  tV'.e 
file  on  his  (complainant's)  refu.sirig  to  pay  the  expenses  of  bringing  theaccu?7- 
ed  from  Calcutta,  against  whom  the  Magistrate  had  issued  a  warrant,-  -t)ie 
Chief  Court  directea  tJie  case  to  be  restored  to  the  file  and  a  fresh  wafrant 
tio  be  issued. 

Petition  under  Section  404}  Criminal  Procedure  Code. 

The  facts  will  be  found  stated  in  the  following 

18th  Sepir.  187^.  Order  of  Chief  Court. — In  this    case    it   appears    that    upon 

complaint  a  warrant  was  issued  by  a  Magistrate  of  Gurdaspore  for 
the  arrest  of  the  accused  (under  Section  417,  Indian  Penal  Code) 
who  was  in  Calcutta.  The  accused  having  been  arrested,  iha 
Conimissioner  of  V^hoe,    Calcutta^    enquired    hy   telegmm  of  the 
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Deputy  Commissioner  Gurdaspore,  whether  he  was  prepared  to 
iy.\y  expenses  of  transmission  of  the  prisoner  under  escort.  The 
Deputy  Commissioner  replied  in  the  negative  ;  the  Magistrate,  iu 
whose  Court  the  case  was  pending,  under  direction  of  the  Deputy 
€ommissioner,  warned  tho  complainant  that  unless  he  paid  into 
<'ourt  the  cost  of  transmission  of  accused,  amounting  to  Rs.  110, 
his  case  could  not  be  heard  ;  and  upon  complainant's  failing  to 
lodge  the  amount,  struck  the  case  off  the  file. 

Complainant  applies  for  revision  of  this  order, 

The  Magistrate's  procedure  was  altogether  illegal.  There  is 
nv»  provision  of  law  empowering  a  Magistrate  to  refuse  to  hear 
11  case  because  complainant  fails  to  defray  the  expense  of  produ- 
cing the  accused  before  the  Court,  The  complainant  having  satis- 
iwd  the  Court  that  there  were  grounds  for  issue  of  the  warrant, 
it  rested  with  the  Court  to  bring  the  accused  to  justice,  without 
further  refereuce  to  complainant. 

The  order  stjiking  off  the  case  is  cancelled  ;  the  case  will  be 
restored  to  the  fde  :  a  fresh  warrant  ^ill  be  issued,  If  the  Com- 
missioner of  Poli(^c,  Calcutta^  claims  an  advance  of  the  cost  of 
forwRrding  accused,  the  Deputy  (Jonmjissioner  of  Gurdaspore  will 
arrange  for  the  amourit  from  his  judicial  budget ;  but  the  remit- 
tance should  be  made  under  protest,  and  the  fact  should  be  report- 
ed to  this  Court. 
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lO.      22. 

THE  CROWN,— Fer^zw—DURRAB.  •  V    Revision  Side. 

(BoULTs'OIS,  AND  LiXDSAY,  J  J.  ) 

Whipping  Act — Previous  conviction — Two  convictions  at  the  same.  time. — 
Where  an  accused  is  con\acted  of  two  offences  at  the  same  time,  he  ia 
liu'ok  to  be  whipped  under  Section  3  of  Act  VI  of  1864. 

Case  re2yort€d  hy  the  Deputy  Commissioner,  Sha/qmr,  iindei'  Section 
4S4,  Criminal  Frocedure  Code. 

Lindsay,  J- — The  accused  on  conviction  by  Hurbuns  Lall,  •^^^^-^^5'^^^-^^^^*- 
Tehsildar,  Khushal,  exercising  the  powers  of  a  Subordinate  Magis- 
trate 1st  Class  in  the  Shahpiu*  District,  was  sentenced  under 
Section  379  of  the  Indian  Penal  Code,  to  one  month's  rigorous 
imprisonment  and  to  pay  a  fine  of  Rs.  5  or  in  default  suffer  (15) 
fifteen  days  further  imprisonment  and  to  receive  20  stripes,  by 
order,  dated  15th  July  1872. 

The  proceedings  are  forwarded  for  revision  on  the  following 
gi'ound : — 

That  the  accused  having  been  convicted  at  one  time  albeit 
of  two  offences  of  theft  is  not  liable  to  be  whipped  under  Section 
3,  Act  VI  of  1864,  as  if  he  had  been  previously  convicted. 

I  think  we  should  be  guided  by  the  Full  Bench  Ruling  of 
the  Calcutta  High  Court,*  dated  30th  May  1871.  The  order  is 
confimied. 

BouLXois,  J.,  concurred: 


Ifo.  23. 


RAMA,— PETITIONER,  > 

Versus  VRevision  Side. 


CROWN,— RESPONDENT. 

(BOULNOIS   AND    LiNDSAY,    JJ.) 

Rules  under  Land  Revenue  Act — Endeavour  to  comply  wltJi  orders.—^ 
trnder  rule  10  of  para.  16  of  the  rules  framed  under  tile  Land  Revenue 
Act,  1871,  lumbardars  are  Vjound  to  carry  out  to  the  best  of  their  ability 
any  orders  that  they  may  receive  from  the  Deputy  Commissioner  requiring 
them  to  furnish  information.  Two  cases  of  cholera  occia-red  in  the  village 
of  accused,  lumbardar ;  he  was  absent  from  his  village  when  one  case 
occurred,  and  was  on  his  way  to  report  the  other  case  when  he.met  the 
native  doctor,  who  took  him  back  to  the  xallage.  He  was  canvicted  under 
Section  176,  Indian  Penal  Code,  on  the  ground  that  he  had  not  com- 
plied with  an  order  issued  by  the  Deputy  Commissioner  requiring  cholera 
cases  to  be  reported. 

*  Maniruddin  v.  Gaur  Chandra  Shamadar,  7.  B.  L.  R.,  p.  165.  Per- 
Norman,  O.  C.  J.,  Loch,  Bay  ley,  Macpherson  and  Mitter,  J.J.  (  Kemp 
and  Phear,  JJ.,  dissenting  )— Where  a  person  is  convicted  at  the  same 
time  of  two  or  more  offences  punishable  under  the  Indian  Penal  Code,  it 
^  lawful  for  the  Court,  in  addition  to  the  penalties  prescribed  by  the 
Penal  Code,  to  sentence  the  prisoner  to  whipping. 
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/TeW,  that  though  the  accused  appeared  by  his  own  conduct  u>  l»e 
aware  of  the  duty  imposed  upon  him  iu  respect  of  furnishing  information 
regarding  cases  of  cholera,  he  did  to  the  best  of  his  ability  conform  with 
the  order  of  tho  Deputy  Commissioner.     Conviction  quashed. 

Petition  for  Revision  under  Section  JfOJf.,    Criminal  Procedure  Code, 
of  the  order  of  Depxity  Commissioner  of  Jalandhar. 

%id  Octr.  1872.  Lindsay,  J. — The   accused   was   bound  by   law   to   repoi-t. 

By  rule  10,  para.  16,  of  the  rules  made  uuder  the  Panjab  Land 
Revenue  Act,  bearing  date  2oth  June,  1872,  village  headmen 
are  bound  to  carry  out  to  the  best  of  their  ability  any  orders 
they  may  receive  from  the  Deputy  Commissioner  requiring  them 
to  furnish  information.  The  accused  was  aware  of  the  duty  im- 
posed upon  him  in  respect  of  furnishing  information  regarding 
cases  of  cholera,  for  he  says  in  his  statement  that  he  was  on  tho 
way  to  report  one  case  when  he  met  the  doctor,  who  took  him 
back  to  his  village  : — and  with  regard  to  the  other  case,  he  was 
absent  fi-om  his  village  when  it  occurred  ;  there  is  no  evidence 
on  the  record  to  the  contrary. 

It  therefore  appears  to  me,  so  far  as  the  evidence  goes,  that 
the  accused  did  to  the  best  of  his  ability  conform  with  the  orders 
of  the  Deputy  Commissioner. 

The  charge  against  the  accused  is  "  that  a  deatli  by  cholera 
occuiTed  in  his  village,  and  that  he  did  not  report  the  occurrence 
to  the  authorities,  which  he  was  bound  to  do." 

As  a  matter  of  fact  there  were  two  cases  of  cholera  in  the 
village  ;  it  is  not  cleai*  regarding  which  case  the  charge  is  made. 

There  being  no  evidence  at  all  that  the  accused  did  not  to 
the  best  of  his  ability  strive  to  carry  out  the  orders  of  the  Deputy 
Commissioner,  there  is  good  ground  for  this  application  for  revi- 
sion of  the  sentence.  I  am  of  opinion  that  the  Deputy  Commis- 
sioner's order  should  be  set  aside,  and  the  fine,  if  levied,  returned 
to  the  accused. 

BouLNOis,  J.,  concurred. 


JIevisio>'  Side. 


lo.  24. 

i  THE  CROWN— FersMs—KALA  SINGH. 

( 

(BOULNOIS  AND  CaMPBELL,  JJ.) 

Non-pat/nient  of  Octroi — Absence  of  Munkipcd  rules. — Evasion  of  octroii 
is  only  an  offence  against  Municipal  rules  ;  and,  therefore,  in  a  place  where^ 
there  are  no  rules  iu  force  under  Act  XV  of  1807,  the  non-payment  of] 
octroi  duty  is  not  punishable. 

Case  repoHed  hy  Depiity  Commissioner  of  Gnrdaspur,  under 
Section  4^4,  Criminal  Procedure  Code. 

Acucsed   w-as     convicted   by   the     Subordinate   Magistrate, 
Bnttala^  Gurdaspiu'  District;  of  evading   payment  of  certain  octroi] 


OcTR.  1872.  ]  CRIMINAL  JUDGMENTS.  33 


duties.     There  were  no  rules   in   force  in  Buttala  uuder  Sections 
XI  and  XIV  of  Act  XV  of  1867. 

Order  of  Chief  Court — In  the  absence  of  rules   framed  under     2nd  Ocir.  1872, 
Sections  XI  and  XIV  of  Act  XV  of  1867,  there  is  no  law  by  which 
the  non-payment  of  octroi  duty  at  Buttala  is  punishable.     The  or- 
der of  the  Magistrate  is  cancelled   and  the   fine  if  recovered  must 
be  refunded. 


lo.  25. 

THE  CROWN, 


Versus  V  Revision   Side, 

BUTA   SINGH    AND   THIRTYSIX  OTHERS.  j 

(BOULNOIS  AND  CaMPBELL,  JJ.) 

Section  369,  Indian  Penal  Code — Negligent  act — Sj)reading  infection  of 
disease — Accused  were  convicted  undei*  Section  269,  Indian  Penal  Code, 
for  allowing  accumulation  of  tilth  and  manure  in  their  villages.  Held  that 
this  could  not  be  construed  into  an  act  likely  to  spread  infection  of  danger- 
ous disease,  within  the  meaning  of  the  section. 

Cases  called  for y  under  Section  ^OJf,  Criminal  Procedure  Code^ 
from  Deputy  Commissioner,  Rawid  Pindee. 

Order  of  Chief  Court. — In  all  the  cases  above  mentioned,  the     ^^'<^  Octr,  1872, 
accused  were  convicted  under  Section  269,  Indian  Penal  Code,  for 
allowing  accumulation  of  filth  and  manure  in    their  villages. 

This  however  can  hardly  be  construed  into  an  act  likely  to 
spread  infection  of  dangerous  disease,  within  the  meaning  of  Sec- 
tion 269,  Indian  Penal  Code ;  and  the  law  should  not  be  stretch- 
ed to  enable  over-zealous  Magistrates  to  interfere  too  much 
with  the  people. 

All  the  convictions  are  cancelled  and  the  fines  must  be  re- 
funded. 
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IfO.  26. 

HIRA  SINGH   AND  OTHERS —APPELLANTS,  . 

Verms  \  Appellate  Side. 

THE   CROWN,— RESPONDENT.  ) 

fBoULNOIS  AND  CaMPBELL,  JJ.) 

Culjmhle  homicide — Violence  used  in  arresting  o fenders. —J.  with  three 
others,  all  of  them  iinarmed,  attempted  late  at  night  to  steal  wood  from 
H.  S  's  field  M.  S.,  who  was  in  charge  of  the  field,  raised  an  alarm,  and 
H.  S.  with  K.  S.  and  L.  S.  came  up  and  seized  J.  and  S.  D  ,  another  of  the 
thieves,  H  S.  and  his  party,  who  vvere  armed  with  sticks,  struck  J.  and 
S.  D.,  and  took  them  into  the  village,  J.  beiag  senseless  from  the  blows 
and  S.  D.  uninjured.  S.  died  next  morning  from  one  of  the  blows  received, 
which  had  broken  one  of  his  ribs,  and  which  was  the  only  serious  blow 
inflicted.  The  Dej)uty  Commissioner  convicted  H.  S.,  M.  S.,  K  S.,  and 
L.  S.  of  culpable  homicide,  holding  that  though  it  was  not  shown  which  of 
the  four  inflicted  the  fatal  blow,  they  wer«  all  four  guilty,  as  they  were 
acting  together  for  a  common   purpose. 

Held  by  the  Chief  Court  that,  with  reference  to  the  common  purpose 
of  the  accused  to  arrest  the  deceased,  who  with  others  was  attempting  to 
commit  theft,  and  other  circumstances  in  the  case,  and  as  it  had  not  been 
found  that  the  accused  had  used  excessive  violence,  the  conviction  must  be 
set  aside. 

Appeal  from  Deputy  Commissioner,  Loodiana, 

Judgment  of  Chief  Court — The  circumstances  under  which  -j^q^j^  Sentr  1872 
Jitu,  deceased,  met  his  death  are  the  following  :  He,  with  three 
others,  went  to  get  fuel,  and  he  and  Sahib  Ditta,  by  way  of  so 
doing,  tore  down  part  of  the  fence  of  Hira  Singh's  field.  Mehtab 
Singh,  who  was  in  charge  of  it,  called  Lehna  Singh,  Hira  Singh 
and  Kahn  Singh  ;  and  they  arrested  Jitu  and  Sahib  Ditta.  They 
had  stakes,  and  they  knocked  Jitu  and  Sahib  Ditta  about  although 
they  were  unarmed.  They  brought  Jitu  senseless  from  blows 
given  by  them,  into  the  village.  This  occurred  late  at  night,  and 
next  morning  Jitu,  who  had  received  four  contusions,  none  seri- 
ous, except  one  wliich  was  on  the  fourth  rib  and  had  broken  it, 
causing  effusion  of  blood  into  the  cavity  of  the  chest,  died  of 
suffocation  which  ensued.  This  blow  was  from  a  lathi.  Which  of 
the  accused  struck  the  blow  is  not  shown. 

The  Deputy  Commissioner  finds  that  all  the  accused  acted 
together  for  a  common  purpose.  This  is  true  ;  but  the  purpose 
was  a  legal  one.  Mehtab  Singh  having  been  ''prime  movc'r"  in 
calling  the  others  to  assist  him,  the  Deputy  Commissioner  accord- 
ing to  his  judgment,  "  singles  him  out  for  a  somewhat  severer 
"  sentence  than  the  others.""'  This  was  obviously  wrong  ;  for  the 
protection  of  the  fence,  and  the  arrest  of  the  offenders,  was  lawful. 
No  evidence  having  been  given  to  show  any  brutal  violence  used 
towards  the  deceased  after  his  capture,  it  appears  that  the  blows 
were  received  by  him  while  attempting  to  escape  ;  at  all  events, 
they  may  have  been  so  received.     To  have  used  a   certain  amount 


Mehtab  Singh,  one  year's  rigorous  imprisonment ;  the  rest,  six  months. 
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of  violence  would  not  have  supported  a  ffliarge  of  criminal  force  or 
hurt,  as  the  occasion  was  one  on  which  it  would  have  been  lawful. 
The  questions,  then,  for  the  Deputy  Commissioner  wei-e,  wliat 
excess  was  used,  and  who  used  it  The  Deputy  Commissioner 
answers  neither  of  these  questions. 

Notwithstanding  that  we,  no  more  than  the  Deputy  Com- 
missioner, approve  of  thieves  being  killed  instead  of  arrested,  the 
absence  of  j^roof  on  the  last  mentioned  points  renders,  in  our 
opinion,  the  conviction  erroneous.  To  arrest  Jitu  without  a  few 
blows  may  have  been  physically  impossible ;  and  the  can-ying 
him  into  the  village,  and  the  ari-est  of  Sahib  Ditta  unharmed,  are 
quite  consistent  with  the  absence  of  any  intention  to  maltreat  him 
to  any  cniel  extent. 

We  therefore  accept  those  appeals  on  behalf  of  the  three 
appellant?,  and  under  the  circumstances  consider  it  right  to  cancel 
in  revision  the  sentence  passed  upon  Kahn  Singh. 


{ 


Uo.  27. 

DEVA  SINGH,— APPELLANT, 
Appelultie  Sidi.  -l  Versus 

THE  CKOWN,— RESPONDENT. 

(BOULNOIS    AND    LiNDSAY,    JJ.) 

Section  75,  Indian  Penal  Code — Conviction  of  attempt  to  commit  offence.—' 
Accused  was  convicted  in  1862  under  Section  454  (  Chapter  XVH  )  of  the 
Penal  Code  ;  again  in  1864  of  an  otfence  against  jjroperty  ( Chapter 
XVII  )  ;  and  a  third  time  of  an  attempt  to  commit  an  offence  under  Sec- 
tion 456  of  the  Penal  Code.  For  this  last  oflFence,  he  was  sentenced  to 
six  years'  imprisonment.  Held  that  the  offence  heing  an  attempt,  and 
punishable  under  Chapter  XXIII  of  the  Code,  Section  75  did  not  apply. 
Punishment  reduced  accordingly  to  eighteen  months'  imprisonment. 

Ax>iyeal  from  Dejmty  Commissioner,  Hoshiarpur. 

17th  Octr.  1872,  Lindsay,  J. — The  prisoner  has  been  convicted  of  an  attempt 

to  commit  house-breaking  by  night,  an  offence  punishable  under 
Section  511  of  the  Indian  Penal  Code  with  imprisonment  which 
may  extend  to  one-half  the  longest  term  provided  for  that  offence. 
The  term  of  imprisonment  provided  for  that  offence  is  three  years, 
Section  456  of  the  Code. 

For  the  attempt  the  prisoner  may  be  imprisoned  for  eighteen 
months.  But  he  was  convicted  in  1862,  under  Section  454  of 
the  Penal  Code,  and  was  imprisoned  for  3  months.  He  was  also 
imprisoned  in  1864  for  two  years  for  an  offence  against  property. 

The  Magistrate,  taking  into  consideration  the  above  facts, 
probably  considered  that  Section  75  of  the  Penal  Code  permitted 
him  to  double  the  punishment  laid  down  in  the  Code  for  the 
offence  of  house-breaking  by  night,  and  he  has  given  the  prisoner 
six  years'  imprisonment. 
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In  my  opinion  he  has  acted  illegally. 

Section  75  of  the  Code  is  very  clear. 

To  enable  the  Court  to  administer  enhanced  punishment 
imder  that  Section  the  prisoner  must  have  been  originally  con- 
victed of  an  ofifence  under  Chapters  XII  or  XVII  of  the  Code,. 
and  the  second  or  any  subsequent  conviction  must  be  also  for  an 
oftence  punishable  under  those  chapters. 

Now  the  offence  of  which  the  prisoner  has  been  found  guilty 
is  not  an  offence  punishable  under  Chapter XVII  (offences  against 
property ),  but  an  offence  punishable  under  Chapter  XXIII  of  the 
Code — attempts  to  conamit  offences. 

It  is  therefore  undeniable   that   the   offence  of  the  prisoner, 
though  he  may  riclily  deserve    enhanced   punishment,  cannot    be- 
brought  within  the  scope  of  Section  75  of  the  Code,  and  the  sen- 
tence of  imprisonment  for  six  years   is  consequently   illegal,  and- 
must  be  reduced  to  eighteen  months. 

BouLNOis,  J. — I  concur. 


lo.  28. 

THE  CnOWl^ —Versus— ALY A  AND  OTHERS.  1    rewsiox  Sidit. 

(Lindsay  and  Caaipbell,  JJ.) 

€om7nifment  to  Deputy  Commissioner  cancelled  hy  him—Tlhijal  Proce^ 
dure  —A  Magistrate  committed  the  accused  for  trial  by  the  Deputy  Com- 
missioner under  Section  304,  Indian  Penal  Code.  The  Deputy  Commis- 
sioner  sent  the  case  back  for  trial  by  the  Committing  Magistrate  on  the 
jyround  that  the  offence  disclosed  fell  under  Section  304  A  (ActXAVli 
of  1870  )  ;  and  the  Committing  Magistrate  tried  and  convicted  the  accused 
under  that  Section.  Hekl  by  the  Chief  Court,  that  the  Deputy  Commis- 
sioner acted  illegally  in  cancelling  the  commitment,  and  that  the  case 
jnust  be  re-tried  by  him  upon  the.commitment  originally  made. 

Case  reported  hy  Commissioner,  Delhi,  binder  Section  J^SJf,   Criminal 
Froced^vre  Code^ 

The  facts  are  stated  above. 

Order  of  Chief  Court— ThQ  order  of  the   Deputy   Commis-    25th  Octr.  1872, 
sioner,  cancelling  the  commitment  and  directing  the  Committmg 
Magistrate  to  try  the  case  himself,  was  illegal. 

The  proceedings  from  this  point  are  quashed.  The  Deputy 
Commissioner  must  now  take  up  the  case  upon  the  commitment 
originally  made  to  him  and  try  the  case  himself. 
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Ho.  29. 

MUSS UM AT  RAHIMAN— APPELLANT, 
THE  CROWN,— RESPONDENT, 

(BOULNOIS   AND    CaMPBELL,    JJ.) 


Appillati:  Sidi.  J  Versus 


Section  S7%  Indian  Penal  Code— Letting  to  hire  for  purpose  ofprostifu^ 
tion. — The  accused  had  been  a  prostitute  by  profession  ;  and  her  ni«ce, 
whose  mother  was  dead,  was  brought  up  by  the  accused,  and  when 
about  twelve  years  old  took  to  prostitution,  the  profession  of  the  family, 
plying  her  trade  at  the  door  of  her  aunt's  house  and  supporting  her  aunt 
from  her  earnings.  Ilekl  that  the  facts  did  not  establish  a  charge  against 
the  accused  of  letting  the  girl  to  hire  within  the  meaning  of  Section  372, 
Indian  Penal  Code, 


Appeal  from  Officiating  Commissioner,  JSissar, 

8th  Kovr.  187^.-  Campbell,  J. — I   am  of  opinion  that  the   conviction  in  this 

case  should  be  set  aside.  The  accused  is  a  prostitute  by  profes- 
sion. A  young  niece,  on  her  mother's  death,  was  brought  up  by 
her,  and  on  attaining  the  usual  age  took  to  prostitution,  the  pro- 
fession of  the  family,  as  a  matter  of  course.  The  accused  is  convict- 
ed of  letting  out  a  minor  for  purposes  of  pi'ostitution,  but  there  is 
no  proof  that  she  did  so  ;  there  are  only  inferences.  The 
accused  was  herself  too  old  to  make  her  living  by  her  own  body, 
and  she  allowed  the  girl  to  sit  at  the  door  of  the  house  for  offers, 
&c.  I  do  not  think  this  sufficient,  and  it  is  not  a  case  in  which 
the  law  should  have  been  brought  to  bear> 

I  would  acquit  the  accused. 

BouLNOLS,  J. — With  some  considerable  hesitation,  and  with 
all  due  regard  to  the  forcible  and  clear  statement  of  the  Sessions 
Judge,  I  concur.  On  a  review  of  the  whole  case,  it  rather 
appears  that  the  girl  supported  her  aunt  under  a  system  which, 
however  abominable,  does  not  involve  any  active  agency  on  the 
part  of  the  old  woman,  as  a  procuress.  She  is  not  shown  to  have 
caused  the  prostitution  of  her  niece,  and  is  in  fact,  for  all  that 
appears,  only  the  recipient  of  her  charity.  The  niece  practises 
prostitution,  and  supports  her  aunt,  but  it  does  not  follow  that  the 
aunt  "  lets  her  to  Jure."  There  is  hardly  ground  for  holding  this 
kind  of  conduct  on  the  part  of  a  prostitute  towards  an  old  relation 
to  be  evidence  of  an  oifence  by  the  latter  under  Section  372,  and 
the  law  should  be  strictly  construed.  The  evidence  of  "  letting  to 
hire "  is   weak,   and  I  would   not   strain   it  against    the   accused. 

By  the  Court. — The  conviction  is  set  aside,  and  the  accused 
ordered  to  be  released. 
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lO.     30. 

HUSSUN   AND  KURM— APPELLANTS,  ^ 

Vers2is  >  Appellate  Side. 

THE  CROWN,— RESPONDENT.  j 

(  Lindsay  and   Campbell,  JJ.  ) 

Culpable  homicide — Provocation — Ahetment.-  -H.  had  for  some  time  sus- 
pected his  wife  of  a  criminal  intrigue  with  R.  K,  gave  H.  information  that 
K.  and  H's.  wife  had  arranged  to  meet  at  a  certain  place,  to  which  H.  and 
K.  went  together,  the  former  armed  with  a  stick,  and  where  they  caught 
H's.  Wife  and  R.  in  the  act  of  committing  adultery.  H.  pursued  R.  for 
about  hfty  paces,  and  then  struck  and  killed  him,  afterwards  turning  upon 
his  wife  (who  had  been  detained  by  K)  and  striking  her;  she  escaped, 
severely  beaten,  but  H.,  according  to  his  own  statement,  believed  he  had 
mortally  struck  her  The  Sessions  Judge  convicted  H,  of  murder  and  K. 
of  abetment  of  murder,  and  sentenced  each  to  transportation  for  life. 
Held  by  the  Chief  Court  that  K.  was  not  guilty  under  the  circumstances 
of  any  oti'ence,  and  that  H.  was  guilty  of  culpable  homicide  not  amounting 
to  murder.  K.  ordered  to  be  released,  and  the  sentence  upon  H.  reduced 
to  three  years'  rigorous  imprisonment. 

Appeal  from  the  Sessions  Judge,    Raivulpindee. 
The  facts  are  given  above. 

Lindsay,  J. — In  my  opinion  Kurm  should  be  released.     The  18th  JSFovr.  1872. 
fact  that  he  helped  Hiissun  to  discover  his  wife  and  the  deceased 
in  an  act  of  adultery  was  a  laudable  act,    and  I  fail   to  see  how  he 
has  been  found  gnilty  of  abetment  of  murder.     He  only  seized  and 
kept  hold  of  the  woman. 

As  to  Hussun,  the  provocation  was  gross.  I  cannot  conceive 
any  more  gross  provocation  to  a  native  of  this  country  than  the 
fact  of  seeing  his  wife  in  the  act  of  adultery,  and  I  can  well  un- 
derstand the  impulse  that  forces  the  husband  under  such  circum- 
stances theii  and  there  to  kill  the  guilty  pair. 

Had  Hussun  killed  the  deceased  with  a  single  blow,  or  even 
with  two  blows,  I  would  have  been  inclined  to  let  him  off  with  a 
nominal  punishment.  But  Hussun  did  more.  He  beat  the 
deceased,  after  chasing  him,  and  after  having  felled  him,  very 
severely ;  and  though  he  was  under  great  excitement,  having 
been  grossly  provoked,  he  must  be  punished  to  a  greater  extent 
than  I  would  have  awarded  had  he  killed  the  adulterer  when 
actually  in  the  act,  and  without  showing  a  spirit  of  revenge. 

That  the  offence  is  culpable  homicide,  I  have  no  doubt.  I 
would  modify  the  finding  and  the  sentence  passed  upon  Hussun, 
and  give  him  three  years'  rigorous  imprisonment. 

Campbell,  J. — I  concur  in  thinking  that  the  evidence  does 
not  prove  that  Kurm  either  anticipated  murder  or  abetted  it.  He 
will  be  released.  I  concur  also  in  holding  that  the  grave  and 
sudden  provocation  received  by  Hussun  in  finding  his  wife  in  the 
act  of  adultery,  renders  the  culpable  homicide  one  not  amounting 
to  murder  ;  and  the  punishment  now  proposed  is  under  the  cir- 
cumstances sufficient.  The  sentence  passed  upon  Hussun  is  re- 
duced to  three  years'  rigorous  imprisonment. 
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Appellate  Side. 


Uo.  31. 

BAHADUU  KHAI^,— Fer^^^s— THE  CROWK. 

(  LiNDSAt  AND  Campbell,  JJ.  ) 

Section  4^5^  of  Act  VIIT  of  1869— Section  75  of  the  Penal  Code— Pun- 
ishment.— The  Magistrate  of  the  District,  trying  the  accused  under  Section 
445  A  of  Act  VIII  of  1869,  sentenced  him  to  10  years'  rigorous  imprison- 
ment under  Section  75  of  the  Penal  Code.  Held  that  the  Magistrate  of 
the  District  was  not  competent  to  pass  a  sentence  of  imprisonment 
exceeding  seven  years  ;  and  that  if  it  were  expedient  that  the  punishment 
shoukl  be  more  than  seven  years'  imprisonment,  he  ought  to  have  com- 
mitted to  the  Court  of  Session, 

Appeal  from  Deputy  ComMissio?ier,  Raioul  Plndee* 

The  appeal  in  this  case  was  dismissed  upon  the  merits  ;  but 
with  reference  to  the  sentence,  the  Chief  Court  passed  the 
following 

Judgment — The  sentence  passed  is  beyond  the  competence  lUh  Novr,  1872* 
of  the  Deputy  Commissioner.  Section  75,  Indian  Penal  Code, 
does  not  over-rule  Section  445 A,  Criminal  Procedure  Code,  by 
which  the  Deputy  Commissioner  can  imprison  for  a  term  Qiot 
exceeding  seven  years.  Section  75  of  the  Penal  Code  does  not 
necessarily  compel  the  Deputy  Commissioner  to  commit  an 
offender  because  he  has  been  previously  convicted  under 
Chapter  XVII  of  the  Penal  Code ;  but  if  it  be  expedient  that  the 
2)unishment  shall  be  more  than  seven  years,  the  offender  must, 
in  our  opinion,  be  tried  by  the  Court  of  Session,  as  the  Deputy 
Commissioner  can  only  pass  sentence  within  his  competence. 
This  view  was  taken  by  the  Chief  Court  in  the  Crow/i  v.  lYufhoo* 
(  No.  128,  Revision  Case,  15th  June,  1871  )  ;  and  in  the  Crown  v. 
Tindv'  (No.   27,  Revision  Case,  February  26th,  1872  ). 

The  punishment  should  be  reduced  to  seven  years'  rigoroua 
imprisonment,  a  fine  of  Rs.  150,  or  in  lieu  thereof  to  further 
imprisonment  for  one  year  and  nine  months  ;  three  months  of  the 
term  of  imprisonment  to  be  solitary  confinement. 


Ifo.  32. 


HIRA  SING,— APPELLANT, 

Versus 

THE  CROWN,— RESPONDENT. 

(  Lindsay,  J.) 


Vappeliate  Side. 


Section  167,  Indian  Penal  Code-^  Public  servant  framing  incorrect 
document— Putwarry.— Accused,  village  putwarry,  prepared  an  incorrect 
copy  of  an  entry  in  his  roznamc/m  for  S.,  plaintiff  in  a  civil  suit.  The 
entry  related  to  a  contract  between   S.    and   another.     Accused   was  con- 
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victed  under  Section  167,  Indian  Penal  Code,«of  framing  an  incorrect  do- 
cument, as  a  public  servant.  Held  per  Lindsay,  J.,  that  the  couvictiou 
was  right. 

Appeal  from  Deputy  Gonimissioner^  Rawal  Pindi, 

Protul  Chunder  Chatterjee  for  Appellant. 

The  facts  are  given  in  the  head-note.  On  appeal,  it  was 
argned  that  the  accused  in  keeping  the  roznamcha  and  preparing 
the  copy  did  not  act  as  a  public  servant,  the  entry  in  the  diaiy 
being  a  record  of  a  contract  between  two  private  individuals. 

16th  A^ovr  1872.  Lindsay,  J. — The    appellant's    pleas    are    untenable.     The 

putwarry  is  a  public  servant.  It  is  his  duty  to  record  in  his 
diary  daily  transactions.  Such  diary  is  a  document  kept  by  the 
putwarry  in  his  capacity  of  ^  public  servant  ;  and  it  is  his  duty 
as  a  public  servant  to  give  exact  and  true  copies.  Appeal 
rejected. 


RBTisioiT  Side. 
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Uo.  33. 

THE  CROWN, 

Fersws 

MUSSUMAT  KHAIRO  AND  ANOTHER. 

(  Lindsay  and  Campbell,  JJ.) 

Sectioyi  317,  Indian  Penal  Code — Abandoning  a  child. — K.  was  deliver- 
ed of  a  child  at  the  house  of  S.  her  mother,  K's  husband  being  then  away 
in  Kashmir.  K  's  mother  took  the  child  to  the  house  of  K's  hushand'a 
sister,  and  placed  the  child  naked  at  her  feet  or  in  her  lap,  saying  "  This 
is  your  brother's  child."  S.  went  away,  and  the  child  died  some  hours 
afterwards.  fJeld  that  S.  had  not  committed  an  offence  under  Section 
317,  Indian  Penal  Code,  nor  had  K.  abetted  any  such  offence. 

Case  called  for,  under  Section  Jf.OJf,  Criminal  Procedure  Code^ 
from  the  Deputy  Commissioner,  Hazara, 

97th  Novr.  1872.  Lindsay,  J. — The  mother  of  the  baby  was    living  with  her 

mother.  Soon  after  its  birth,  the  mother  went  to  the  father's 
house  and  left  the  child  there  in  charge  of  the  father's  sister. 
The  child  died. 

The  prisoner  may  or  may  not  have  been  compelled  to  take 
the  child  to  the  husband's  house,  but  there  is  evidence  that  she 
was  ill  and  troubled.  However,  the  act  was  not  an  abandon- 
ment and  exposure  in  the  sense  contemplated  by  law  ( Section 
317,  Indian  Penal  Code.) 

The  women  will  be  released. 

Campbell,  J. — Accused  No.  1  is  daughter  of  accused  No.  2, 
and  is  married  to  one  Amirulla,  who  was  absent  in  Kashmir. 
No.  1  being  near  her  confinement,  went  to  her  mother's  house. 
When  No.  1  was  confined,  No.  2   took  the   new-born  infant   and 
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made  it  over  to  Hussumat  Bego,  Amirulla's  sister,  sayiug  "  This 
is  jour  brother's  child."  Mussumat  Bego  says  the  child  was 
placed  naked  at  her  feet :  No.  2  says  she  placed  the  child  in 
Mussumat  Bego's  lap.  The  child  died  soDie  twelve  hours  later. 
It  is  shewn  that  No.  1  was  ill  at  the  time,  and  had  a  deficient 
supply  of  milk. 

According  to  a  ruling  attached  to  Section  317,  Indian  Penal 
Code,  in  Mayne's  Commentary  on  the  Penal  Code,  neither  party 
committed  the  offence  (  or  abetment  of  the  offence  )  charged. 
Apart  from  this,  which  is  a  technical  difficulty,  it  seems  doubtful 
whether  the  taking  of  the  inftmt  to  the  father's  house  and  making 
it  over  to  its  aunt,  can  be  held  to  constitute  the  offence  describ- 
ed in  Section  317.  There  is  no  evidence  of  the  intention  of 
wholly  abandoning  it.  I  think  the  prisoners  should  both  be 
released. 
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•Ifo.   1. 

DULA   SINGH— (Defendant),— APPELLANT, 

VersuB 

JOWAHIR  SINGH,— (Plaintiff),— RESPONDENT. 

{  Before  R.  E.  Egerton,  Esq.,  Financial  Commissioner  ). 

Pahi-kasht  tenanJt. — Review  of  Judgment. — A  '*Pahi-kasht"  tenant  can* 
toot  acquire  right  of  occupancy  by  lapse  of  time. 

Reviews  of  decisions  passed  judicially  by  the  Settlement  Courts  con- 
sidered unadvisable,  except  where  the  decision  is  so  absolutely  wrong  in 
principle  that  there  can  be  no  doubt  of  the  impropriety  of  the   decision. 

Appeal  from   Conwiissloner,  Lahore. 

Suit  to  eject  tenant  (Pahi-kasht)  : 

In  the  former  Settlement  papiers  the  tenant  (appellant)  was  re* 
corded  as  hereditary.  At  the  Revised  Settlement  he  was  allowed 
a  protective  lease  for  some  years,  but  on  the  proprietor  appealing 
against  the  decision  of  the  Superintendent,  the  Settlement  Officer 
(Mr.  Saunders)  withdrew  the  protective  lease  for  reasons  given  in 
the  following  judgment  : — 

"  The  landlord  appeals ;  tenants  are  Pahi-kasht  or  residents  of 
**  another  village  named  Ghuvindi  ;  it  has  repeatedly  been  estab- 
"  lished  that  to  such  tenants  no  lapse  of  time  can  give  rights 
**  of  occupancy,  while  in  this  particular  instance  no  wells  or  other 
*'  improvements  to  the  soil  have  been  made.  I  therefore  declare  the 
"  landlords  to  have  power  to  evict  at  once  and  refuse  any  pro- 
**  tective  lease  to  the  tenants." 

When  the  revision  of  tenant-entries  in  the  Settlement  papers 
was  ordered  after  the  introduction  of  the  Panjab  Tenancy  Act,  the 
Deputy  Commissioner  of  Lahore  (Mr.  Barkley)  admitted  (under 
Section  9,  Act  VII  of  1868)  an  application  for  review  filed  by  the 
tenant  and  reyersed  the  order  of  the  Settlement  Officer.  Mi\ 
Barkley's  judgment  was  as  follows  i — 

"  In  these  3  cases  an  appeal  was  preferred  by  Jowahir  Singh, 
"  Lambardar  of  the  Patti  in  which  the  land  was  held,  against  a 
•*  decision  of  the  Superintendent  of  Settlement  depriving  the  cul- 
"  tivators  of  their  status  as  hereditary  tenants,  but  giving  them 
"  protection  for  10  years  at  4  annas  per  rupee  in  excess  of  the 
"  Government  Revenue  of  the  land.  The  Settlement  Officer,  Mr. 
"  Saunders,  accepted  the  appeal  and  made  the  decree  absolute,  on 
"  the  ground  that  the  cultivators  were  Pahi-kasht,  i.  e.  residents 
"  of  another  village. 
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"  Review  of  jiulgmeiit  has  now  been  applied  for  by  and  gran- 
"  ted  to  the  respondents  on  the  ground  that  under  Section  5  of 
*'  Act  XXV  [II  of  18G8,  they  arc  entitled  to  the  right  of  occupancy 
"  in  the  land.  After  hearing  the  parties  and  the  evidence  on  rc- 
"  cord,  I  find  that  respondents  iiavo  no  right  under  Section  5,  bnt 
"  that  a  presumption  in  their  favor  is  raised  by  Section  G,  which 
*'  plaintitl  is  iniable  to  rebnt  in  any  of  the  modes  specified  in  that 
*'  section.  I  therefore  accept  the  objection  made  by  respondents 
"  to  the  original  decree,  and  decree  that  instead  of  being  i)rotected 
*'  for  10  years,  they  are  entitled  to  recover  the  land  as  having  a 
"  right  of  occnpancy  therein.  Unless  they  can  agree  with  plain- 
<<  till"  as  to  the  rate  of  rent  to  be  paid,  he  should  sue  for  enhanco- 
"  ment  under  Section  11,  as  the  rent  to  be  paid  cannot  be  deter- 
"  mined  as  part  of  the  present  case.  No  costs  awarded  to  either 
*'  party." 

There  was  an  appeal  against  this  judgment,  and  the  (Commis- 
sioner reversed  it,  because  he  considered  that  the  land  being  the 
connnon  property  of  Taraf  Suda,  by  Section  9,  Clause  2,  of  Act 
XXVIII  of  18G8,'  tlie  tenant  could  not  have  rights  of  occupancy 
in  it. 

The  Financial  Commissioner  in  the  following  judgment  up- 
held the  above  order,  but  on  groiinds  different  from  those  taken 
by  the  Commissioner  for  maintaining  the  order  of  the  Settlement 
Officer. 

21st  March  1871.  Judgment. — In  this   case    the   land   in   which  the    appellant 

claims  right  of  occupancy  is  common  to  Patti  Suda.  llie  ap- 
pellant was  recorded  at  the  first  Settlement  as  having  a  right  of 
occupancy  in  it.  At  revised  Settlement  a  suit  was  brought  to 
deprive  the  appellant  of  his  right  of  occupancy.  The "  Suj)erin- 
tendent  of  Settlement  decreed  a  lease  of  ten  years  to  appellant  on 
condition  of  his  paying  25  percent,  above  the  Government  Revenue 
as  jSfalikana  ;  this  order  is  dated  11th  May  18G8.  Mr.  Saunders,  the 
Settlement  Officer  on  the  appeal  of  Jowahir  Singh,  reversed  the 
order  of  the  Superintendent  and  decreed  the  appellant  to  be  a 
tenant  without  right  of  occupancy  because  it  had  been  repeatedly 
decided  that  cultivators  residing  in  another  village  did  not,  under 
any  circumstances,  acquire  right  of  occupancy.  He  therefore  on 
the  7th  September  18G8  declared  the  appellant  to  be  a  tenant  at 
will.     The  suit   was  a   regular   one  and  the  decision   was  judicial. 

There  was  no  appeal  from  Mr.  Saunders'  order. 

In  1871  the  appellant  applied  for  a  review  of  the  judgment 
of  Mr.  S'dunders  to  the  Deputy  Commissioner  of  Lahore,  wdio  had 
jurisdiction  under  Section  9,  Act  VII  of  1868.  The  review  was 
admitted,  and  the  order  of  the  Settlement  Officer  was  reversed. 
This  order  was  again  appealed  to  the  Commissioner  who  revei*sed 
the  Deputy  Commissioner's  order  on  the  ground  that  the  land  was 
common  land  of  a  Pattidari  village  and  therefore  no  right  of  occu- 
pancy in  it  could  be  acquired  (  Section  9,  Panjab  Tenancy  Act). 
The  ground  upon  which  the  Commissioner  reversed  the  Deputy 
Commissioner's  order  is  in  my  opinion  wrong.  I,  The  land  is  not 
the  common  land  of  the  village  Ghuvindi,  but  of  one  Patti  only, 
and,  II,  the  appellant  is  not  a  member  of  the  Pattidari  com- 
munity to  whom  the  provisions  of  Section  9   of  the  Act  apply.     I 
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consider  however  that  although  the  Deputy  Commissioner  may  be 
considered  to  have  had  jurisdiction  in  the  case  to  hear  the  review, 
it  is  very  unadvisable  that  the  decisions  of  the  Settlement  Courts 
should  be  so  reviewed  except  where  the  decision  is  so  absolutely 
wrong  in  principle  that  there  can  be  no  doubt  of  the  impropriety 
of  the  decision.  The  class  of  cases  to  which  I  allude,  is  that  in 
wliich  the  Courts  have  decreed  leases  for  a  period  without  consent 
of  the  parties  and  without  a  claim  for  a  lease  being  brought. 

In  the  present  case  the  Settlement  Officer  decided  that  no 
Pahi-kasht  cultivator  had  a  right  of  occup<ancy,  and  therefore  the 
appellant,  Dula  Singh,  had  no  right  of  occupancy  and  was  a  tenant 
at  will.  The  ground  upon  which  the  application  for  review  was 
admitted  and  the  case  re-heard  was  that  the  apj)ellant  was 
entitled  to  a  right  of  occupancy  under  Clause  3,  Section  V  of 
Panjab  Tenancy  Act.  This  was  not  found  for  the  appellant  but 
it  was  found  he  had  a  presumptive  right  of  occupancy  under 
Section  6. 

The  Settlement  officer  had  judicially  decided  that  the  appel- 
lant had  no  right  of  occupancy  as  a  Pahi-kasht.  There  is  no  argu- 
ment in  the  Deputy  Commissioner's  judgment  to  shew  that  this 
order  was  faulty,  but  Section  6  of  the  Panjab  Tenancy  Act  is 
quoted  to  shew  that  the  appellant  has  a  presumptive  right  of 
occupancy.  This  section  does  not  seem  applicable,  as  it  is  con- 
trary to  Section  2  of  the  Act,  which  takes  judicial  decisions  out 
of  the  operation  of  the  Act  :  Avhen  there  had  been  a  judicial  deci- 
sion three  years  before  by  which  appellant  was  made  a  tenant  with- 
out right  of  occupancy,  and  that  judicial  decision  is  not  affected 
by  the  Act,  it  is  evident  that  no  presumption  under  any  Section  of 
the  Act  can  arise  in  favour  of  the  appellant.  I  am  therefore  of 
opinion  that  the  ground  on  which  the  order  of  the  Settlement 
Officer  was  reviewed  is  wrong.  The  result  is,  that  the  Settlement 
.Officer's  order  stands.  This  is  the  result  which  proceeds  from  the 
order  of  the  Commissioner,  and  I  dismiss  the  appeal,  not  because  the 
grounds  stated  by  the  Commissioner  are  correct,  but  because  his 
order  reverses  the  decision  of  the  Deputy  Commissioner  which  ad- 
mitted the  review  improperly.     The  appeal  is  dismissed  with  costs* 


Ifo.  2. 

BUR  SINGH  AND  OTHERS,— (Defendants),— APPELLANTS^ 

Versus 
PIIEMSINGH,.— (Plaintiff,)— RESPONDENT. 

(  Befork  R.  E,  Egertox,  Esq.,  Financial  Commissioner.  ) 

Panjab  Tenauey  Act,  XX  VJ II  of  1868^  Section  11— Suit  for  enhance^ 
ment  of  rent.— The  Coui-t  of  tii-st  instance  in  determijiing  the  issue  whether 
the  rent  paid  by  defendants  was  below  the  rate  of  rent  usually  paid  in  the 
neighbouring  villages  by  tenants  of  the  same  class  with  right  of  occupancy 
for  land  of  a  similar  description  and  with  similar  advantages,  calculated 
entirely  on  the  cash  rates  paid  under  the  first  regular  Settlement  by- 
tenants  of  this  class.  The  tirst  (Jourt  of  appeal,  the  Coimnissioner  of  tlie 
L>ivisiou,  held  that  the  rent  test  should  have  been  the   rents  paid  by  the 
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tenants  in  lind  and  the  proportion  which  these  rents  bore  to  the  land  re- 
venue ;  also  that  the  Court  of  iirst  instance  was  bound  to  examine  the  claim 
with  reference  to  any  one  of  the  three  grounds  under  which,  in  Section  11, 
Act  XXVIII  of  1868,  enhancement  might  be  claimed,  and  that  under  th« 
third  of  these  grounds  plaintifl''s  claim  was  good. 
•  Held  in  concuri-ence   with    the    Connnissioner,  that  the  proprietor  wa» 

•ntitled  to  enhanced  rent  at  twice  the  Government  Revenue. 

Appeal  from  Commissioner,  Lahore. 

Plaintiff  sued  to  enhance  the  rent  from  two  annas  to  one  rupee 
on  each  rupee  of  land  revenue,  ^.  e.  an  amount  equal  to  the  Go- 
vernment Revenue,  alleging  that  the  rate  of  rent  paid  by  the 
defendants  was  much  below  that  paid  by  tenants  of  the  same  class 
in  the  village  (Tiit)  and  in  the  adjoining  villages. 

Defendants  pleaded  that  they  had  cultivated  the  land  from 
the  foimdation  of  the  village;  that  10  per  cent,  on  the  land-revenue 
was  the  rate  of  rent  fixed  at  the  former  Settlement  and  that  they 
could  hardly  pay  that. 

The  Court  of  first  instance  fixed  the  following  issues  : — 

1.  With  reference   to  Sections    5  and    6  of  Panjab   Tenancy 
Act,  to  which  class  of  tenants  did  defendants  belong. 

2.  With  reference   to  Section    11,  to   what   enhancement,  if 
any,  wfts  plaintiff  entitled  ; 

And  the  Court  found  that  the  rent  usually  paid  by  tenants 
of  defendants'  class  did  not  exceed  two  annas  on  each  rupee  :  the 
claim  was  accordingly  dismissed. 

On  appeal,  the  Commissioner  of  the  Division  issued  a  com- 
mission to  Extra  Assistant  Commissioner,  Ghulam  Nabi  Khan,  for 
further  enquiry  on  the  issues,  and  on  receipt  of  his  report,  reversed 
the  order  of  the  Assistant  Commissioner  and  accepted  the  finding 
of  the  Extra  Assistant  Commissioner,  Ghulam  Nabi  Khan,  proposing 
enhancement  of  rent  due  to  plaintiflt'  from  two  annas  to  one  rupee 
per  rupee  of  land  revenue  paid  by  the  hereditary  cultivators  of 
Mauza  Tut, 
25th  Jultf  1871,  Judgment   of  Financial   Commissioner. — The   Assistant  Com- 

missioner of  Kasur  decided  these  cases  against  the  proprietor  who 
claimed  enhancement  on  the  following  grounds  : 

That  the  enhancement  of  rent  made  in  other  cases  by  the 
Settlement  Officer  was  not  legal,  and  therefore  rents  so  fixed  could 
not  be  taken  as  a  standard  of  comparison  in  the  present  case  ; 

That  five  tenants  with  right  of  occupancy  holding  lands  with 
similar  advantages  to  the  lands  held  by  the  defendants  (appellants) 
pay  rates  lower  them  those  fixed  by  the  Settlement  Officer  and  in 
no  case  more  than  four  annas  in  the  rupee. 

The  Commissioner  on  appeal  reversed  the  order  of  the  Court 
of  first  instance  and  decreed  for  plaintiff  in  accordance  with  the 
result  of  the  enquiry  made  by  Extra  Assistant  Commissioner, 
Ghulam  Nabi  Khan.     The  enquiry  seems  to  have  been  general. 

The  Extra  Assistant  Commissioner  examined  the  rents  paid  by 
tenants  without  right  of  occupancy  in  the    same  village  ;  and  after 
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calculating  the  value  of  the  rent  paid  by  them  and  making  the 
deduction  prescribed  on  the  assumption  that  the  defendants  were 
of  the  class  of  tenants  described  in  Section  6  of  the  Panjab 
Tenancy  Act,  he  fixed  the  rent  payable  by  the  appellant,  Bur  Singh, 
at  twice  the  Government  Revenue.  The  Commissioner  upheld 
the  order.  The  appellants  appeal  against  the  Commissioner's 
order.  It  appears  that  the  Court  of  first  instance  did  not  take 
into  consideration  the  fact  that  there  are  three  grounds  for  en- 
hancement under  Section  11  of  the  Tenancy  Act,  and  that  the 
proprietor  may  claim  under  any  of  them.  It  is  difficult  otherwise 
to  say  why  the  'argument  of  the  Assistant  Commissioner  should 
have  been  based  entirely  upon  the  second  ground  of  enhancement, 
except  perhaps  that  the  third  ground  was  not  put  forward  in  the 
plaintiffs  petition. 

When  however  it  was  plain  that  there  was  no  sufficient 
number  of  cases  to  form  a  standard  of  comparison  on  the  second 
ground,  I  think  it  would  have  been  proper  for  the  Court  to  have 
assisted  the  proceedings  by  examining  the  merits  on  the  third 
ground,  in  order  to  obviate  the  necessity  for  a  second  suit  on  that 
ground. 

The  report  of  the  Extra  Assistant  Commissioner,  Ghulam 
Nabi  Khan,  was  as  follows  : — 

"  In  this  case  the  issue  for  trial  was,  whether  the  plaintifl^"  is 
"  entitled  to  enhancement  of  rent  or  not,  and  if  so  to  what  extent, 
"  and  it  was  necessary  to  find  out  by  estimate  the  average  cash  rate 
"  per  ghomao  of  the  produce  received  by  proprietors  from  the  here- 
"  ditary  or  non-hereditary  tenants  of  Tut  or  adjoining  villages.  At 
*'  first  the  Tahsildar  of  Kasur  was  sent  to  make  local  enquiry  and  af- 
"  terwards  the  Patwaris,  Zaild^-rs,  proprietors  and  tenants,  hereditary 
"  or  otherwise,  of  Mauza  Tut  as  well  those  of  neighbouring  villages 
"  were  summoned  in  to  Court  and  tlieir  depositions  taken.  This 
**  enquiry  shews  that  the  proprietors  of  Tut  and  its  neighbouring 
*'  villages  receive  rent  from  the  non-hereditary  tenants  at  the  i-ate  of 
"  one-fourth  or  one-fifth  of  the  whole  produce.  The  average  rate  of 
"  the  value  of  batai  paid  by  the  tenants  of  Tilt  for  the  present  two 
"  harvests  was  six  times  the  amount  of  Government  Revenue, 
"  while  that  of  the  neighbouring  villages  was  only  three  times  as 
"  much.  Although  the  soil  of  this  village  compared  with  that  of  the 
"  adjoining  village  may  be  a  little  more  fertile  but  not  so  much 
*'  so,  that  its  one-fourth  produce  might  be  assumed  to  be  more  than 
"  ten  maunds  per  ghomao,  there  is  no  doubt  that  the  residents 
"  of  this  village  have  much  exaggerated  the  produce  of  the  land. 
"  The  amoimt  of  produce  of  the  adjacent  villages  which  has  been 
"  ascertained  to  be  three  times  the  Government  Revenue  should  be 
"  relied  upon.  It  must  be  observed  that  the  produce  of  this 
''  village  for  the  present  year  estimated  to  be  three  times  the 
''  Govcrinnent  Revenue  cannot  continue  to  be  so  much  for  ever, 
"  because  the  crops  are  often  subject  to  calamities  of  the  season. 
"  It  is  not  reasonable  therefore,  that  the  produce  of  the  village 
"  for  this  year  (which  has  turned  out  to  be  so  good  after  three 
"  years)  should  be  taken  as  the  basis  for  calculation.  Under  these 
*'  circumstances  it  is  expedient  that,  supposing  the  produce  for  the 
•*  present  year  to  have  been  three  rupees  for  every  rupee  of  the  jama 
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*'  of  the  village,  a  deduction  at  the  rate  of  two-fifths  should  be  allowed 
**  for  the  calamities  of  season,  there  would  then  remain  a  balance  of 
**  lis.  1-12-10  as  the  annual  average  produce  of  the  land  out  of  which 
*'  10  per  cent,  for  the  extra  village  cesses,  and  15  per  cent,  for  the 
"  occupancy  rights  as  prescribed  in  Section  1 1,  Act  XXVIll  of  18G8, 
"  should  also  be  deducted.  The  wells  in  the  lands  held  by  tenants 
"  with  right  of  occupancy  in  this  village,  have  all  been  constructed 
**  by  tenants,  and  they  are  tlicrefore  deserving  of  more  consideration. 
"  A  further  deduction  of  Rupees  20  per  cent,  slvould  l)e  made  in  their 
**  favour  on  this  accomit  also.  Thus  a  total  deduction  of  Rupees  45 
"  per  cent,  would  be  eftected. 

"  According  to  the  above  process  of  calculation  there  remains 
*'  B«.  0-15-10  due  to  the  proprietor.  This  amount  of  Malikana  in 
*'  my  opinion  is  correct  and  tair  :  therefore,  disregarding  the  fractional 
*'  parts  of  pies,  proprietors  should  receive  Malikana  at  theVate  of  one 
"  rupee  for  every  rupee  of  the  land  revenue." 

There  can  be  no  doubt  from  this  report  that  the  rents  of  the 
defendants  were  much  below  the  proportion  in  which  tenants  of 
this  class  should  pay,  when  the  rates  are  adjusted  by  comparison 
with  other  collections  of  the  same  class  not  having  a  right  of  occu- 
pancy for  land  of  a  similar  description  and  with  similar  advan- 
tages. I  consider  that  when  examined  on  the  third  ground  under 
Section  11,  the  rents  paid  by  the  defendants  and  by  the  other 
aj^pellants  cultivating  in  Tut  were  certainly  far  below  the  rate  of 
rent  which  would  be  fixed  by  the  law  of  demand  and  supply,  and 
that  therefore  the  opinion  expressed  by  the  Assistant  Commissioner 
in  the  last  para,  but  one  of  his  judgment  of  17th  January  1870, 
is  not  borne  out  by  the  facts  as  discovered  and  set  forth  by  Ghulam 
Nabi  Khan  in  his  subsequent  enquiry.  I  therefore  reject  the  ap- 
plication in  this  case,  and  this  order  will  settle  appeals  in  the  other 
twenty-three  cases,  with  each  of  which  a  reference  tothis  case 
must  be  filed. 


Ifo.  3. 

HAKIM,— ^Defendant),— APPELLANT, 

Versus 

NAD  ALI  SHAH  &  ANOTHER,— (Plffs.),— RESPONDENTS. 

(  Before  R.  E.  Egerton,  Esq.,  Financial  Commissioner.  ) 

Sight  of  occupancy.— Section  6,  Tenancy  Act.—  Voluntary  admimion  he* 
fore  a  Settlement  Svpe/riutendent. — An  examination  of  tlie  statement  made 
by  the  tenants  shewed  that  the  admission  was  made  under  an  erroneous 
impression. 

Held  that  their  occupaney  rights  were  not  affected  by  such  an  attesta- 
tion before  a  Settlement  official. 

Ajypeal  from    Commi&donevy  Amritsar. 

Suit  for  presumptive  right  of  occupancy  under  Section  VI  of 
the  Panjab  Tenancy  Act,  XXV  III  of  1868. 

The  facts  will  be  found  in  the  following  judgment  of  the 
Commissioner  : — 
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"  The  plaintiffs  were  recorded  at  the  first  Settlement  as  tenants 
"  with  right  of  occupancy.  The  presumption  under  Section  VI  of 
"  Act  XXVIII  of  1868,  therefore,  is,  that  they  have  a  right  of  occu- 
"  pancy  in  the  land  so  occupied  unless  the  landlord  shall  in  a  regu- 
"  lar  suit  prove  either  of  the  two  points  noted  under  that  Section  of 
"  the  Act  in  a  regular  suit.  The  entries  regarding  tenants  made 
"  at  present  Settlement  were  all  revised,  and  on  this  revision  plain- 
"  tiffs  were  recorded  under  Section  VI  as  having  a  presumptive  right 
**  of  occupancy.  This  suit  should  therefore  have  been  filed  by  the 
"  landlord  and  he  should  have  proved  that  plaintiffs  had  no  such 
"  right  before  proceeding  to  their  ejectment  as  tenants  at  will. 

"  The  point  to  be  determined  in  this  suit  was  *  whether  the 
"  tenants  had  volvntarily  adniitted  before  the  Settlement  Officer  that 
**  they  were  not  tenants  with  rights  of  occupancy,  and  that  such 
"  admission  was  duly  recorded  at  the  time.* 

*'  It  is  incredible  under  the  circumstances  of  the  case,  that  they 
"  should  have  made  such  admission  as  was  put  on  the  record,  volun-  j 
*'  tarily,  i.  e.,  entirely  of  their  own  free  will   without  some   latent  ^ 
^'  pressure. 

<*  From  the  further  enquiry  made  in  this  case  it  appears,  that 
"  the  plaintiffs  made  the  admission  on  the  terms  they  did,  under 
"  an  erroneous  impression,  which  appears  to  have  been  very  preva- 
*'  lent  at  the  time,  that  hereditary  tenants  were  to  be  entirely  abo- 
*'  lished.  That  the  admission  was  obtained  by  these  means  is  quite 
*'  clear  and  cannot  therefore  be  considered  a  'voluntary'  one  as  con- 
"  templated  by  the  Act. 

"  The  landlord  (defendant)  has  failed  to  prove  that  the  admis- 
"  sion  made  was  voluntarily  made. 

''  The  appeal  is  therefore  affirmed  and  the  order  of  the  Lower 
"  Court  reversed. 

"  Decree  for  plaintiffs  to  right  of  occupancy  of  land  occupied 
*'  by  them,  18  ghomaos,  7  kanals,  11  marlas." 

This  order  of  the  Commissioner  was  upheld  by  the  Financial 
Commissioner  in  appeal. 

Judgment  of  Financial  Commissioner. — After  hearing  the  par-  ^^^j^  June  1872, 
ties  and  considering  the  records,  I  consider  there  is  no  sufficient 
proof  that  the  respondents  admitted  voluntarily  that  they  had 
no  right  of  occupancy.  They  agreed  with  the  appellant  that  they 
should  hold  the  land  free  of  any  demand  for  proprietors'  dues,  a 
concession  utterly  valueless  if  they  were  tenants  at  will.  Although 
therefore  the  words  of  the  attestation  statement,  recorded  in  the 
presence  of  the  Superintendent,  seem  to  support  the  view  that 
respondents  admitted  themselves  to  be  tenants  at  will  voluntarily, 
yet  I  think  the  whole  statement  contradicts  this  view.  I  there- 
fore uphold  the  order  of  the  Commissioner  and  dismiss  the  appeal. 
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No.   4.    • 

HAKIM  SINGH,— (Defendant),— APPELLANT, 

Versus 
KARIM   BUKSH,— (Plaintiff),— RESPONDENT. 

(  Before  R.  E.    Egerton,  Esq.,  Financial  Commissioner.  ) 

Occupancy  Kigld. — Continuous  possession  is  essential  to  constitut* 
Buch  right. 

Appeal  from  Commissioner,  Lahore. 

Suit  for  right  of  occupancy  in  13  ghomaos,  6  kanals,  19 
marlas  of  land. 

At  the  former  Settlements,  respondent  was  recorded  as  a 
tenant  with  right  of  occupancy  (hereditary)  and  had  been  in  pos- 
session up  to  the  commencement  of  the  new  (revised)    Settlement. 

Having  been  recorded  as  "  tenant  at  will  "  at  the  new  Set- 
tlement he  was  ousted  by  the  proprietors.  At  the  revision  of 
tenant-entries  respondent  was  again  recorded  as  having  right  of 
occupancy  presumptively,  and  obtained  a  decree  to  that  effect 
from  the  Tahsildar's  Court,  which  was  maintained,  because  the 
Deputy  Commissioner  would  not  hear  an  appeal,  as  being  out  of 
time. 

The  Financial  Commissioner  on  appeal  found  that  the  respon- 
dent was  out  of  possession  from  Kharif  Sambut  1925  to  Rabi 
1928,  not  by  process  of  a  Court  but  by  some  private  an*angenient, 
the  parties  being  both  proprietors  in  the  village,  and  considered 
the  respondent's  right  of  occupancy  extinguished. 

f^2nd  Febv.  1872.  Order  of  Financial  Commissioner. — The  parties  are  both  pro- 

prietors in  the  village.  It  is  quite  clear  that  respondent  has  been 
out  of  possession  for  3  years,  and  however  that  dispossession  was 
effected  it  was  not  effected  by  process  of  a  Court,  but  was  arrang- 
ed between  the  parties,  and  was  therefore  voluntary.  I  consider 
therefore  that  the  occupancy  right  of  the  respondent  was  destroyed 
by  dispossession  and  that  the  order  of  the  Lower  Court  restoring 
the  right  of  occupancy  was  wrong,  as  it  is  essential  to  constitute 
a  right  of  occupancy  that  it  should  be  continuous. 

I  therefore  accept  the  appeal  of  Hakim  Singh.  I  reverse  the 
order  of  the  Deputy  Commissioner  upholding  the  order  of  the 
Tahsildar,  and  I  dismiss  the  claim  of  plaintiff  with  costs. 


No.  5. 

SAID  MUHAMMAD,— (Plaintiff),— APPELLANT, 

Versus 

SAHIBZADA,— (Defendant),— RESPONDENT. 

(Before  R.  E.  Egerton,  Esq.,  Financial  Commissioner.) 

Rujht  of  occupancy. — Revival  of. — The  right  of  occupancy  cannot  he 
revived  after  being  given  up  for  a  certain  consideration  in  a  case  before  a 
Civil  Court. 
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Ajypeal  from  Deputy  Commissioner,  Giijranioala. 

The  Talisildar  of  Wazirabad  dismissed  the  appellant's  claim 
Trithout  taking  into  consideration  the  fact  of  respondent  having 
formerly  admitted  his  subordinate  position  in  a  case  judicially 
decided  by  the  Settlement  Court,  and  the  Deputy  Commissioner 
supported  the  Tahsildar's  decision  without  any  regard  to  the  ad- 
mission by  respondent,  defining  his  own  right,  separate  and  distinct 
from  the  order  granting  two  years  protectioiL 

Judgment  of  Deputy  Commissioner. — Plaintiff  sues  to 
oust  defendant,  his  hereditary  tenatit,  in  accordance  with 
a  judicial  order,  dated  20th  May  1867  of  the  Settlement  Court, 
decreeing  the  ouS:ter  of  defendant  after  two  years  on  defen- 
dent's  agreement  to  accept  a  lease  for  that  term.  The  Lower  Court 
dismissed  the  plaintiff's  claim  as  defendant  was  a  hereditary  tenant 
uf  former  Settlement  and  agreed  to  give  up  cultivation  only  in 
consequence  of  the  principles  of  the  new  Settlement.  The  judi- 
cial order  was  held  in  abeyance  by  order  of  the  Settlement  Courts. 
Plaintiff  appeals.  Defendant  is  a  hereditary  tenant  of  former 
Settlement  and  holds  cultivation  up  to  date.  PlaintifiP's  only 
ground  therefore  for  ouster  of  defendant  is  the  judicial  order  of 
present  Settlement  Courts  ;  this  order  however  can  be  reversed  on 
review  by  recent  order  of  Financial  Commissioner,  and  I  think 
it  should  be  thus  reviewed,  for  it  was  decreed  on  the  agreement  of 
defendant,  which  agreement  was  presumably  in  consequence  of  the 
recent  Settlement  orders  denying  hereditary  right  of  cultivation  to 
•the  old  hereditary  tenants  :  these  orders  having  been  found 
opposed  to  the  new  Tenancy  Act,  defendant  should  be  entitled  to 
the  favor  of  exemption  from  liability  under  his  agreement,  and  the 
order  based  on  that  agreement  should  be  set  aside. 

Upon  appeal,  the  Financial  Commissioner  reversed  this  judg- 
ment. 

Order  of  Financial  Com^missio'iier. — It  is  quite  clear  that  in  iSthJany.1872, 
1867,  on  the  20th  May,  the  Respondent  in  this  case  and  Murid 
gave  in  a  joint  confession  of  judgment  in  a  case  where  the 
appellant  sued  to  dispossess  them,  agreeing  to  pay  five  annas  per 
rupee  as  Malikana  to  appellant  for  two  years  and  then  to  become 
tenants  at  will. 

This  is  a  definite  agreement  made  by  the  parties,  and-admit- 
ted  before  a  Civil  Court  by  respondent  in  a  perfectly  formal 
manner.  The  Tahsildar  has  in  his  judgment  entirely  misunder- 
stood the  scope  of  the  orders  of  this  office  regarding  leases  for 
terms.  That  order  referred  only  to  leases  granted  by  order  of  Court 
without  regard  to  the  wishes  of  the  parties,  and  not  to  -cases  in 
which  the  parties  agreed. 

The  decisions  of  the  Tahsildar  and  of  the  Deputy  Commis- 
sioner are  both  wrong.  The  appellant  (plaintiff)  is  entitled  to  a 
decree  for  the  ejectment  of  the  respondent  according  to  the  order 
of  the  Superintendent  of  Settlement,  dated  20th  May  1867.  The 
appeal  is  affirmed.  The  orders  of  the  Lower  Court  are  reversed 
and  the  claim  of  plaintiff  is  decreed  with  costs.  Execution  will 
be  granted  under  the  provisions  of  the  Panjab  Tenancy  Act. 
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Uo.  6. 

GOVARDHAN,— (Defendant),— APPELLANT, 

Versus 

PIARA,— (Plaintiff),— RESPONDENT. 

(  Before  R.  E.  Egerton,  Esq.,  Financial  Commissioner.  ) 

Tnh£rii(tnc€.  — Change  of  Religion.— TMniiff  was  nephew  of  Thakurdas, 
deceased,  and  defendant  was  first  cousin  once'removed.  Defendant  resisted 
plaintiffs  claim  to  succeed  to  Thakurdas'  estate  on  the  ground  that  plain- 
tiffs  father  had  abandoned  Hinduism  for  the  Muhammadan  religion.  Held 
that  the  change  of  religion  on  the  part  of  plaintiflTs  father  did  not  deprive 
plaintiff  of  his  right  to  inherit. 

Appeal  from  Commissioner,  Derajat 

Order  of  Financial  Commissioner. — The  point  raised  in  this  ^«<  April  1872, 
appeal  is,  that  the  respondent's  father  having  become  a  Muhamma- 
dan has  changed  the  order  of  succession  to  the  share  of  Thakurdas, 
who  has  died  without  direct  male  heirs.  The  plaintiff  was 
nephew  to  Thakurdas,  while  the  defendant  was  first  cousin,  once 
removed  to  Thakurdas.  There  is  therefore  no  question  that  the 
plaintiff  is  the  nearest  heir  to  Thakurdas.  The  fact  of  the  father 
of  the  plaintiff  having  changed  his  religion  does  not  make  any 
difference  in  the  question  of  inheritance.  If  the  near  relations 
of  Thakurdas  hold  the  Muhammadan  religion  and  this  is  held  to 
be  a  disability,  it  will  be  a  disability  arising  from  change  of  religion 
which  is  expressly  declared  not  to  be  valid. 

I  therefore  dismiss  the  appeal  with  costs. 


Uo.  7. 

SOHNE  KHAN,— (Defendant),— APPELLANT, 

Vtrsus 

MUSSUMMAT  BEGO,— (Plaintiff),— RESPONDENT. 

(Before  R.  E.  Egerton,  Esq.,  Financial  Commissioner.) 

Appointment  of  manager  by  a  widow. —  Wajib-ul-urz, — The  widow  of 
a  deceased  share-holder  in  an  undivided  estate,  cannot  appoint  a  separate 
manager  for  herself ;  at  all  events,  she  cannot  do  so  where  there  is  a  pro- 
vision in  the  Wajib-ul-urz  disallowing  such  an  appointment. 

Appeal  from  Commissioner,  Jalatidhar. 

Leighton,  for  Appellant. 

Order  of  Commissioner, — In  this  case  plaintiff  is  the  son  of 
one  of  three  brothers.  The  son  of  the  second  brother  is  ill.  The 
third  brother  died  childless,  leaving  a  widow,  plaintiff  petitions  that 
he  has  hitherto  managed  all  the  land,  and  paid  all  the  debts  of 
the  deceased  and  given  her  share  of  the  produce  free   of  costs, 
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but  that  now  she  has  taken  her  land  and  made  her  own  brother 
from  another  village  the  nianager  and  he  is  ruining  the  land  and 
selling  the  fruit  trees  for  their  wood. 

He  pleads  that  it  is  opposed  to  tl?e  custom  of  the  country 
to  allow  a  widow  to  turn  her  husband's  heirs  out  of  an  undivided 
estiite  and  take  the  land  which  was  her  husband's  share  and 
give  it  to  her  own  brother,  a  stranger,  to  manage. 

As  far  as  I  know  the  old  customs,  undoubtedly  petitioner  is 
a  good  deal  in  the  right,  but  this  custom  has  now  died  out  and 
the  widows  have  been  generally  held  to  be  entitled  to  separate 
management  of  their  own  share  as  they  choose  and  the  result  of 
restx)ring  petitioner  now  would  be  a  quan-el  each  harvest  with 
petitioner  and  a  suit  for  produce  withheld,  and  this  cannot  be 
fairly  forced  on  the  widow  if  she  is  entitled  to  separate  manage- 
ment and  amount  of  her  share. 

I  therefore  reject  the  appeal  ;  but  if  the  widow  or  her  agent 
does  anything  to  injure  the  trees  or  the  property,  petitioner  as 
the  next  heir  can  sue  to  restrain  her  and  get  damages  from  her 
or  her  agent. 

The  Financial  Commissioner  reversed  the  above  order,  in  the 
following — 

^6th  July  1872.  Judgment. — I  consider   the  order  in  this   case  permitting  the 

widow  of  a  deceased  shareholder  in  an  undivided  estate  to  appoint 
a  separate  manager  for  herself,  should  be  set  aside.  It  is  dis- 
tinctly contrary  to  the  7th  Section  of  the  wajib-ul-urz,  and  I  am 
not  aware  upon  what  grounds  the  Commissioner  pronounced  that 
the  foi-mer  custom  had  been  altered,  and  that  "  widows  have  been 
"  generally  held  to  be  entitled  to  separate  management  of  their 
*'  own  share  as  they  choose."  I  am  not  aware  that  there  have  been 
any  orders  in  point  upon  the  subject,  and  so  long  as  the  condition 
of  the  wajib-ul-urz  remains  as  it  is,  I  see  no  reason  to  depart  from 
the  practice  it  prescribes.  I  accept  the  appeal  and  request  the 
Commissioner  to  appoint  a  proper  manager  from  the  shareholders. 
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Ho.  8. 

NAWAB  JALAL-UD-DIN   KHAN —(Plaintift)— APPELLANT, 

Versiis 

MUKANDA  AND  o2  OTHKll  SHOPKEEPERS 
OF  MAMDOT,— (iJofciulaiits),— KESPONDENNTS. 

(Before  R.  E.  Egkrton,  Esq.,  Financial  Commissioner.) 

"  Dharat.'" — Ruled  that  tlie  ridit  to  collect  dharat  is  one  which  is  not 
cognizable  ])y  the  Civil  Coui-ts,  and  that  the  cess  heing  of  the  natiire  of  a 
Tax,  the  orders  of  the  Executive  Government  are  required  to  impose  it. 

Special  Aj^peal  from  order  of  Offiriatlng  Settleintut 
Coninussionery  Panjab^ 

Suit  to  be  allo\ve  1  to  collect  dharat  in  Mamdot  Khas. 

The  settlement  officer  dismissed  the  claim  in  the  following 

Judgment, — This  is  a  suit  brought  by  the  Nawab  of  Mamdot 
against  Mukanda  Mai  and  others,  Shopkeepers  of  Mamdot,  to 
establish  his  right  to  collect  dharat  in  Mauzah  Mamdot. 

The  plaint  sets  forth  that  Mauzah  Mamdot  belongs  to  plahi- 
tiff  alone.  From  of  old  he  has  taken  dharat  @  Ra  2-1-4  per  cent 
from  defendants  on  articles  brought  into  and  exported  from 
Mamdot  according  to  the  common  custom  of  Panjal)  vilhiges.  At 
the  summary  settlement  such  matters  were  but  little  encpiired 
into  ;  and  in  Mamdot  even  the  Ihavat  was  not  completed,  and 
so  plaintiff's  right  was  not  recorded.  At  the  present  settlement 
when  the  Pedigree  Table  was  being  attested,  defendants  refused 
to  pay  dharat  and  plaintiff  was  referred  to  a  regular  suit  to 
establish  his  claim.  Plaintiff  now  claims  the  right  to  collect 
dharat.  He  files  4  Sannads  written  by  defendants.  Plaintiffs 
agent  also  stated  that  in  1924  the  plaintiff  collected  dharat 
once  for  2  months  and  about  a  year  ago  for  one  month  ;  defendants 
reply  that  they  never  paid  dharat  and  do  not  agree  to  do  so 
in  future,  dharat  is  collected  in  villages  and  not  in  towns, 
and  Mamdot  is  a  town. 

As  regards  the  agreements  filed  by  plaintiff,  he  had  Mukanda 
Mai  arrested  on  a  false  charge  and  so  got  him  to  register  the 
agreement,  and  he  threatened  others  of  the  defendants  and  so 
made  them  register  it.  He  then  collected  dharat  forcibly 
for  24  days  ;  but  on  the  Deputy  Commissioner  of  Firozpur  being 
petitioned  he  abolished  the  right  to  collect  dharat,  cancelled 
the  agreement  and  ordered  refund  of  the  money  collected. 

Plaintiff's  agent  rejoined  that  a  case  of  theft  was  brought 
against  Mukanda  Mai.  He  does  not  know  who  decided  it.  On  7th 
September  1871,  Mukanda  Mai  of  his  own  accord  registered  the 
agreement,  and  on  18th  September  1871,  the  others  did.  No 
case  was  pending  then.  The  Deputy  Commissioner  ordered  defen- 
dants if  they  had  any  claim  to  sue  in  a  regular  suit,  and  cancelled 
the  registered  agreement  of  18th  September.  No  petition  was 
given  about,  nor  was  any  order  passed  about,  the  agi-comeiit  of 
7th  September. 
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These  issues  were  iVametl  of  tart. 

(1.)     Did  the  owners  of  Mamdot  over  levy  dharat  'I 

{2.)     ]f  so,  how  long  is  it  since  they  ceased  to  do  so  ( 

(,'i.)     (Of  Law.)       In    either   case,   are  they  entitled  on    the 
ground  of  being  owners  to  levy  it  now  ; 

(4.)     (Of  fact.)     Did  defendants  agree  to  pay  Jharat. 

(5.)     Do.  If  so,  are  they  bound  by  such  agreement. 

(6.)     (Of   Law.)     is    such    agreement  enough    to    authorize 
plaintift^'s  levying  dharat  1 

Plaintiff  produces  four  witnesses.  Their  evidence  is  to  this 
effect.  When  Nawab  Jamnl-ud-din  Khan  ruled  in  Mamdot  he 
used  to  collect  dharat  from  Mauzah  Mamdot  as  well  as  from 
tlie  other  villages  of  the  Ilaqua.  When  he  went  to  I^ahore  his 
servants  continued  to  collect  it  for  8  or  9  months.  Again  two 
years  after  the  Nawab's  retuni  he  collected  dharat  for  4  or  5 
months ;  again  for  2  months  and  lastly  last  year.  Two  wit- 
nesses also  state  that,  when  the  Nawab  did  not  collect  tlie 
dharat,  defendants  did  ;  and  that  besides  the  dharat  the  weighman 
takes  a  double  handful  of  grain,  about  4  chittacks  or  6  chittacks, 
as  wazakashi. 

Defendants  also  produce  four  witnesses.  Their  evidence 
would  show  that  the  plaintiff  did  not  collect  dharat  nor  did 
defendants  over  do  so.  Undoubtedly  they  took  arth  or  com- 
misaion  on  brokerage  sales  ;  but  arth  and  dharat  are  dittereiit 
things,  Mukanda  Mai  defendant  stated  that  besides  aj^th  de- 
fendants collected  dharat.  He  did  not  execute  the  agreement, 
to  pay  dharat  on  account  of  the  criminal  case.  It  was  the 
Jamadar  of  the  chowkie  who  trumped  up  the  case  against  him 
because  he  would  not  lend  him  as  much  money  as  the  Jamadar 
wanted.  However  the  case  was  decided  September  9t.h  and  the 
document  registered  September  7th  which  is  certainly  suspicious, 
I  think  it  is  necessary  to  decide  only  the  3rd,  5th  and  6th  issues. 

It  is  evident  from  the  statements  of  plaintiff's  witnesses  that 
the  Nawab  collected  dharat  from  all  the  villages  of  the  ilaqua, 
that  he  did  so  as  ruler  and  not  as  owner,  for  he  was  not  the  owner 
of  all  the  villages  ;  and  thio  certainly  agrees  with  the  cuKto/c  m 
the  neighbouring  district  of  Montgomery.  The  right  to  collect 
dharat  did  not  belong  to  the  land  owner  but  to  the  ruler.  Smce 
the  British  rule  was  introduced  this  has  been  exercised  by  the 
land  owner,  but  under  Section  28  Act  XXXIII  of  1671,  the 
Governmont  appears  to  intend  to  resume  this  right ;  and  in  a 
case  like  the  present  where  the  owner  of  the  village  has  not  ex- 
ei'oised  the  right,  e^jccpt  now  and  again,  it  cannot  be  held,  es- 
pecially as  long  as  the  above  mentioned  section  is  law,  that  he 
has  any  right  to  collect  dharat  simply  because  he  is  the  owner  of 
the  village.  The  people  wlio  pay  dharat  are  i^ot  the  shopkeepers 
of  the  village,  but  people  froju  the  out  side  who  buy  and  sell  into 
the  village.  The  agreement  of  the  shopkeepers  of  the  village  to 
pay  dharat  which  cannot  confer  any  right  on  plaintiff  except  as 
regards  those  making  the  agreement,  is  quite  useless  in  support  of 
a  general  claim  to  collect  this  cess. 

Now  as  regards  the  defendants  themselves,  even  if  they  did 
agree  to  pay  dharat  I  do  not  see  how  plaintiff  can  get  a  deorco 
ogaiiitst  them.     They  have  no  right  whatsoever    to   collect  dharat. 


August  lSl2.  ]  REVENUE  JUDGMENTS.  15 


T;  is  altogether  illngal  for  them  to  do  so.  Under  Section  39  Ile- 
^iilatioii  IX  of  1810  they  could  be  fined  and  imprisoned  for  doing 
?o.  The  Section  of  Act  XXXIII  of  1871  above  quoted  seems  to 
declare  d/^arat,  if  it  is  to  be  regarded  as  an  accessory  right  arising 
out  of  land,  to  belong  to  Government.  In  that  case,  indeed  in 
auv  ease,  defendants,  if  they  collect  dharat  are  simply  misappro- 
priating what  is  not  theirs  ;  and  it  is  quite  impossible  for  the 
court  to  give  a  decree  which  would  sanction  their  doing  so. 

Income  of  the  nature  of  dharat  is  being  approjiriatcd  more 
iiud  more  for  purposes  of  public  improvement.  it  seems  to  me 
\}ont.rary  to  public  policy  to  authorize  any  private  person  to  ap- 
propriate this  income  to  his  own  uses.  If  he  has  been  allowed  to 
do  so  for  a  long  period,  it  may  be  a  question  of  expediency  whether 
he  should  be  prevented  in  future  or  not,  but  a  claim  to  be  allowed 
to  do  so,  should,  in  my  opinion  be  dismissed  under  Section  3, 
Chapter  I,  Part  I  of  the  Panjab  Civil  Code. 

On  the  3rd,  5th  and  6th  issues  then,  T  find  that  plaintiff  is 
not  entitled  to  collect  dharat  simply  because  he  is  the  owner  of 
Mamdot,  that  the  agreement  of  defendants  as  alleged  by  plaintiff 
is  not  sutlicient  to  authorize  his  levying  dharat  from  defendants 
or  from  any  one  else. 

On  the  other  issues  it  does  not  seem  advisable  to  express  any 
strong  opinion,  as  the  evidence  is  very  meagre.  But  trom  the 
records  examined  and  what  other  evidence  there  is,  I  think  plain- 
tift''s  story  probably  correct  on  the  whole.  If  at  any  time  the 
English  Government  should  see  fit  to  restore  the  rulership  of  the 
Ilaqua  to  plaintiff,  the  case  will  be  different,  but  at  present  he  is 
only  a  subject,  p-nd  as  such  I  do  not  consider  his  claim  good. 
He  is  not  the  only  owner  of  the  Mauzah,  but  it  did  not  appear 
necessary  to  have  the  plaint  amended. 

The  case  is  dismissed  with  costs. 

The  Settlement  Commissioner  affirmed  this  judgment  ;  and 
iL.v  plaintiff  appealed  to  the  Financial  Commissioner, 

OrdiT  ^f  Financial  Co'/)Witssioner.— The  right  to  collect  c/A.-jy-^^;:  2nd  Aitgu.d  1S7\2. 
13  one  which  is  not  cognizable  in  the  Civil  Courts.  Dharat  is  of 
the  nature  of  a,  tax  and  to  impose  it,  the  orders  of  the  Executive 
Onvornment  are  necessary.  When  it  has  been  imposed  under 
due  authority,  the  person  so  authorized  may  sue  to  realize  sums 
flue.  The  present  claim  is  to  impose  dharat  and  not  to  realize 
any  specific  sum  said  to  be  due.  If  it  had  been  a  suit  to  collect 
a  specific  sum  the  case  would  not  have  been  cognizable  by  the 
S«}ttlemcnt  Courts  under  the  powers  conferred  on  them  under 
Section  21  Panjab  Court's  Act  of  1865. 

The  settlement  officer  and  the  Settlement  Commissioner  con- 
sider that  the  Appellant  is  not  entitled  to  be  authorized  to  collect 
dharat  on  the  gi'ounds  he  alleges,  and  I  concur  with  them.  The 
Appellant  and  his  predecessor  liave  not  collected  the  cef-;s  contin- 
uously and  Appellant  is  not  therefore  entitled  to  an  order  to 
continue  collecting  it.  Nor  are  there  grouiids  for  recommending 
to  Government  that  the  Appellant  be  permitted  to  levy  the  cess. 
1  therefore  reject  the  appeal. 
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lO.    9. 

ZULFI,— (Plaintiff),— APPELLANT, 

Versiis 

MILKI  AND  ANOTHER,— (Defendants),— RESPONDENTS. 

(Before  R.  E,  Egerton,  Esq.,  Financial  Commissioner.) 


Absence  of  hereditary  tenant  for  one  year — N'o  bar  to  his  suit  against 
co-tenant.  — One  year's  absence  does  not  bar  the  claim  of  a  hereditary  culti- 
vator to  a  share  in  the  holding,  which  does  not  intermediately  lapse  to 
the  proprietor.  The  one  year  rule  refers  only  to  the  relation  between 
jjroprietor  and  tenant,  and  not  to  the  case  of  a  tenant  suing  his  co-tenant 
for  the  share  of  the  former.  In  such  case,  dispossession  or  absence  for 
12  years  is  required  to  bar  the  tenant's  claim. 


Appeal  from  Commissioner,  Jalandhar. 

Plaintiff  sued  for  half  of  a  mourusi  holding,  on  the  ground 
that  it  was  acquired  by  the  common  ancestor  of  himself  and 
defendants.  The  issue  was  whether  plaintiff's  absence  or  dis- 
possession for  a  time  barred  his  claim. 

Judgment  of  Financial  Commissioner. — The  suit  is  for  a  share  4^^  Octr.  1872, 
in  the  right  of  occupancy  as  cultivator  in  5  ghomaos  of  land.  The 
Commissioner  has  reversed  the  order  of  the  Settlement  Officer, 
and  has  supported  the  order  of  the  Superintendent,  who  dismissed 
the  claim  of  the  plaintiff  because  it  was  brought  beyond  the 
period  of  1 2  years,  and  because  the  name  of  the  plaintiff  was  not 
entered  in  the  record  of  the  Regular  Settlement.  The  Settle- 
ment Officer  considered  it  proved  that  the  plaintiff'  had  held 
possession  within  1 2  years,  and  that  the  absence  of  his  name 
from  the  Settlement  Record  was  not  fatal  to  his  claim,  as  posses- 
sion within  12  years  was,  he  considered,  proved.  The  Commis- 
sioner in  reversing  this  order  does  not  say  whether  he  concurs  in 
thinking  dispossession  for  twelve  years  is  found  or  not ;  but  states 
that  he  does  not  concur  in  the  opinion  of  the  Settlement  Officer 
that  in  suits  between  cultivators  for  a  right  of  occupancy  as  culti- 
vator, twelve  years  is  the  period  within  which  a  claim  is  to  be 
brought ;  but  he  says  in  his  order  of  27th  April  that  it  has  been 
constantly  decided  that  "  a  hereditary  tenant  who  has  given  up 
his  land  of  his  own  free  will  or  has  been  absent  for  a  year,  cannot 
claim  re-entry,  and  has  lost  all  hold  and  claim  on  his  former 
land."  It  appears  that  the  Commissioner  reversed  the  decision 
of  the  Settlement  Officer,  because  he  considered  dispossession  of 
at  least  one  year's  duration  was  proved.  I  consider  that  dis- 
possession for  1 2  years,  as  found  by  the  Superintendent,  is  proved  ; 
^^^  and  I   therefore  support  the   Commissioner's   order  accepting  the 
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• 
I  consider,  however,  that  the  ruling  of  the  Commissioner  that 
one  year's  absence  vitiates  the  claim  of  a  hereditary  cultivator 
to  a  share  in  the  holding  which  does  not  intermediately  lapse  to 
the  proprietor,  is  wrong.  The  rule  quoted  by  the  Commissioner, 
and  which  is  entered  in  the  Administration  Paper  of  many  villages, 
refers  only  to  the  relation  between  proprietor  and  tenant ;  and  I 
have  never  seen  the  rule  enforced  against  a  tenant  by  a  co-tenant ; 
nor  do  I  think  a  rule  made  expressly  to  regulate  the  relations 
between  proprietor  and  tenant,  can  be  held  to  regulate  the  rela- 
tions of  the  tenant  with  others,  unless  it  is  expressly  stated  in 
the  Settlement  Record,  and  this  is  not  alleged  in  the  present 
case. 

Appeal  dismissed  with  costs. 
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BOOK  CIRCULAR  No.  <  ^of  1872. 

To 

All  Judges  op  Small  Cause  Courts  (  and  to  others 

whom  it  may  concern  ). 

Dated  9th  February  1872. 

1.  With  the  approval  of  Government,  the  Chief  Court's  Book 
Circular  XX,  of  20th  October  1868,  prescribing  rules  for  the  examination 
of  candidates  for  the  appointment  of  Clerk  of  Small  Cause  Court  is  can- 
celled, and  appointments  will  henceforward  be  made  in  the  following  manner. 

2.  No  examinations  will  be  held  for  the  present,  save  as  provided  in 
Rule  9. 

3.  A  list  of  accepted  candidates  will  be  kept  up  by  the  Chief  Court. 

4.  Names  will  be  entered  on  this  list  according  to  the  opinion  of  the 
Court,  founded  on  such  information  as  may  be  before  it,  or  may  be  obtained. 

5.  Applications  for  admission  to  the  list  may  be  made  to  the  Reg- 
istrar by  candidates  themselves,  or  by  the  Judge  or  other  Judicial  Officer 
who  recommends  the  candidate. 

6.  Admission  to  the  list  gives  no  claim  whatever,  but  is  merely 
pi;esumptive  evidence  of  eligibility. 

7.  Judges  of  Small  Cause  Courts  are  not  authorized  to  appoint 
Clerks,  either  permanently  or  temporarily,  without  the  previous  sanction 
of  the  Chief  Court. 

8.  New  appointments  must  in  all  cases  be  made  *'on  probation  "  till 
such  time  (  not  earlier  than  three  months  and  not  later  than  one  year 
after  appointment )  as  the  Judge  of  the  Small  Cause  Court  is  satisfied  of 
the  efficiency  of  the  candidate,  upon  which  an  application  for  confirmation 
will  be  made  to  the  Chief  Court,  for  sanction  of  Government,  as  required 
by  Section  44  of  Act  XI  of  1865. 

9.  Previous  to  applying  for  confirmation  the  Judge  will  (  with  the 
assistance  of  another  officer  if  possible  )  examine  the  Clerk,  orally  and  in 
writing,  in  all  branches  of  his  duty,  and  will  submit  the  written  answers, 
to  the  Chief  Court  with  a  report. 

10.  Every  Clerk,  whether  appointed  on  probation  or  permanently 
must,  on  or  before  taking  charge,  deposit  security  to  the  amount  of  Rs. 
1,000  in  cash.  Government  paper,  or  in  such  other  form  as  may  be 
approved  by  the  Chief  Court.  The  security  will  be  forwarded  to  the  Chief 
Court  to  be  deposited  in'the  Lahore  Treasury. 

11.  When  a  vacancy  occurs  or  is  likely  to  occur,  the  Judge  of  the 
Small  Cause  Court  will  apply  to  the  Chief  Court  for  a  copy  of  the  list 
of  accepted  candidates  in  order  to  make  a  selection  therefrom,  but  he 
shall  not  be  bound  to  recommend  one  of  the  accepted  candidates  if  he  can 
show  good  grounds  for  the  appointment  of  a  candidate  not  on  the  list,  and 
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in  such  cases  the  sanction  of  the  Chief  Court  to  the  appointment,   tempo- 
rary or  permanent,  under  Rules  7  and  8,  is  sufficient. 
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BOOK    CIRCULAR    No.-? 5- op  1872. 

To 

All  Judicial  Officers  in  the  Punjab. 

Dated  2Srd  February  1872. 

The  annexed  rules  for  the  purchase  of  judicial  books,  havingf  beeii 
sanctioned  by  the  Hon'ble  the  Lieutenant-Governor,  are  published  for  the 
information  and  guidance  of  all  Judicial  Officers. 

JRules  far  tJie  purchase  of  Judicial  Boohs. 

The  rules  for  the  purchase  of  "  European  or  American  stores,  including  books  and 
maps,"  are  contaiued  m  Goremment  of  India  resohition  No.  402,  of  23rd  May  1871, 
(  Financial  Department, )  on  which,  the  following  subsidiary  rules  for  the  purchase  of 
judicial  books   are  based : — 

I. — No  judicial  book  can  be  purchased,  and  no  judicial  periodical  or  serial  can  be 
subscribed  for,  by  any  Court  except  with  the  sanction  of  the  Chief  Court.  This  rule 
refers  to  Indian  as  well  as  English  publications. 

II. — On  special  occasions  copies  of  particular  works  published  in  India  are  suppHed 
to  all  Courts  by  Grovemment,  or  by  the  Chief  Court. 

III. — No  books  may  be  ordered  from  any  firm  out  of  India,  by  any  officer  direct ; 
all  accounts  with  such  firms  must  be  closed. 

IV. — Books  published  in  India  may  be  obtained  from  Indian  firms,  but  book» 
pubhshed  out  of  India  may  not  be  purchased  in  India,  except  on  the  very  rare  occasions 
provided  for  in  Eule  IX. 

V. — Books  procurable  in  the  Government  Book  Depot  at  Lahore  may  be  purchased, 
subject  to  existing  rules  as  to  budget  provision,  and  sanction  of  Chief  Court  as  to  judicial 
works.     No  formal  indent  is  required  for  such  applications. 

VI. — Judicial  books  come  under  the  head  of  "Imperial"  Services  {i,  e.,  not 
Provincial.  ) 

VII. — Books  published  out  of  India,  required  for  distribution  to  all  Courts,  will  be 
indented  for  by  the  Chief  Court,  through  tlie  Local  Government,  under  para.  6  of  the 
above  resolution.  Local  officers  are  at  liberty  to  suggest  the  names  of  books  to  be 
80  obtained. 

VIII.— Regular  supplies  of  books  published  out  of  India  will  be  obtained,  for  the 
officers  requiring  them,  by  means  of  indents  in  the  annexed  form,  to  be  submitted  to 
Commissioners  of  Divisions,  No  fixed  interval  is  prescribed  for  the  submission  of  such 
indents  to  Commissioners,  but  Commissioners  will  collect  all  indents  received  and  forward 
a  consolidated  indent  on  the  last  day  of  each  half  year,  viz.,  on  30th  June  and  31st 
December,  through  the  Chief  Court,  for  sanction.  The  books  passed  by  the  Chief  Court 
will  be  supplied  through  Government  under  para.  6  of  the  resolution. 

IX. — Emergent  indents  in  the  same  form  may  be  submitted  at  any  time,  through 
Commissioners,  to  Chief  Court,  for  books,  coming  under  class  IV  of  para.  8  of  the 
resolution,  viz.,  "  books  of  reference  urgently  wanted  for  a  particular  occasion  of  adequate 
importance,  but  which  are  not  obtainable  for  that  occasion  from  any  other  Government 
Office." 

X. — The  responsibility  for  the  existence  of  budget  provision,  where  required,  rests 
with  the  indenting  officer.  Where  supplies  are  to  be  obtained  from  England,  the 
Government  will,  under  para.  9  of  the  resolution,  deal  with  the  indents  "  with  the  same 
attention  to  economy  and  jealousy  of  needless  requisitions  as  if  the  expenditur© 
coatinued  to  be  charged  in  Local  budgets/' 
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Orders  of  Government. 

• 

Order  of  Chief 
Court. 

Order  of 

Commr.,  passed 

or  disallowed. 

Eeasons  for  ap- 
plication. 

1 

Kame  of  book. 

District. 

For  what  Court 
or  Office  required. 

• 

o 


:s 


s 

6 


si 

6 
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CIRCULAR  MEMO.  No.  ^ Vof  1872. 

694 
To 

All  Commissioners  and  Deputy  Commissioners,  in  the  Punjab. 

Bated  11th  March  1872, 

In  continuation  of  Book  Circular  XX  of  8tli  November  1871,  revised  forms  for 
■warrants  are  herewith  circulated  in  which  some  slight  defects  in  the  original  forma 
are  rectifjed. 

2.  Form  XXXI  of  the  Series  prescribed  in  Book  Circular  II  of  1870,  is 
superceded  by  Form  LIX,  now  issued. 

3.  "Warrants  issued  by  European  Magistrates  should  as  a  rule,  and  certainly  in 
all  cases  where  more  than  6  months  imprisonment  is  awarded,  be  filled  up  in 
English,  but  cases  need  never  be  delayed  on  this  account,  as  the  printed  form  leaves 
very  little  to  be  filled  up  in  writing. 

4.  Warrants  issued  by  Native  Magistrates  must  necessarily  be  in  vernacular. 
The  object  is  that  the  Officer  who  signs  a  warrant  shall  be  responsible  for  its  contents, 
And  that  all  warrants  shall  be  uniform. 


(  First  page.  ) 

No.  LIX. 

ENGLISH  FORM  OF  WARRANT  FOR  SENTENCE  OF  IMPRISONMENT 
WITH  OR  WITHOUT  FINE. 

(Under  Sections  255,  272  or  880,  of  the  Code  of  Criminal  Procedure.) 

Case  iVo,  of  the  Court  of  the 

Versus  ( Here   give   names  of    all  th* 

accused  in  the  case, ) 
To 

The  op  the  Jail  at 

Whereas  at  a  held  before  me  on  the         day  of  187 

son  of  Caste  or  Tribe  resident  of  Pergunah 

Zillah  age         the  prisoner  No.  (1,  2  or  3,  &o., 

as  the  case  may  be)  in  the  above   case,  at  the  said  was   duly 

convicted   of  the  oifence  of  under  Section  of  the 

and  was  sentenced  to 

This  is  to  authorize  and  require  you,  the  said  to  receive  the  said 

into  your  custody  in  the  said  Jaii  together  with  this  Warrant,  and  there  carry  the 
aforesaid  sentence  into  execution  according  to  Law  ;  and  you  are  further  directed  to 
return  this  Warrant  when  fully  executed  with  an  endorsement  under  your  signature 
certifying  the  manner  in  which  the  sentence  has  been  executed,  as  required  by  bec- 
tion  '66b  of  the  Criminal  Procedure  Code. 

Given  under  my  hand  and  the  seal  of  this  Court,  this  day  of  187     , 


(Magistrate  or  Sessio7is  Judgi.) 
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(Second  page.  )  • 

VERNACULAR  FORM  OF  AVARRANT  FOR  SENTENCE  OF  IMrRISONMENT 

WITH  OR  WITHOUT  FINE. 

OS  jw 

(  Third  2)oge.  ) 
JAIL     REGISTER     OF     PRISONER. 

yl^^z^^  jxj  Register  Number 

Si  Kame 

'^^^  fip  Date  of  sentence 

4Nx5  ^Ua./*    Jl^Ail  \i,}'s  Pate  of  expiry  of  sentence 

^yi  ;sUx^  ^ju^*i'  Length  of  sentence 

<!.;Uja.  ii!cj.xj  Amount  of  fine  :  Es. 

ijLJUjCi.  j^j£  ^a5  Imprisonment  in  lion  of  fine 

■  j_5^^i?^"  ^V  ^'^'«*-'  Amount    of  solitary    confine- 


'  ment  ordered. 
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Pine  paid 
as 
xU     ^^^^^     jx-.j«jAr^         per  No.  dated 

^  c^Jla^x^         from  the  Deputy  Commissioner. 


iji^^'il^rf^Jf^o  Jjlla^  l^ib  Jj^j  ct  A      ^'y**^  on  the 


^^J  ^2j3 


iJ\s\L.2^    jf^t^i^'*    L^^l^   ksVAvii 


Officer  in  charge  of  Jail, 


u^:^ 


(^  Fourth  page.  ) 
JAIL     REGISTER     OF     PRISONER.. 
(^  Siqjplenient.  ) 

^j^li'  ^s::i.|         Prisoner  transferred  to  the  Jail 

<i;il:L  J-AS;:vj  ^S^)  at 

on  the  day  of  187 

in   accordance   with  sanction 

i^^'^j^  «>^-^5<5;i!^jj  b  e:^^!5         convcycd  in  No.  daied 

Uj  u^jls:^;/*  c  I  A     <!;;*«  from 


»^-           ^) 

^^'  lJ^=^^  C?^^'             ^ 

l^a  Ifl)^   ^^Jj^  ^vX^    £  1   A           ^i^.                    t 

^*\^^       b         ^J^i3^S,Kl^y^^J      ^ 

>:^l.o    l33a\A*)ci 

Jijlsvl^:^^ 

^  1 A        <Sjl*w              sU 

f!.p  ^<<-i 

^L«.^Sk^J 

j_y>.V  e-i,t, 

l,a   JUjI 

^♦X^/4     b     {jH^iSjS^yKMj  L-^2k,l.^      JcSXxAA,ki 

,mI»1^£^ 

Officer  in  charge  of  Jail, 


Prisoner  released  before  mS  on 
this,  the         day  of        187 

Officer  in  charge  of  Jail, 


Warrant  forwarded  to 

on  the 
day  of  187 

Officer  in  charge  of  Jail. 
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No.  LXL 

FORM  OF  DEATH  WARRANT. 

(Under  Section  383  of  tlie  Code  of  Cnminal  Procedure.) 

COURT  OF  SESSIONS. 

Trial  Xo. 

Session.  Zillah. 

[To  the  Officer  in  charge  of  the  Jail  of  District] 

Whereas  at  the  Sessions   of  this   Court   holden   at  on  the 

day  of  the  month  of  in  the  year  187     , 

son  of  caste  of  Village  ,   Per- 

gimnah  ,  in  the  District  of  ,   was   convicted   of 

and  sentenced  by  the  Court  of  Session  to  suffer  death  by  being  hanged  by  the  neck 
until  he  is  dead,  and  whereas  the  said  sentence  has  been  duly  confirmed  by  order 
of  the  Chief  Coui-t  dated 

It  is  hereby  ordered  that  execution  of  the  said  sentence  be  made  and  done  upon 
the  said  within  one   month   from   the   date   hereof 

(after  which  body,  unless  claimed  by  relatives    or   friends,    to   be- 

burnt  or  inteiTed),  and  that  you  do  retm-n  this  Wairant  when  fully  executed  with  an 
endorsement  under  your  signature  certifying  the  manner  in  which  the  sentence  has 
becm  executed,  as  commanded  by  Section  385  of  the  Code  of  Criminal  Procedure. 

Herein  fail  not. 

Givn    finder   my   hand   and   the   seal   of  this    Court   this  day   of 

in  the  year  187     . 


Sessions  Judge, 


No.  LXII. 
FORM  OF  WARRANT  FOR  SENTENCE  WHEN  MODIFIED  BY  CHIEF  COURT. 

(Under  Section  383  of  the  Code  of  Criininal  Procedure.) 
COURT  OF  SESSIONS. 
Trial  No. 


Session.  Division. 

To  the  Siqyerintendent  of  tlie  Jail  at 

W^HEREAS  at  a  Session  held  at  J>^  *^® 

day  of  the  month  of  i»  the  year  187     , 

^ongf  cast©  ofViUag« 
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Pergunnah  ,  in  the  District  of  ,    thd 

1st  (2tid,  3rd,  as  the  case  niay  he)  prisoner  in  Case  No.  of  the  Calendar  at,  the  said 
Sessions  was  convicted  of  the  offence  of 

punishable    under  Section  of  the   Indian   Penal   Code,    and   sentenced   to 

and  was   thereupon   committed   to   your 
custody  ;  and  whereas  by  order  of  the  Chief  Court  of  the  Punjab  dated 
the  punishment  adjudged  by  the  said  sentence  has  been  modified,    and   sentence   of 

passed. 

It  is  hereby  ordered  that  execution  of  the  said  modified  sentence  be  made  and 
done  upon  the  said  without  delay,  and  that  you   do  return 

this  Warrant  when  duly  executed  with  an  endorsement  under  your  signature, 
ceilifying  the  manner  in  which  the  sentence  has  been  executed,  as  commanded  by 
Section  i5<S5  of  the  Code  of  Criminal  Procedure. 

Herein  fail  not. 

Given  binder  my  hand  and  the  seal  of  this  Court  thi*  day  of 

in  the  year  187 


S*M$ion»  Judge. 


Kir  1872.  1 
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CIRCULAR  MEMO.  No. 


(    1245    j 


OF  1872. 


To 


All  Commissioners  and  Deputy  Commissioners,  in  the  Punjab. 


Dated,  the  3rd  May  1872. 

Ill  accordance  with  the  annexed  orders  of  the  Government  of  India,  the  Chief 
Court  directs  that  in  all  cases  in  which  a  prisoner  is  sentenced  to  transportation  for 
life,  a  statement  shall  be  prepared  by  the  Magistrate  of  the  District  in  which  the  pri- 
soner was  committed  to  the  Sessions,  giving  a  description  of  the  convict,  and  an  account 
of  his  antecedents,  and  of  the  offence  he  has  committed.  The  statement  should  be 
prepared  immediately  after  sentence  has  been  pronounced  by  the  Sessions  Judge, 
and  should  be  forwarded  to  the  Superintendent  of  the  jail  where  the  prisoner  is 
confined,  to  be  attached  to  his  warrant. 

2.  The  statement  should  be  in  the  annexed  form,  and  a  copy  of  it  should  be 
kept  in  the  Magistrate's  office. 


A'o.  729,  dated  the  10th  April  1S12,  from  Secretary  to  the  Government  of  India,  to  the  Secretary 

to  the  Government,  Panjdb. 

I  am  directed  to  request  that,  with  the  permission  of  His  Honor  the  Lieutenant-Governor, 
necessary  instructions  may  be  issued  for  the  transmission,  with  every  convict  transported  to 
Port  Blair,  of  a  description  of  the  convict,  stating  liis  antecedents  so  far  as  known,  and  giving 
the  particulars  of  the  offence  for  which  he  is  transported  in  order  that  the  officials  at  the  Anda- 
mans  may  have  some  clue  to  the  general  character  of  the  man,  and  some  more  detailed  indication 
of  his  crime  than  is  at  present  furnished  by  simply  quoting  in  the  warrant  the  section  of  the 
Penal  Code  under  which  the  conviction  has  taken  place.  It  is  probable  that  this  would  be  best 
furnished  by  the  Magistrate  and  Police  authorities  of  the  District  in  which  the  jjrisoner  is  con- 
victed, and  instructions  might  be  sent  to  them  to  prepare  such  a  document  and  to  sent  it  with 
every  prisoner  hereafter  sentenced  to  transportation  for  life,  together  with  his  warrant,  immedi- 
ately after  his  conviction  and  sentence. 

Particulars  regarding  a  convict  sentenced  to  transportation  for  life  hy  the  Sessions  Judge 
of  on 

(To  be  attached  to  warrant. ) 


Name. 

Son  of 

<5 

Caste  or 
tribe. 

Resident 
of 

Particulars  of 

offence  for  which 

sentenced. 

General 
Character 

Remarks  as  to 
previous  con- 
victions and 
antecedents 
generally. 
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(    1741    j 


To 


All  Commissioners  and  Deputy  Commissioners  in  the  Panjab. 

Dated  4th  July  187B. 
A  CASE  having  occurred  in  which  a  Civil  Surgeon  was  allowed  to  draw  a  fee  of 
Chikp  Court  of  the  Panjab.  ^^^   Rupees   a   day   for   giving  evidence    in 

Criminal  cases  in  the  local  Courts,   the  Chief 

Present :  Court,  with  the  approval  of  Government,  find 

C   Boulnois,  Esq.,         )  it  necessaiy  to  remind  all  Officers  presiding 

C.  R.  Lindsay,  Esq ,     [   Judges.  ^^^j.  Criminal  Courts  that  such  a  practice   is 

P,  S.  MelviU,  E«q.        )  unauthorized. 

2.  The  attendance  of  the  Civil  Surgeon  at  the  Criminal  Courts  of  the  Station, 
for  the  purpose  of  giving  evidence,  is  one  of  his  ordinary  official  duties,  and  he  is  not 
entitled  to  claim,  nor  are  the  Courts  authorized  to  grant,  a  fee  for  this  duty. 
When  a  Civil  Surgeon  is  required  to  proceed  more  than  five  miles  beyond  the  limits 
of  his  Station,  he  is  entitled  to  travelling  allowance,  under  Resolution  of  Government 
of  India  dated  26th  April  1872,  published  in  the  Fanjah  Government  Gazette  of  the 
27th  June  1872,  at  page  1388. 
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I— I 

(    1753    j 


To 


All  Commissioners  k  Judges  of  Small  Causes  in   the  Panjab. 

Dated  5th  July  187^. 

The  following  Rules  for  the   better   administration  of  insolvent  estates  in  tho 

n         n  „  ™,^«  T>..^r.»  Panjab.  framed  by  the  Chief  Court  under  the 

Ohikf  Court  of  the  Panjab.  J.  .-  f.  ^     „   ,  -it 

provisions  of  bection  ol  ot  the   ranjab  Laws 

Present:  Act,  1872,  and  sanctioned  by  His   Honor  the 

C.  Boulnois,  Esq.,  ^  Lieutenant-Governor,  are  published  for  general 

C.  R.  Lindsay  Esq.,  J  Judges,  information. 

P.  8.  Melvill,  Esq.  ) 

RULES. 

1.  Every  Court  exercising  jurisdiction  under  Section  22  of  the   Panjab  Laws 

Act,    1872,  shall  be  styled  the  Insolvent  Estates  Court  of ,  and    the  presiding 

officer  shall  be  styled  the  Judge  of  such  Court. 

2.  The  rules  concerning  the  record  of  civil  suits,  and  the  pi'ocedure  therein, 
shall  apply  to  proceedings  in  reference  to  insolvent  estates ;  and  all  orders  passed  by 
the  Court  under  Sections  23,  25,  26,  28  and  29  of  the  said  Act  shall  be  appealable, 
according  to  the  law  regulating  appeals  in  civil  suits,  to  the  Chief  Court. 

3.  In  addition  to  the  appellate  powers  vested  in  the  Chief  Court,  any  application 
for  adjudication  of  insolvency  may  be  removed,  by  analogy  to  the  practice  under  the 
Panjab  Chief  Court  Act,  1866,  Section  14,  in  reference  to  original  suits,  into  the 
Chief  Court  ;  and  the  administration  of  such  estate  will  thereupon  proceed  in  the  said 
Court  in  conformity  with  the  rules  hereinafter  prescribed* 
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Of  an  Insolvent  on  his  own  PErftioN. 

4,  The  petition  shall  be  presented  to  the  Conrt  by  the  petitioner  in  person  ; 
but,  if  the  petitioner  satisfy  the  Court  that  he  is  prevented  by  sickness  from  attend- 
ing the  Court  in  person,  the  petition  may  be  presented  by  a  duly  authorized  agent, 
who  must  be  able  to  answer  all  material  questions  relating  to  the  insolvency  of  the 
petitioner,  and  shall  be  liable  to  be  examined  in  reference  thereto  in  the  same 
manner  as  the  petitioner  might  have  been  examined  had  he  attended  in  person. 

5,  The  petition  shall  contain  the  following  particulars  : — 
(1.)     Petitioner's  name,  occupation,  and  place  of  abode. 

(2.)  A  declaration  to  the  eftect  that  applicant  has  no  present  means  of  pay- 
ing his  debts,  or,  if  possessed  of  any  property,  that  he  is  willing  to  place 
whatever  property  he  possesses  at  the  disposal  of  the  Court. 

(3.)     A  prayer  for  his  discharge  and    protection  from  an-est. 

6,  The  petition  shall  have  annexed  to  it  schedules  containing  a  full  account 
of  all  the  jxititioner's  liabilities,  and  of  all  property,  moveable  or  immoveable,  belong- 
ing to  him,  whether  in  possession  or  in  expectancy,  and  whether  held  exclusively 
by  himself  or  jointly  with  others,  or  by  others  in  trust  for  him,  and  the  places  or 
persons  in  which  or  with  whom  such  property  is  to  be  found. 

^  7.  The  petition  and  schedules  shall  be  subscribed  by  the  petitioner  anl  verifi- 
ed by  him,  on  oath,  solemn  affirmation,  or  otherwise  according  to  the  law  for  the 
time  being  in  force  before  the  Court.  But  where  the  petition  has  been,  by  leave  of 
the  Court,  presented  by  an  agent  under  Rule  4,  tlie  Court  may  allow  the  petition 
and  schedules  to  be  verified  by  such  agent,  or  it  may  take  such  measures  for  having 
them  verified  by  the  petitioner  himself  as  may  appear  advisable. 

8.  Together  with  his  petition  the  petitioner  shall  be  required  to  deposit  such 
a  sum  as  the  Court  may  coi^sider  sufiftcient  to  cover  the  cost  of  issuing  notices  to 
creditors  and  other  preliminary  charges. 

9.  The  Court  may  then  declare  the  petitioner  insolvent ;  direct  the  attachment 
of  all  his  property,  moveable  and  immoveable,  with  the  exception  of  the  necessary 
-wearing  apparel  for  himself  and  his  family,  and  the  necessary  implements  of  his 
irade  ;  and  require  the  production  of  all  books,  papers,  deeds  and  writings  relating 
.to  his  estate. 

10.  If  the  petitioner's  property,  or  any  portion  of  it,  is  situate  without  the 
area  of  the  Court's  local  jurisdiction,  the  attachment  of  such  property,  or  portion  of 
-such  property,  shall  l)e  effected  by  the  issue  of  a  warrant,  accompanied  by  an  inven- 
tory or  list  containing  a  reasonably  accurate  description  of  the  property,  to  the 
Deputy  Commissioner  of  the  district  in  which  it  is  situate  ;  and,  upon  receipt  of 
the  warrant,  the  Deputy  Commissioner  to  whom  it  is  issued  shall  forthwith  attach 
the  property  indicated  therein,  and  shall  hold  the  same  under  attachment,  subject 
:to  the  disposal  and  orders  of  the  Court  that  issued  the  said  warrant. 

11.  All  preliminary  measures  having  been  taken,  the  Court  will  appoint  a  day 
for  the  meeting  of  the  creditors  and  the  hearing  of  the  case  ;  and  may,  at  its  dis- 
cretion, grant  the  insolvent  an  ad  interim  order  of  protection  from  arrest  or  other 
civil  process  in  respect  of  the  debts  shown  in  his  schedule.  At  the  time  of  making 
this  order  the  Court  shall  direct  what  allowance  is  to  be  paid  to  the  insolvent  for  the 
subsistence  of  himself  and  family  from  any  income  which  may  be  received  by  the  estate. 

12.  Due  notice  of  the  date  appointed  for  the  meeting  of  the  creditoi^  and  the 
bearing  of  the  case  must  be  issued  to  all  the  creditors  named  in  the  petitioner's 
schedule,  and  the  adjudication  of  the  petitioner's  insolvency  shall  be  published  in 
th©  Local  Government  Gazette,  in  the  newspapers,  or  otherwise  at  the  discretion 
of  the  Court. 
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13.  If  it  is  shown  by  any  creditor  that,  tn  his  petition  and  the  schedules  an* 
nexed  thereto,  the  insolvent  has  wilfully  made  any  false  statement  respecting  his 
propei-ty,  or  has  fraudulently  concealed,  transferred  or  removed  any  property,  or 
has  committed  any  other  act  of  bad  faith,  the  Court  may  revoke  the  order  of  protec- 
tion granted  under  Rule  11,  and  summon  or  arrest  the  insolvent  and  detain  him» 
on  security,  or,  in  default,  in  custody,  till  the  meeting  of  his  creditoi^s. 

14.  The  pmi^erty  attached,  and  the  papers  relating  to  the  estate,  will  be  takei^ 
in  charge  by  the  Court  through  its  proper  officer,,  in  the  same  manner  as  property 
attached  in  execution  of  decrees. 

15.  The  property  will  be  sold  or  administered,  under  the  direction  of  the 
Court,  through  the  agency  of  its  clerk  and  other  officers,  or  of  assignees  to  be  appoint- 
ed by  the  Court,  as  the  Court  may  consider  msost  advisable  under  the  circumstances 
of  the  case,  in  conformity  with  Section  27  of  the  Panjab  Laws  Act,  1872. 

16.  Accounts  shall  be  required  by  the  Court  from  the  derk,.  or  the  assigneCj^. 
as  the  case  may  be,  from  time  to  time. 

17.  The  Court  will  take  measures  foi*  realizing  debts  due  to theinsolvent,  anJ 
may  cause  suits  to  be  iustituted  for  that  purpose  in  tho  insolvent's  name. 

18.  The  schedules  of  the  insolvent  sliall  be  open  daily  for  the  inspection  of 
creditors  in  the  office  of  the  Court,  and  a  register  shall  be  opened  by  the  clerk  or 
assignee  appointed  by  the  Court  for  the  registration  of  claims. 

19.  All  applications  for  registration  shall  be  in  writing,  upon  paper  bearing 
the  stamp  required  of  petitions  to  the  Court. 

Of  the  meeting  of  CrEI>ITORS  and  WSGHARGE.  op  iNSOLVENr^ 

20.  On  the  day  fixed  for  the  meeting  of  the  creditors  the  Court  shall  proceed! 
to  consider  the  register  of  claims.  Should  any  claim  be  contested,  the  Court  will 
call  upon  the  creditor  to  file  a  suit  for  the  same  in  the  Coiu't  in  which  such  suit* 
are  ordinarily  heard,  and  may  adjourn  the  meeting  from  time  to  time  to  admit  of 
such  claims  being  disposed  of,  and  for  other  valid  cause. 

21.  But  the  Comt  may  proceed  to  the  distribution  of  the  proceeds  ol  tha 
insolvent's  estate  notwithstanding  the  existence  of  undecided  claims,  provided  a 
margin  is  left  to  meet  such  claims,  or  a  ^?ro  rata  portion  of  them,  in  the  event  of 
their  being  allowed. 

22.  Should  any  arrangement  be  agreed  upon  between  the  insolvent  and  the 
majority  of  his  creditors  under  Section  28  of  the  Panjab  Laws  Act,  1872,.  the 
Court  will  appoint  a  day  for  considering  the  proposal.  Due  notice  of  the  appointed 
day  will  be  issued  to  each  creditor,  to  enable  him  to  appear  and  show  cause  against 
the  arrangement.  In  the  event  of  no  valid  cause  being  shown  to  the  contrary,  th«- 
Court  shall  give  effect  to  the  arrangement  in  conformity  with  the  terms  of  the  said 
Section  28  of  the  Panjab  Laws  Act,  1872. 

23.  Should  no  arrangement  be  effected,  the  Court  will  examine  the  insolvent 
on  oath,  solemn  affirmation  or  otherwise,  in  accordance  with  the  hiw  at  the  timd' 
being  in  force,  regarding  the  origin,  nature  and  circumstances  of  his  debts,  and  his 
conduct  in  relation  thereto  ;  and  will  make  such  orders  regarding  the  sale  or  admin- 
istration of  the  property,  and  the  allowance  (if  any)  to  be  gi-anted  to  the  insolvent 
from  any  income  he  may  possess,  as  the  circumstances  of  the  case  may  reqiui-e. 

24.  When  the  sale  or  administration  of  the  insolvent's  property  is  complete,, 
should  there  be  no  opposition,  the  Court  may  order  the  insolvent  to  be  discharged 
in  conformity  with  the  terms  of  Section  29  of  the  P&njab  Laws  Act,    i872. 
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25.  Any  creditor  desiring  to  oppose  the  insolvent's  discharge  under  Section  26 
of  the  Panjab  Laws  Act,  1872,  must  give  notice  of  his  intention  at  least  three  daya 
before  the  day  appointed  for  the  meeting  of  the  creditors,  by  presenting  a  petition 
letting  forth  concisely,  and  Under  distinct  heads,  the  grounds  of  opposition,  and 
containing  an  enumeration  of  any  witnesses  he  may  require  to  be  summoned. 

26.  In  the  event  of  the  opposing  creditor  making  out  his  case,  the  Court  may 
refuse  the  insolvent's  discharge,  and  proceed  against  him  under  Section  25  of  tb« 
Panjab  Laws  Act,  1872. 

27.  The  Court  may  at  any  time  after  adjudication  of  insolvency,  whether  before 
or  after  the  insolvent's  dischai-ge,  summon  the  insolvent  and  examine  him  on  oath> 
solemn  affirmation,  or  otherwise,  touching  his  estate. 

28.  The  Court  may  also  at  any  time  after  adjudication  of  insolvency,  whether 
before  or  after  the  insolvent's  discharge,  hear  and  determine  any  charge  of  fraud  or 
concealment  of  assets  made  by  a  creditor  to  whom  the  insolvent  was  indebted  at  the 
period  of  adjudication  of  insolvency,  and,  in  the  event  of  such  charge  being  established, 
proceed  against  the  insolvwit  imder  Section  25  of  the  Panjab  Laws  Act,  1872. 

29.  If  after  obtaining  his  discharge  the  insolvent  shall  fail  to  comply  wfth  alT 
or  any  of  the  conditions  with  which  such  discharge  was  coupled,  the  Court  may 
revoke  or  annul  all  or  any  of  the  previous  orders  passed  on  hi«  petition* 

Of  an  Insolvent  on  petition  of  a  Creditor.. 

30.  The  petition  must  be  presented  by  the  creditor  in  pei-sou,  or  by  his  recog- 
nized agent,  or  by  a  pleader  duly  appointed  to  act  on  his  behalf. 

3L  The  petition  shall  contain  a  statement  of  the  name,  occupation  and  place 
of  abode  of  the  petitioner  ;  the  name,  occupation  and  place  of  abode  of  the  debtor  ; 
the  particulai^  of  the  amount  elaimed  from  him ;  and  the  grounds  oa  which  the 
petitioner  applies  to  have  him  adjudicated    insolvent. 

32.  The  Court,  if  satisfied  that  the  petitioner  has  made  out  a  p7imd  facie  case, 
shall  cause  a  copy  of  the  petition  to  be  served  personally  on  the  debtor,  together 
with  a  summ^tns  to  appear  and  show  cause  why  he  should  not  be  adjudicated  insol- 
vent, and  may,  mean  white,  if  satisfied  that  he  is  about  to  remove  or  conceal  hi* 
property,  order  the  attachment  of -the  debtor's  property.. 

33.  In  the  event  of  the  debtor  appearing  and  failing  to  show  cause,  he  will  be 
adjudicated  insolvent,  and  the  case  will  be  proceeded  with  m  the  way  provided  for  in 
the    rules  hereinbefore  prescribed. 

34.  In  the  event  of  the  debtor  not  being  discovered  at  his  UBual  place  of  resi^ 
dence,  or  avoiding  service  of  summons,  or  departing  or  remaining  beyond  reach  of 
civil  process,  with  intent  to  defeat  or  delay  his  creditoi*s,  the  Court  will  issue  a  pro- 
clamation and  cause  it  to  be  affixed  to  a  conspicuous  part  of  the  Court-house,  and 
a  copy  thereof,  together  with  a  copy  of  the  creditor's  petition,  upon  the  place  where 
the  debtor  last  resided.  The  proclamation  shall  require  the  debtor  to  appear  before 
the  Court  on  a  day  to  be  named  therein,  which  shall  be  fixed  within  a  period  of  not 
less  than  a  month  from  date  of  issue  of  the  procliunatiou,  and,  should  the  debtor  fail 
to  appear  and  show  cause  upon  such  day,  the  Court  may  declare  him  insolvent  and 
proceed  to  the  attachment  and  sale  of  his  property  ;  or  should  the  Court  have  reason 
to  believe  that  the  debtor  is  making  away  with  or  concealing  property,  it  may  direct 
the  attachment  of  his  property  before  any  such  declaration. 

35.  With  the  view  of  preventing  the  long  detention  of  prisoners  for  debt,,  the 
officer  in  charge  of  the  Civil  Jail  shall  send  monthly  to  the  Court  a  list  of  prisoners 
detained  for  debt  in  the  jail  under  his  charge,  upon  which  the  Court  will  take  such 
Wi^Qu  as  it  may  consider  proper^ 
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Of  Dividends. 

36.  Notice  of  dividends  payable  will  be  posted  up  in  some  conspicuous  part  of 
the  Court-house,  and  will  also  be  published  in  the  Local  Government  Gazette,  in 
the  newspapers,  or  otherwise  at  the  discretion  of  the  Court. 

Stamp  and  Process  Fees. 

37.  The  stamp  duty  and  process  fees  leviable  on  petitions,  applications,  (fee, 
presented  to,  and  processes  issued  by,  the  Insolvent  Estates'  Court,  shall  be  regula- 
ted by  the  Court  Fees'  Act,  1870,  and  the  rules  already  framed  by  the  Chief  Court 
under  the  Peons'  Act,  XI  of  1863,  issued  as  Book  Circular  No.  XXVII  of  1867, 
until  such  time  as  new  rules  are  framed,  so  far  as  such  rules  are  or  may  be  ap- 
plicable to  miscellaneous  proceedings. 

Remunebation  of  Establishment. 

38.  The  following  fees  shall  be  payable  from  the  insolTent's  estate  for  the 
remuneration  of  the  establishment  employed  in  the  sale  or  administration  of  the 
©state  : — 

(1). — Upon  all  property  sold  a  commission  of  5  per  cent.,  if  the  sale  proceeds 
do  not  exceed  Rs.  5,000  -^  where  the  sale  proceeds  exceed  Rs.  5,000,  a  commis- 
sion of  5  per  cent,  on   Rs.  5,000  and  J  per  cent,  on  the  remainder. 

(2). — Upon  all  dividends  paid,  a  commission  of  not  more  than  5  per   cent. 

39»  The  commission  realized  under  the  foregomg  rule  will  be  formed  into  a 
fund  in  each  Court,  from  which  such  establishment  as  the  Judge  may  consider 
necessary  may  be  entertained  and  remunerated. 

40.  The  strength  and  remuneration,  of  the  establishment,  and  amount  of  com- 
mission to  be  taken  under  Rule  38,  shall  be  determined  by  the  Judge  according  to 
the  nature  and  extent  of  the  work  involved,  subject  to  the  general  approval  of  the 
Chief  Court. 

Accounts,  Forms,  &c. 

41.  The  Chief  Court  shall  have  power  to  prescribe  the  forms  to  be  used,  the 
accounts  to  be  kept  up,  and  the  returns  to  be  rendered  by  each  Insolvent  Estate* 
Court  under  these  rules. 
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To  AlL^  CiG^MISSIONERS  AND  DEPUTY  COMMISSIONERS  IN  THE  PaJJJAB. 

Dated  11th  July.  187^^ 

An  instance  having  been  brought  to   notice  where  a  mistake  nearly  occurred  io 

Chief  Court  of  the  Panjajb.  repaying  the  amount  of  a  fine   ordered  by  an 

'  Appellate  Court  to  be  refunded  to  the  aecused 

Present :  person,  with  the  view  of  obviating  the   possi- 

C.  Boulnois,  Esq.,        "V  bility  of  similar  mistakes  in  future,  the  Chief 

C.  U.  Lindsay,  Esq.,     V     Judges.  Court,  with  the  sanction  of  His  Honor   the 

F.  b.  Melviii,  Ji^q.        ^  Lieutenant-Governor,    has   been     pleased   to 

prescribe  the  following  revised  fornt  of  certificate  for   refund  of  fine^  in  supersession 

of  the  form  issued  with  Judicial  Commissioner's  Book  Circular,  No.  XVI  of  18^5. 

2.  It  will  be  observed  in  the  form  now  prescribed  that  in  future,  before  the- 
amount  of  the  remitted  fine  or  any  portion  of  it  can  be  repaid  to  the  accused  per- 
BCD,  t  le  exact  amount  realized  from  him  and  credited  in,  the  aecoizmts  of  the  Treas^H-y 
must  be  ascertained  and  certified  by  the  Head-Clerk  of  the  Deputy  Commissioner's 
Office,  and  the  certificate,  must  be  passed  for  payment  by  the  officer  in  charge  of  the 
Treasury  to  which  it  is  presented  for  that  purpose. 
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BOOK  CIRCULAR  NoJ op  1872. 

(    1912    j 

To 

All  Commissioners  and  Deputy  Commissioners  and  Judges  op  Small 

Cause  Courts  in  the  Panjab. 

Dated  22nd  July  1872, 
The  Court  has  reason  to  believe  that  much  injury  is  being  caused,  especially 
Chief  Court  of  the  Panjab.  *^.  *^®  agi'icultural  population  in  certain   dis- 

tricts,  by  the  inconsiderate   manner  in  which 

Present :  decrees  for  money  are  executed. 

C  Boulnois.  Esq ,         )      ,  ^     -  2.     This    injury   is    caused   by  (a)   the 

klMdvarfe?'^''    3       ^^'**  attachment  and  sale    of  the   agricultural  im- 

'  plements  and  plough  bullocks  of  the  husband- 

man, or  the  tools  of  the  artisan  ;  and  {b)  by  the  attachment  and  sale  of  the  houses 
and  sheds  of  tlie  agriculturist,  on  which  depend  his  ability  to  continue  the  cultiva- 
tion of  his  land,  which  it  is  not  intended  to  sell  by  order  of  Court. 

3.  It  is  generally  supposed  that  all  kinds  of  property,  moveable  or  immoveable, 
are  liable  to  attachment  and  sale  in  execution  of  a  decree  for  money  under  Section 
205,  Act  VIII  of  1859  and  this  is  no  doubt  abstractedly  true,  if  that  section  is  read 
without  reference  to  the  context.  But  the  provisions  of  that  section  must  be  con- 
strued with  reference  to  other  parts  of  the  Code,  bearing  on  this  subject,  and  also 
with  regard  to  the  proviso  under  which  the  Civil  Procedure  Code  was  extended  to 
the  Panjab,  viz.,  "  that  no  immoveable  property  shall  be  sold  without  the  prcviou3 
sanction  of  the  Commissioner  of  the  division,  and,  in  the  case  of  hereditary  or  joint 
acquired  property  in  land,  without  the  previous  sanction  of  the  Chief  Court." 
(Local  Govenmient  Notification  No.  1225,  dated  26th  September,  1866.) 

4.  The  other  parts  of  the  Code  bearing  especially  on  this  subject  are  Sections 
273  and  280. 

5.  Section  273  provides  that  a  person  arrested  under  a  warrant  in  execution 
of  a  decree  for  money  may  apply  for  his  discharge  on  the  ground  that  he  has  no 
means  of  paying  the  debt,  or  that  "  he  is  willing  to  place  whatever  property  he 
possesses  at  the  disposal  of  the  Court."  He  is  to  give  **  in  a  full  account  of  all  pro- 
perty, of  whatever  nature,  belonging  to"  him,  "  except  the  Jiecessary  wearing  apparel 
of  himself  and  his  family,  and  the  necessary  implements  of  his  tirade  ;"  and  by  Sec- 
tion 8,  Act  XXIII  of  1861,  which  has  been  substituted  for  the  original  Section  274, 
imless  the  plaintiff  can  shew  cause  why  the  defendant  should  not  be  discharged,  "  the 
Court  may  direct  the  discharge  of  the  defendant  from  custody,"  leaving  him  and  his 
family  with  their  necessary  clothing  and  implements  of  trade.  Section  280,  Act 
VIII  of  1859  contains  analogous  provisions  to  those  of  Section  273,  applicable  to 
the  debtor  who  has  actually  been  put  in  jail,  and  the  following  Section  281  em- 
powers the  Court  to  release  him. 

6.  There  are  two  methods  provided  by  the  Code  for  the  enforcement  of  a 
decree  for  money,  viz.,  imprisonment,  and  attachment  andsaleof  property  (Section  201). 
If,  under  the  more  stringent  process  of  arrest  of  the  person  of  the  honest  debtor,  the 
wearing  apparel  and  implements  of  trade  are  so  scrupulously  exempted  from  attach- 
ment and  sale,  it  would  seem  to  follow  that,  under  the  ordinary  process  of  attachment 
and  sale,  the  debtor  not  having  been  arrested,  the  same  exemption  should  be  regard- 
ed as  obligatory. 

7.  But,  apart  from  the  argument  derived  from  the  analog^'  of  other  sections 
of  the  Code,  there  is  the  very  important  consideration   of  the  proviso  which  renders 
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the  sale  of  land  in  the  Panjab  impossible,  unless  the  sanction  of  the  Commissioner 
of  the  division,  or  of  the  Ciiief  Court,  as  the  case  may  be,  has  been  accorded.  It  is 
obvious  that  the  possession  of  land  is  useless,  or  nearly  so,  to  the  owner,  unless  ho 
can  either  cultivate  it  or  sell  it.  The  Court  executing  a  decree  for  money  can  attach 
the  land,  though  it  cannot  sell  it  ;  and,  when  once  it  has  been  attached,  the  defen- 
dant may  not  alienate  it  (Section  235).  If  he  is  deprived  also  of  the  means  of  culti- 
vating it,  not  only  is  he  deprived  of  the  means  of  living,  but  under  the  guise  of  the 
law  an  injurious  wiiste  of  productive  power  is  caused,  to  say  nothing  of  the  loss  to 
the  co-parceners  or  the  landlord,  who  will  have  to  make  good  the  Government  re- 
venue,— results  which  are  as  much  to  be  deprecated  on  the  grounds  of  humanity  as 
they  are  opposed  to  the  policy  of  the  Code  of  Civil  Procedure. 

8.  There  can  be  no  room  for  hesitation  in  ruling  that  in  the  words  "  imple- 
ments of  trade"  are  included  plough  bullocks,  the  gear  used  in  irrigating  from  wells 
or  rivers,  and  the  spinning-wheels  of  the  women,  whether  of  the  agricultui-al  or  non- 
agricultural  class. 

9.  The  Court  is  pleased  to  direct  that  the  necessary  wearing  apparel  of  the 
defendant  and  his  family,  and  the  necessary  implements  of  his  trade,  shall  in  no 
case  be  attached  or  sold,  unless  the  defendant  has  absconded,  or  has  failed,  when 
arrested,  to  make  an  honest  application  under  Sections  273  or  280. 

10.  In  regard  to  the  sale  of  houses  of  agriculturists,  sanction  to  which  by  the 
Commissioner  is  necessary,  the  Court  would  impress  on  Commissioners  the  impor- 
tance of  great  caution.  Where  the  houses  are  necessary  for  the  performance  of  agri- 
cultunil  operations,  and  the  sale  of  the  land  or  of  the  tenure  belonging  to  the  agri- 
culturist is  not  contemplated,  the  same  grounds  that  exist  for  exempting  from  sale 
the  plough  bullocks  and  other  implements  of  agriculture  exist  also  for  exempting 
the  houses  from  sale.  If  the  land  is  to  be  sold,  then  the  houses,  bullocks  and  gear 
can  also  be  sold  ;  but,  if  the  land  is  not  to  be  sold,  it  is  then  unreasonable  that  these 
should  be  sold. 

11.  The  Court  would  impress  on  all  officers  the  vital  importance  of  so  adjust- 
ing their  measures  in  executing  decrees  for  money  that,  while  every  effort  is  made 
to  give  redress  to  the  decree-holder,  the  just  and  reasonable  interests  of  the  defen- 
dant shall  not  be  sacrificed. 

12.  This  opportunity  is  taken  for  directing  the  general  adoption  of  a  measure 
which  has  been  prescribed  in  several  recent  instances  by  the  Court,  viz.,  that  Sec- 
tions 280  and  281,  Act  VIII  of  1859,  shall  be  explained  to  every  civil  debtor  on 
entering  jail,  and  that  a  copy  of  those  sections  in  Urdu  and  Hindi  shall  be  suspen- 
ded in  ever}"^  ward  in  jail  appropriated  to  civil  debtors. 

13.  This  Circular  is  issued  with  the  sanction  of  Government. 
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BOOK   CIRCULAR  NO,  \ of  1872. 

i  2466    j 

To 

All  Commissioners  and  Deputy  Commissioneks  in  the  Panjab. 

Uated  14th  October  1872, 

In  order  to  carry  out  the  desire  of  His  Honor  the  Lieutenant-Governor,  to  the 
•effect  that  Magistmtes  should  give  information  to  the  husband  or  near  relation  of 
female  criminal  prisoners  of  the  time  of  their  release,  expressed  in  letter  No.  2563, 
dated  29th  July  1872,  from  the  Secretary  to  Government,  Panjab,  to  the  Inspector- 
Creneral  of  Prisons,  the  Judges  of  the  Chief  Court  lay  down  the  following  rules  re- 
garding the  discharge  of  such  prisoners,  for  the  guidance  of  Magistrates  of  Districts. 

I.  Magistrates  of  Districts  are  directed  to  inform  themselves,  in  communication 
-with  the  Superintendent  of  any  Jail  within  their  districts,  of  the  date  on  which  any 
female  criminal  pri^ner  is  to  be  released. 

II.  At  a  reasonable  time  before  such  date  the  Magistrate  shall  ascertain 
whether  there  is  any  husband,  or  other  suitable  male  relative,  of  the  woman,  able  to 
take  charge  of  her ;  and  if  the  existence  of  one,  or  other,  of  such  persons  should  be 
:aseertalned,  such  Magistrate  shall  issue  a  notice  warning  him  of  the  date  on  which 
she  will  be  discharged,  and  informing  him  that,  on  his  appearing  at  the  prison  on  the 
<iate  notified,  the  woman,  if  she  consents  thereto,  will  be  made  over  to  his  care,  for 
safe  conduct  to  her  home. 

III.  Upon  the  husband,  or  other  male  relative,  appearing  at  the  prison  on  the 
<iate  notified,  the  woman  being  released,  will  be  so  mad«  over  to  his  care,  provided 
that  she  consent  thereta 

IV.  Notices  under  rule  I  may  be  served  in  the  same  manner  as  the  ordinary 
processes  of  the  Court,  and  if  no  husband  and  no  such  relative  as  aforesaid  shall  be 
found,  a  return  shall  be  made  to  that  effect. 

V.  The  release  of  a  female  prisoner  is  not  to  be  delayed  on  account  of  the 
:above  arrangement  for  her  care  and  safety,  and  should  no  relative  be  found  to 
receive  the  notice  above  mentioned,  and  should  no  one  appear  in  conformity  the*re- 
■with,  she  shall  be  allowed  to  depart  alone  ;  if  however,  the  woman  shall  express  her 
inability  to  proceed  alone  to  her  home,  or  if  such  shall  plainly  appear,  the  Magis- 
trate of  the  District  shall,  provided  the  woman  consent  thereunto,  make  such  other 
^arrangement  as  may  appear  to  him  practicable  and  called   for  by  the  circumstances. 


MoTiCE  is  hereby  given  to  you,  as  the  (  kmhand,  or  male  j'dation^  as  the  case  may 
he  )  (A  Mussummat  Fatima,  resident  of  at  present  confined  in 

on  a  chai-ge  under  Section  Indian  Penal  Code  that  she 

will  be  released  from  prison  on 

«,nd  if  you  desire  to  undertake  the  charge  of  her  for  safe  conduct  to  her  home,  and 
«,ppenr  at  the  said  Jail  on  Mussummat  Fatima  if  she 

constnts  thereto  will  be  made  over  to  vour  care. 


Atj««t  1872.  ]  CHIEF  COURT  CIRCULAR  ORDERS.  21 


VII 


To 


BOOK  CIRCULAR  NO,     Vof  1872, 

(    2204    j 


The  Commissjoners  and  Deputy  Commissioners  in  the  Derajat 

AND  Peshawar  Divisions  of  the  Panjab. 


Dattd  29th  August  1872. 

With  the  sanction  of  the  Hon'ble  the  Lieutenant-Governor,  the  Judges  of  the 

Chief  Court  of  the  Panjab.  P^^^^  ^""^^^  ^^^  pleased  to  direct  that  cases  fall- 

ing  under  paras.  6  and  8  of  the  Frontier   Rules 

Present:  { Government  of  India  Notification   No.    3 IP., 

€.  Boulnois,  Esq.,       |  <jated  5th  January  1872)  are  to  be  exhibited  in 

P.  s!  MS^^Esq"^ '  i           **  ^*^®  periodical  criminal  statements  submitted  by 

'        '  you  in  the  following  manner  : — 

Monthly  Statement. — The  rule  under  which  the  accused  is  convicted  and  sen- 
tenced will  be  stated  in  Columns  8  and  10  of  the  Commissioner's,  and  in  Columns 
7  and  9  of  the  Deputy  Commissioner's,  Statement, 

Quarterly  Statenhenls. — The  cases  will  be  entered  in  Commissioner's  Statement 
No.  IC.  and  in  Deputy  Commissioner's  Statement  No.  IIC,  or,  where  the  case  is 
•disposed  of  by  the  latter  under  Section  445 A.  of  the  Criminal  Procedure  Code,  in  his 
Statement  No.  VII,  under  the  head  "  Speciid  and  Local  Laws,"  the  rule  applicable 
being  quoted  in  Column  2  of  the  Statement. 

Annual  Statements. — The  cases  will  be  entered  in  Commissioner's  Statement  No. 
IC.  and  in  Deputy  Commissioner's  Statement  No.  IIC,  or,  if  disposed  of  by  the 
latter  under  Section  445A.  of  the  Criminal  Procedui'e  Code,  in  his  Statement  No.  X, 
under  the  head  "  Special  and  Local  Laws." 
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r      IX      ) 

BOOK  CIRCULAR  No.  .^ Vof  1872. 

(    2822    j 

To 

All  Commissioners  and  Deputy  Commissioners  in  the  Panjab. 

DcUed  2oth  November  1872. 

In  accordance  with  the  annexed  orders  of  the   Government  of  India,*'  the  Chief 

Chief  Court  of  the  Panjab.    -  Court    directs    that    in  all    cases  in   which  a 

prisoner    is    sentenced   to   transportation  for 

Present :  fife  a    statement    shall    be    prepared  by    the 

C.  Boulnois,  Esq  )  Magistrate  of  the   District  in    which   the  pri- 

C.  R.  Lmdsay,  Esq.,      > Judges.  ®  .,,     ,    ,      ,i        .->,       •  •    • 

J.  S.  Campbell,  Esq.,    )  soner  was  committed   to  the    hessions,  givnig 

^^x     ^-.-^    •■      ,  ,^  .  ^T         ,      ,^«  a  description    of  the    convict    and  an  account 

•No  20o0,  dated  7th  November  1872.  ^^  ^^.^  ai>tecedents    and  of  the    offence  he  has 

committed.  This  statement  should  be  prepared  immediately  after  sentence  has  been 
pronounced  by  the  Ses.:ions  Judge,  and  should  be  forwarded  to  the  Superintendent 
of  the  Jail  where  the  prisoner  is  confined  to  be  attached  to  his  warrant. 

2.  The  statement  should  be  in  the  annexed   Form,  and  a  copy  of  it  should  b0 
kept  in  the  Magistrate's  Office. 

3.  Circular  Memo.  No.  4,  of  3rd  May  1872,  is  hereby  superseded. 

^0.  729,  claied  the  10th  April  187 S,  from  Secretary  to  the    Government  of  India,  Hom€  Depart" 
ment,  to  the  Officiating  Secretary  to  Government,  Panjab. 

I  AM  directed  to  request  that,  with  the  permission  of  His  Honor  the  Lieutenant-Governor, 
necessary  instructions  may  be  issued  for  the  transmission,  with  every  convict  transported  to  Port 
Blair,  of  a  description  of  the  convict,  stating  his  antecedents,  so  far  as  known,  and  giving  tho 
particulars  of  the  ofience  for  which  he  is  transported,  in  order  that  the  oificials  at  the  Anda- 
mans  may  have  some  clue  to  the  general  character  of  the  man,  and  some  more  detail'jd  indica- 
tion of  his  crime  than  is  at  present  furnished  by  simply  quoting  in  the  warrant  the  Section  of 
the  Penal  Code  under  which  the  conviction  hi3  taken  place.  It  is  probable  that  this  would 
be  best  furnished  by  the  Magisterial  and  Police  Authorities  of  the  district  in  which  the  prisoner 
is  convicted,  and  instructions  might  be  sent  to  them  to  prepare  such  a  document  and  to  send  it 
with  every  prisoner  hereafter  sentenced  to  transportation  for  life,  together  with  his  warrant 
immediately  after  his  conviction  and  sentence. 

No.  2050,  dated  7th  November  1872,  from  Ofg.    Under-Secretary  to  the  Government  of  India, 
Home  Department,  to  the  Officiating  Secretary  to  Government,  Panjab. 

In  continuation  of  the  Circular  Orders  of  this  Department,  No.  729,  dated  the  10th  April 
last,  I  am  desired  to  state  that  the  Superintendent  of  Port  Blair  has  brought  to  notice  that,  on 
the  arrival  recently  at  Port  Blair  of  a  batch  of  61  convicts,  it  was  found  that  only  in  the  case  of 
two  had  statements  showing  their  general  character  and  antecedents  been  sent. 

2.  Most  of  these  convicts,  no  doubt,  were  sentenced  prior  to  the  issue  of  the  above  Circular, 
but  it  is  noticed  that  15  of  them  were  sentenced  since  1st  May  1872,  and  should,  therefore,  havo 
come  under  the  terms  of  the  Circular.  As  the  instructions  for  furnishing  the  desired  infoi'ma- 
tion  were  of  a  general  character,  and  as  it  appears  desirable  that  uniformity  should  be  main- 
tained in  this  respect,  I  am  directed  to  forward  a  blank  Form  of  Statement  showing  the  particulars 
required  by  the  authorities  at  Port  Blair  ;  and  I  am  to  request  that  this  Form,  duly  filled  up, 
may,  in  future,  be  transmitted  with  every  convict  transported  to  Fort  Blair. 
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Nominal  Roll  with  Detailed  Account  of  Crime  and  PreviouB  History  of  Prisoner  (  to 
he  attached  to  tlie  Warrant  of  every  Prisoner  sent  into  banishment). 
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BOOK  CIRCULAR  No. 


To 


2824 


OF  1872. 


All  Commissioners  and  Deputy  Commissionturs  in  the  Panjab, 

Dated  25th  November  187'2. 


Chief  Court  of  the  Pan  jab. 


Vresent : 
C.  Bouluois,  Esq., 
C  K.  Lindsay,  Esq., 
J.  S.  Campbell,  Esq., 


Judges. 


It  has  been  brought  to  the  notice  of  the  Chief  Court  that  in  cases  under  Sec- 
tion 498,  Indian  Penal  Code,  where  the  fact  of  an 
existing  man^iage  between  the  complainant  and  the 
woman  enticed  away  is  in  issue,  it  is  not  an  un- 
common practice  for  the  court  trying  the  case  to 
stay  proceedings  on  the  criminal  side,  and  to  refer 
the  prosecutor  for  redress  to  the  civil  court. 

2.  Magistrates  are  reminded  that  such  a  procedure  is  irregular.  It  is  optional 
to  the  injured  person  to  seek  redress  either  in  the  criminal  or  civil  Court.  If  he 
elects  the  former,  the  court  has  no  authority  to  refuse  a  hearing,  and  to  pass  an 
order  which  entails  upon  him.  the  delay  and  expense  of  a  civil  suit. 

3.  The  fact  of  the  woman  being  a  wife  is  as  essential  to  the  offence  defined 
under  Section  498,  Indian  Penal  Code,  as  the  fact  of  her  having  been  enticed  or 
taken  away ;  and  there  is  no  reason  why  it  should  not  be  as  fully  enquired  into  in  a 
criminal  trial  as  any  other  point  which  goes  to  make  up  an  offence. 
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BOOK  CIRCULAR   No.V^ Vof  1872. 

(    2904 

To 

All  Commissionees  and  Deputy  Commissioners  in  the  Pan  jab. 

Dated  Cth  December  1872. 

In  their  Circular  Memo.    18-1843,    of  23rd  May  1871,  the    Chief   Court   re- 
quested all   Commissioners  to    forward  to  the  Chief 
Chief  Court  OF  THE  Fanjab.        Court,    together     with    the     quarterly   statements 
~     ■   ,  (Civil   and    Criminal)    of  their   divisions,    a   brief 

C.  Boiilnois  Esq  )  memorandum  of  their  own  remarks. 

J   S^'cw'^beli  ^?''  i'^"'^^'^^'  ^*     "^^^^^     instructions     are    only     partially 

amp  e  ,     sq.,  )  carried  out,  and  the  Chief  Court  find  it   necessary 

to  issue  renewed  directions. 

3.  Commissioners  and  Deputy  Commissioners  are  primarily  responsible  for 
seeing  that  the  Civil  and  Criminal  work  of  their  divisions  and  districts  respectively 
is  regularly  disposed  of;  and  the  fact  that  the  returns  of  such  w^ork  come  under  the 
inspection  of  the  Chief  Court  can  in  no  way  be  held  to  relieve  them  of  the  respon- 
sibility of  close  and  careful  supervision,  which  is  the  main  safeguard  of  the  efficiency 
of  the  Subordinate  Courts. 

4.  Deputy  Commissioners  are  accordingly  enjoined  to  scrutinise  the  statements 
of  their  districts  as  they  come  before  them,  to  remark  upon  anything  that  strikes  them 
as  irregular  or  unsatisfactory,  and  to  take  immediate  steps  to  correct  what  is  amiss. 
A  note  of  their  remarks  and  of  the  action  taken  by  them  will  be  forwarded  with  the 
statement  to  the  Commissioner's  Office 

5.  Commissioners  will  carefully  review  the  statements  of  each  district,  will 
observe  the  comments  made  and  action  taken  by  the  Deputy  Commissioner,  and  will 
notice  and  take  measures  to  correct  any  points  that  have  been  passed  over  by  the 
latter. 

6.  The  returns,  with  the  Deputy  Commissioner's  and  Commissioner's  remarks 
showing  the  corrective  measures  taken  by  each,  will  then  be  forwarded  to  the  Chief 
Court,  and  if  the  duty  of  these  officers  has  been  properly  carried  out  no  room  will 
remain  for  remark  or  questions  on  part  of  the   Judges. 

7.  The  Chief  Court  are  convinced  that  the  enforcement  of  this  system,  while  it 
will  in  the  long  run  result    in   a  diminution  of  labor,    will    be  far   more  effectual  in 

checking  carelessness,  dilatoriness  and  defects  of  procedure  than  the  present  plan,  by 
which  the  comments  of  the  Chief  Court  reach  the  person  concerned  a  month  or  two 
after  the  occasion  which  called  them  forth  has  passed. 
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2911    j 

To 

All  Judicial  Officers  in  the  Panjab.. 

Dated  7th   December  187^. 

The  Chief  Court  directs  the  attention  of  all  Judicial  Officers  in  the  Province  to 
certain  plain  alterations  and  additions  that  have  taken  place  in  the  Code  ©f 
Criminal  Procedure.     It  is  in  no  way  intended  to  place   coiistructions   on  the  Ian- 
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giiage  of  the  Code,  which  it  may  be  hoped,  from  its  clcamcss,  will  not  soon  require 
exj)ositioii  of  such  a  nature.  As  the  Code  has  now  been  in  the  hands  of  ofticcrs  for 
some  time,  it  is  deemed  sufficient  to  direct  their  special  observation  to  tlie  following 
points  which  have  been  abstracted  by  the  Officiating  Registrar : — 

1.  In  this  chapter  several   definitions  of  the  old  Code  have  been  omitted,  and 

several  new   ones    added.     Among   the    latter   the  most 

Chapter  I.  noteworthy  are  "investigation,"  "inquiry,"  "trial,"   "Ses- 

Bion  case,"  "Magistrate's  case,"  to  all  of  which  a  precise  meaning  has  been  assigned. 

2.  Offi>nccs  under  special  or  local  laws,  in  which    provision  is  not  made  to  the 

contrary,    are    within  the  jurisdiction    of  the    Criminal 
*^  ®^     '  Courts,  but    Magisti-ates  of  tlie  third    class  may  not  try 

such  offences  unless  punishable  with  less  than  one  ye;\r's  imprisonment,  nor  Magis- 
trates of  the  second  class  unless  punishable  with  less  than  three  yeiu's'  imprison- 
ment (Section  8). 

3.  Comets   of  Session    remain  unchanged.      The  appointment   of  additional 

Sessions  Judges  and  Assistant  Sessions  Judges  is  provided 
*^  ^       *  for,  and  their  powers  defined. 

4.     This  chapter   deals  with  the    powers   of   Magis- 
*^  ^^      "  trates  and  their  mutual  relations. 

5.  The  nomenclature  of  Magistrates  is  changed ;  instead  of  Magistrates 
■with  full  powers  and  subordinate  Magistrates  of  fii^st  and  second  class,  we  have 
Magistrates  of  first,  second  and  third  class. 

G.  The  Judicial  powers  of  Magistrates  remain  unchanged,  except  that  a 
Magistrate  of  the  second  class  may  pass  a  sentencfe  including  solitary  confinement 
(Section  20). 

7.  Section  21  enumerates  the  principal  powers  (besides  those  of  punishment) 
which  can  be  exercised  by  a  Magistrate  under  the  Act,  and  which  are  vested  in  the 
Magistrate  of  the  district  as  such. 

8.  Section  22  enumerates  the  powers   which  are   common   to  all  Magistrates. 

9.  Sections  23-29  specify  the  powers  which  belong  to  Magistrates  of  the 
first,  second  and  third  class,  and  to  Magistrates  of  divisions  of  districts  as  such,  and 
the  powers  with  which  they  may  be  severally  invested  by  the  Local  Govermnent  or 
by  the  Magistrate  of  the  district. 

10.  It  will  have  been  observed  that  no  Magistrate  other  than  the  Magistrate 
of  the  district  or  of  division  of  district  has  power  to  entertain  any  case  either  on 
complaint  or  Police  report,  unless  specially  authorized  to  do  so ;  but  the  Magistrate 
of  the  district  can  confer  this  power  upon  a  subordinate  cf  any  class. 

11.  Any  first  or  second  class  Magistrate  can  be  placed  in  charge  of  a  division 
of  a  district  (Section  40),  and  has,    when  so   placed,  very  large  powers. 

12.  Power  to  entertain  cases  without  complaint  or  report  is  vested,  as  before^ 
in  Magistrates  of  districts  and  Magistrates  of  divisions  of  districts,  and  may  be  con- 
ferred by  Local  Government  on  first  class  Magistrates.     This  latter  provision  is  new. 

13.  The  power  to  commit  is  given  to  the  Magistrate  of  a  district,  the  Magis- 
trate of  a  division  of  a  district,  and  to  all  Magistrates  of  the  first  class,  and  any 
Magistrate  may  be  empowered  by  the  Local  Government. 

14.  Sections  32  and  34  give  a  list  of  certain  vitiatory  and  non-vitiatory  errors 
in  procedure,  and  Section  33  defines  the  course  to  be  adopted  in  case  of  commit- 
ment by  an  unauthorized  Magistrate. 
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15.  Section  36  re-enacts  Section  445  A.  of  the  old  Code,  with  the  restriction 
that,  where  the  sentence  exceeds  three  years,  the  case  must  be  forwarded  for  con- 
firmation to  the  Sessions  Judge,  who  can  confirm,  modify,  or  annul.  The  proce- 
dure adopted  in  all  cases  tried  under  this  section  must  be  that  prescribed  for  war- 
rant cases. 

The  appeal  lies  to  the  Chief  Court.  A  Deputy  Commissioner  may  not  pass 
sentence  under  this  Chapter  in  cases  sent  up  for  enhanced  punishment  under 
Section  46. 

16.  The  Code  gives  no  power  to  the  Deputy  Commissioner  to  receive  commit- 
ments or  to  sit  as  a  Court  of  Session,  biit  evidently  implies  that  a  case  can  be  made 
over  to  him  by  a  subordinate  to  be  dealt    with   under  this  section  (see  Section  221). 

17.  Section  37  clearly  defines  the  position  of  Magistrates  in  a  district,  and  the 
subordination  of  all  to  the  Magistrate  of  the  district. 

Magistrates  in  a  division  of  a  district  are  subordinate  to  the  Magistrate  of  the 
division  of  the  district,  subject  to  the  general  control  of  the  Magistrate  of  the 
district  (Section  41). 

18.  Section  44  authorizes  the  Magistrate  of  the  district  or  of  a  division  of  a 
district  to  make  over  cases,  however  commenced,  to  a  subordinate,  and  prescribes 
the  procedure.  It  has  been  held  under  the  old  law  that  a  case  taken  up  upon  sus- 
picion [i.  e.,  without  complaint  or  report,)  must  be  tried  by  the  entertaining  Magis- 
trate ;  the  new  section  supersedes  this  ruling.  Analogous  to  this  is  the  provision 
contained  in  the  last  paragraph  of  Section  471,  authorizing  a  Magistrate  to  transfer 
a  case  of  the  kind  referred  to  in  Chapter  XXXY  which  has  been  sent  to  him  for 
trial  or  enquiry.     The  power  with  respect  to  other  cases  remains  unchanged. 

19.  The  procedure  of  a  subordinate  Magistrate  in  cases  beyond  his  jurisdic- 
tion, and  in  cases  where,  having  convicted  the  accused,  he  considers  a  severer  pun- 
ishment than  he  is  able  to  inflict  necessary,  remains  unchanged  j  but  in  the  latter 
case  it  is  specially  provided — 

a. — That  the  accused  must  be  forwarded  to  the  Magistrate  to  whom  the 
case  is  submitted. 

h. — That  in  a  division  of  a  district  the  case  must  be  submitted  to  the  Magis- 
trate of  the  division  of  the    district. 

c.  That  the  Magistrate  to  whom  the  case  is  submitted  is  limited  in  passing 
sentence  to  his  ordinary  powers,  which,  it  is  to  be  observed,  include 
whipping. 

20.  To  the  power  conferred  upon  the  Magistrate  of  the  district  of  withdraw- 
ing cases  from  a  subordinate  has  been  added  that  of  withdrawing  classes  of  cases 
under  authority  given  by  the  Local  Government  (Section  48). 

21.  Magistrates  of  the  first  class  may  be  empowered  by  the  Local  Govern- 
ment to  hear  appeals  from  orders  of  Magistrates  of  second  and  third  class,  and  the 
Magistrate  of  the  district  has  a  power  of  withdrawing  and  referring  any  appeal  from 
or  to  any  subordinate  (Section  47). 

22.  The  Local  Government  may  authorize  the  Magistrate  of  the  district  to 
distribute  business  by  localities. 

23.  Sections  50-56  provide  for  the  creation  of  Benches  of  Magistrates  by  Local 
Government,  rules  for  the  guidance  of  which  will  be  framed  by  the  Magistrate  of 
the  district. 

Benches  of  Magistrates,  as  well  as  first  class  Magistrates,  may  be  iuveste  d 
with  the  power  of  summary  trial  described  below^, 
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24.  The  powers  of  Magistrates  of  the  first  and  s<icoiid  class,  especially  tho 
latter,  have  been  considerably  enlarged  as  to  tho  offences  nnder  the  Indian  Penal 
Code  triable  by  them,  for  tho  details  of  which  column  7  of  Schedule  IV  must  be 
(Studied. 

25.  This  chapter  deals  with  the  appointment  and  offices  of  public  prosecutors. 
Chapter  V.  and  their  relation  to  tho  Courts. 

26.  As  under  tho  old  law,  it  is  only  in  cases  before  tho  Court  of  Session  that 
public  prosecution  is  enjoined.  New  rights  are  given  to  prosecutors  in  the  hearing 
of  appeals  (Section  280),  which  will  be  noticed  below. 

Private  individuals  are  not  entitled  to  prosecute  or  employ  counsel  for 
prosecution  without  the  j^ermission  of  the  Court. 

27.  The  law  of  the  place  of  trial  treated  of  in  this  chapter  receives  an  import- 
Chapter  VI  ^^^^  amendment,  though    details  remain  iu  a  great  degree 

the  same. 

28.  Section  64 — To  the  power  of  transfer,  existing  in  the  Chief  Court,  the 
following  additions  are  made  : — 

a. — The  power  of  transferring  a  "  class  of  cases  or  appeals." 

h. — The  power  of  disposing  of  a  case  itself  instead  of  transferring  it,  in 
which  case  the  procedure  prescribed  for  the  Court  from  which  the 
transfer  was  made  must  be  followed. 

29.  Section  70  is  a  valuable  addition  to  the  law;  it  provides  that,  unless  it 
appears  that  actual  injustice  resulted  from  holding  the  trial  in  a  wrong  place,  the- 
proceedings  shall  be  valid. 

30.  The  jurisdiction    given   to  the  Criminal   Courts   ovei-   European  British 
Chapter  VII.  subjects  is  one  of  the  new  features  of  the  Code. 

31.  Section  71  defines  European  British  subjects. 

32.  Only  a  European  British  subject  can  enquire  into  or  try  offences  com- 
mitted by  a  European  British  subject. 

33.  A  Magistrate  of  the  first  clasS',  being  a  Justice  of  the  Peace,  can  enquire 
into  such  an  off'ence,  and  if  the  case  is  a  Magistrate's  case,  and  such  punishment  is 
adequate,  may,  on  conviction,  pass  sentence  not  exceeding  three  months'  imprison- 
ment or  fine  up  to  Rs.  1,000,  or  both. 

34.  If  such  sentence  seems  inadequate,  or  if  the  case  is  a  Sessions  case,  the 
Magistrate  shall  commit  to  the  Court  of  Session,  but,  if  the  ofl:ence  is  punishable 
with  death  or  transportation   for  life,  the  commitment    shall  lie  to  the  Cliief  Court. 

35.  The  Sessions  Judge  is  competent  to  pass  a  sentence  not  exceeding  one 
year's  imprisonment,  or  fine,  or  both,  or,  if  such  punishment  seem  inadequate,  to 
transfer  the  case  to    the  Chief   Court. 

36.  In  trials  of  Europeans  the  ordinary  procedure  is  to  be  follow^ed,  but  in 
trials  with  Assessors  or  by  Jury  not  less  than  half  the  number  must  be  European. 
British  subjects. 

37.  Sections  79-88  complete  the  law  regarding  the  privileges  of  Europeans 
and  details  of  procedure  to  be  adopted  in  their  case. 

38.  It  will  be  noticed  that,  with  the  exception  of  the  privileges  enacted  in 
this  chapter,  and  of  the  exemption  from  demand  for  security  for  good  behaviour 
(Chapter  XXXVII),  Europeans  are,  equally  with  Natives;  subject  to  the  provisions^ 
of  the  Code, 
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39.  The  changes  in  the  law  as  it   affects  the    action  of  the  Police   have  been 

^        arranged  in  a  convenient    form    and    shown    in    Circular 
Chapters  \  III,  IX,  X.       ^^   ^^  ^^  jg^2,  issued  by  the  Inspector-General  of  Police, 
Panjjib,  to  which  accordingly  officers  are  referred  for  this  branch   of  the  law.'^' 

40.  In  Section  140  a  distinction  is  drawn  between  reports  by  the  Police  ia 
cognizable  cases  in  which  arrests  have  been  made   and  in   non-cognizable  cases. 

The  reason  of  this  distinction  is  that  in  the  former  the  accused  is  entitled  to 
an  adjudication,  and  the  report  therefore  cannot  be  treated  as  a  complaint  and 
dismissed ;  in  the  latter  no  one  has  been  arrested,  and  the  Magistrate  may  dismiss 
the  report,  treating  it  as  a  complaint. 

41.  The  classes  of  Magistrates  who  may  entertain  complaints,  entertain   cases 

without  complaint  and  commit  to  the  Sessions    are  defin- 
Chapter  XI.  ^^  -^^  Sections  141,  142,  143,  and  have  been  summarised 

above  in  paras.  10,  12,  14  of  this  Circular. 

42.  The  rule  regarding  examination  of  complainant,  directing  previous  en- 
quiry, dismissal  of  complaint  and  proceeding  to  compel  appearance  are  substantially 
the  same  as  before  (Sections  144-150). 

43.  It  will  be  observed  that,  though  under  Section  110  a  third  Class 
Magistrate  is  debarred  from  ordering  the  Police  to  investigate  a  non-congnizable 
oifence,  yet  luider  Section  146  any  Magistrate  may  send  a  complaint  to  the  Police 
for  investigation, 

44.  In  all  cases  in  which  a  summons  issues,  and  in  these  only,  a  Magistrate 
may,  if  he  see  sufficient  cause,    allow  the  accused  to  appear  by  agent  (Section  151). 

45.  Both  summons  and  waiTant  shall  ordinarily  be  served  through  the  Police, 

but  may   be    served   by   any  other   person,    in    case    of 
^^P  ^^        '  summons,  "if  the   Magistrate  see    fit;"  in   case   of  a  war- 

rant, *'if  immediate    execution  is   necessary  and   no  Police    Officer  is   immediately 
available"   (Sections  153-161). 

46.  The  summons,  as  in  civil  cases,  must  be  in  duplicate,  one  to  be  left  with 
the  accused,  and  may  be  served  on  the  accused  in  any  district  where  he  may 
be  (Sections  152-154.) 

47.  In  addition  to  the  Magistrate  of  the  district  and  Magistrate  of  division  of 
district,  any  first  class  Magistrate  may  be  empowered  by  the  Local  Government  to 
issue  a  summons  or  warrant  for  ofi^ences  committed  beyond  his  local  jurisdiction 
(Section  157  ).  The  procedure  upon  arrest  of  such  person  is  laid  down  in  Section 
174. 

Chapter  XIII  ^^'     ^^®  ^^^*  paragraph   of  Section  159  is  new.     It 

defines  the  period  up  to  which  a  warrant  of  arrest  remains 
in  force. 

49.  An  important  addition  to  the  law  on  this  subject  is  made  by  Section  162, 
which  authorizes  the  issue  of  a  warrant  to  land-holders, -&c.,  to  be  executed  by  them 
if  the  person  to  be  arrested  enters  on  their  land.  This  power  is  reserved  to  the  Ma- 
gistrate of  the  district. 

50.  Sections  168,  169,  170  contain  the  substance  of  Sections  84,  85,  86  of  the 
old  law.  The  provision  enabling  a  Magistrate  to  issue  warrant  for  arrest  of  a  person, 
known  to  be  in  another  district,  without  the  endorsement  of  the  Magistrate  of  such 
district,  conveys  a  recognition  of  the  practice  prevailing  under  Section  84  of  the  old 
Code. 

*  Vide  Police  Section  oJ£  the  '*  JPanjab  Record  "  for  (September  1872,  pp.  71—83. 
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51.  Section  171  corresponds   -with   Section   183  of  4he  old,  but  adds — 

(a.) — That  it  is  in  the  discretion  of  tlie  Magistrate  to  take  evidence  or  not 
before  issuing  process  to  compel  the  presence  of  an  absconder. 

(b.) — That  these  proceedings  to   compel    appearance    cannot   be    taken    in 
summons  cises.     This  was  before  implied. 

(c.) — That  the  statement  of  the  Magistrate   is   conclusive   evidence  of  the 
regularity  of  the  proceedings. 

52.  In  Section  172  the  words  "at  the  same  time"  of  the  corresponding  Section 
(184)  of  the  old  Code  have  been  omitted,  so  that  the  order  of  attachment  need  not 
now  be  issued  simultaneously  with  the  proclamation. 

The  attachment  may  be  extended  to  property  out  of  the  jurisdiction  of  the  issu- 
ing Magistrate  when  the  warrant  has  been  endorsed  by  the  Magistrate  of  the  district 
in  which  the  property  is. 

53.  It  may  be  here  remarked,  to  save  constant  repetition,  that  this  latter  pro- 
vision applies  to  all  cases  of  attachment  of  property  under  the  new  Code. 

54.  The  last  paragraph   of  Section    186    is  new.     It   provides  for  the  trial  of 
Ch    te   XIV  persons  who,  though  not  insane,  cannot  be  made  to  under- 
stand the  proceedings  of  the  Court. 

55.  In  Section  187  concerning  the  closing  of  the  Court  against  the  public,  the 
words  "  triable  by  a  Court  of  Session  or  by  a  Supreme  Court  of  Judicature  "  in  the 
con-esponding  Section  (279)  of  the  old  Code  have  been  omitted ;  so  that  the  power  of 
doing  so  is  extended  to  all  cases. 

56.  Section  188  legalizes,  in  all  cases,  what  could  under  the  old  procedure,  be 
allowed  in  summons  cases  only,  viz.,  "  the  compounding  in  Court  of  offences  which 
can  be  lawfully  compounded." 

If  the  offence  is  covered  by  the  exemption  to  Section  214,  Indian  Penal  Code,  it 
can  be  compounded  either  in  or  out  of  Court, — such  composition  being,  as  far  as  the 
accused  is  concerned,  equivalent  to  an  acquittal. 

57.  The  second  clause  of  Section  191  expresses,    what  was  before  implied,  the 
Chauter  XV  liberty  of  the  accused  to  examine  and  re-examine  his  own 

witnesses. 

58.  Section  193,  on  the  examination  of  the  accused,  is  more  explicit  than  the 
corresponding  Section  (202)  of  the  old  law.  It  adds  the  words  "  without  previously 
warning  the  accused,"  points  out  that  the  Magistrate,  in  weighing  the  evidence,  may 
take  into  account  the  non-responsion  or  false  responsion  of  accused,  and  defines  how 
far  the  answers  given  by  accused  may  be  used  against  him. 

59.  This  Section  (193),  regarding  the  examination  of  the  accused,  applies  also 
to  warrant  cases. 

(Compare  also  Sections  250-342.) 

60.  The  explanation  annexed  to  Section  194  shows  what  is  meant  by  "reason- 
able cause  "  for  a  remand. 

61.  Section  195  enacts,  in  the  form  of  explanations,  three  rules,  which  by 
practice  have  grown  into  law  concerning  the  discharge  of  the  accused. 

62.  In  Section  196  the  words  "  which  appears  to  justify  him  in  sending  the 
accused  for  trial"  are  substituted  for  the  words  of  the  old  Section  226,  "  which  appears 
to  be  sufficient  for  the  conviction  of  the  accused." 
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63.  Section  197  directs  that,  where  a  native  and  a  European,  who  is  about  to 
be  committed  to  the  Chief  Court,  are  conjointly  charged,  the  native  also  shall  be 
committed  to  the  Chief  Court. 

64.  The  explanation  annexed  to  this  Section  declares  as  law,  w^hat  has  hither- 
to been  a  matter  of  ruling,  that  a  commitment  once  made  can  be  quashed  by  the 
Chief  Court  only,  and  only  on  a  point  of  law. 

65.  Section  198  adds  to  the  old  law  that  reasons  for  commitment  are  to  be 
recorded  by  the  Magistrate  ;  this  was  the  practice  before  ;  also  that  a  copy  of  the 
charge  be  sent  to  the  prosecutor,  together  with  the  order  to  conduct  the  prosecution. 

66.  The  rules  regarding  summoning  of  witnesses  in  all  cases  will  be  noticed 
below. 

67.  Section  201  makes  it  discretionary  with  the  Magistrate  to  furnisli  copies 
of  depositions  free  of  cost. 

^^„„,  „Y\rT  68.     Warrant  cases  and  summons  cases  are   defined 

Chapter  XVI.  i„  Sections  148,  149. 

69.  Section  203  enacts  the  following  rules  for  summons  cases : — 

(a.) — No  formal  charge  is  required ;  this  was  implied  in  the  old  law, 

(6.) — Conviction  may  be  for  any  offence   being  a  summons   offence   proved 
by  the  facts. 

(c.)     Defect  in  complaint  or  summons  shall  not   ordinarily  invalidate  pro- 
ceedings. 

70.  In  Section  204  the  words  "  or  otherwise"  have  been  inserted.  However 
the  accused  is  produced,  the  Magistrate  can  proceed  with  the  case. 

71.  Section  206  adds  to  the  old  law  that  accused's  ''admission  shall  be  record- 
ed"— a  mere  verbal  addition. 

72.  Conviction  upon  admission  under  this  Chapter  is  limited  to  conviction  of 
a  summons  offence. 

It  is  to  be  observed  that  in  all  trials  of  any  kind  a  competent  court  can  convict 
on  the  admission  of  the  accused  (Section  324).  " 

Practically,  the  above  limitation  comes  to  this.  If  the  accused  in  a  summons 
case  confesses  to  an  offence  not  covered  by  this  Chapter,  he  must  be  formally  charged 
before  conviction. 

73.  Section  212  provides  that  the  dismissal  of  a  summons  case  shall  operate  as 
an  acquittal,  but  none  but  bond  fide  summons  cases  can  be  dismissed  under  this  Chapter. 

74.  The  three  explanations  annexed  to  Section  215  must  be  noted.     Formerly 

fxv.    i.     VA7TT  they  were  points  that  had    been   ruled ;  they    have    now 

Chapter  XVII.  .      -^         i    j-   j  •     xi,    n  j 

been  embodied  m  the  Code. 

75.  The  test  for  determining  whether  the  omission  to  prepare  a  charge  invali- 
dates a  trial  or  not  is  this  : — "Has  the  result  been  a  failure  of  justice  %"  If  there  has, 
the  trial  must  be  recommenced  at  the  point  at  which  the  charge  should  have  been 
drawn  up  (  Section  216  ). 

76.  Section  218  adds  to  the  old  law  that  the  Magistrate  may,  but  is  not  bound 
to,  receive  a  written  statement  from  the  accused. 

77.  The  explanation  annexed  to  Section  220  explicitly  lays  down  that  when  a 
charge  has  been  drawn  up  there  must  be  either  au  acquittal  or  a  conviction  :  with- 
out a  charge  there  can  be  neither. 
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78.  At  any  stage  of  the  proceedings  of  a  trial  a  Magistrate  may  change  his 
course  and  proceed  (1)  to  counnit  to  the  Sessions,  (2)  to  make  accused  over  to  Dei)uty 
Commissioner  empowered  under  Section  36,  or,  (3)  if  he  is  not  competent  to  connnit, 
to  make  the  case  over  to  one  who  is  (Section  ^21). 

79.  This  Chapter  contains  an  impoi-tant  innovation.     It  ^mpow^rs  the  Magis- 
Ch     f     YVTTT  trate  of  the  district  (  and  any  Magistrate  of  the  first  class, 

and  Benches  of  Magistrates  may  be  authorized  by  the 
Local  Government )  to  deal  in  a  simimary  manner  with  all  summons  cases  and  certaiu 
coumion  warrant  cases  of  a  not  heinous  character. 

^0.     The  main  features  of  tlie  procediu-e  are  as  follows : — 

In  cases  where  sentence  does  not  exceed  three  months  or  fine  of  Rs.  200,  no 
record  is  required.  It  will  be  sufficient  to  enter  certain  specified  particulars  of  the 
case, — date,  names,  oftence  and  so  forth, — in  a  register;  and  from  such  sentence  there 
is  no  appeal  (except  in  case  of  European  British  subjects,  Section  79,  and  in  cases 
of  contempt,  Section  268). 

In  cases  where  a  sentence  exceeds  three  months  or  fine  of  Rs,  200,  instead  of 
the  entries  in  the  register,  a  brief  judgment  will  be  recorded  by  the  presiding  officer, 
giving  the  substance  of  the  evidence,  in  addition  to  the  particulars  required  by  the 
register. 

81.  Benches  of  Magistrates  of  second  and  third  class  powers  may  b«  empower- 
ed by  Local  Government  to  deal  summarily  with  the  offences  specified  in  Section 
225,  but  a  brief  judgment  must  in  all  cases  be  recorded,  and  the  decisions  are  subject 
to  the  ordinary  laws  of  appeal. 

82.  The  explanation  annexed  to  Section  233,    declaring   that,  if  a  case  triable 
X^h    f     XTX  ^y  J^^O"^  ^^  tried  wdth  assessors    and  vice   vejsd,  the  trial  is 

'  not  ordinarily  invalidated,  is  new. 

83.  The  officer  specially  empowered  to  prosecute  in  Sessions  cases  must  derive 
his  authority  from  the  Magistrate  of  the  district  ( Section  235 ),  unless  he  is  a 
public  prosecutor. 

84.  The  minimum  number  of  ajury  is  reduced  from  five  to  three. 

85.  Section  248,  admitting  the  examination  of  the  accused  before  the  Magis- 
trate to  be  evidence,  omits  that  portion  of  the  corresponding  section  ot  the  old  law 
(366)  which  declares  that  Ihe  attestation  of  the  Magistrate  is  proof  of  such  exami- 
nation, as  having  been  superseded  by  Section  80  Indian  Evidence  Act. 

86.  Section  249  is  new\  It  enacts  that  the  deposition  given  in  the  prelimi- 
nary enquiry  of  a  witness  who  is  present  at  the  trial  is  admissible  as  evidence  by 
the  Court  of  Session  or  High  Court, 

87.  It  will  be  observed  that  the  niles  as  to  admission  of  medical  evidence 
and  report  of  Chemical  Examiner  remain  the  same,  and  are  given  in  Chapter  XXIV. 

88.  The  rules  as  to  deposition  of  deceased  witness  and  dying  declaration  are 
omitted,  as  being  provided  for  in  the  Indian  Evidence  Act. 

89.  Section  250  contains  an  enlargement  on  the  law  of  the  coiTesponding 
Section  373  of  the  old  Code.  By  this  section  the  Court  may  at  any  stage  of  the 
proceedings  examine  the  accused,  and  is  bound  to  do  so  when  the  prosecution  is 
closed,  and  before  the  accused  is  called  upon  for  his  defence. 

90.  Sections  251  and  252  contain  with  modifications  the  law  in  Sections 
373-376  of  the  old  Code.  In  these  sections  the  rules  for  the  conduct  of  the 
defence,  the  prosecutor's  right  of  address  and  reply  are   clearly   stated. 
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91.  Sections  256-257  are  new  ;  they  define  the  relative  duties  of  Judge  and 
Jury. 

92.  By  section  258  a  juryman  or  assessor  can  be    examined  as  a  witness. 

93.  Section  261,  enacting  that  the  court  must  consider,  but  is  not  bound 
by,  the  oj^inion  of  assessors,  is  an  enlargement  of  the  last  clause  of  Section  324  of 
the  old  Code. 

94.  Section  263. — The  hist  three  paragraphs  of  this  section  are  new,  and 
simplify  the  law  relating  to  the  result  of  a  verdict  where  the  jury  are  not  unani- 
mous,— the  legal  majority  as  specified  in  Section  328  ot  the  old  Code  is  done  away 
with.  The  present  law  stands  tlius: — If  the  Court  agrees  with  the  verdict  of  the 
majority,  it  shall  pass  order  accordingly.  If  it  dissents,  it  may  submit  the  case 
for  order  of  the  Chief  Court. 

95.  By  Section  267  appeals  from  orders  requiring  security  for  good  behaviour 
Chapter  XX  ^^^  *^  *^^®    Magistrate    of  the  district,  instead    of   to  the 

Court  of  Session  ;.  and  when   such  an  order  is  passed   by 
the  Magistrate  of  the  district  there  is  no  appeal   at  alh 

96.  Section  269. — In  all  cases  of  ordinary  appeals  from  orders  of  Magistrate 
of  District  and  Magistrate  of  first  class,  the  appellant  is  bound  to  give  notice  of 
appeal  to  Magistrate  of  district,  with  a  view  to  allowing  him  an  opportunity  of 
arranging  for  defending  the  appeal. 

97.  Section  271  details  the  duties  of  the  Sessions  Court  and  Chief  Court  in 
cases  of  reference,  where  such  reference  is  likely  to  clash  with  the  prisoner'^  right 
of  appeal. 

98.  Section  272  introduces  a  new  feature  into  the  criminal  law.  It  allows 
an  appeal  on  behalf  of  and  by  order  of  Local  Government  from  an  original  or 
appellate  judgment  of  acquittal, — the  period  for  such   appeal   being  unlimited. 

99.  Section  273  is  a  little  fuller  than  the  corresponding  Section  411  of  the 
old  Code,  and  paragraphs  2  and  3,  limiting  the  appeal  of  persons  canvicted  on  their 
own  plea,  are  new. 

In  the  section  as  it  now  stands  sevei*al  rulings  are    embodied. 

100.  Section  274  lays  down  the  rule  of  appeal  from  summary  trials,  and 
explicitly  declares,  what  was  before  a  matter  of  ruling,  when  exemption  from  appeal 
is  and  is  not  annulled  by  the  natin-e  of  the    sentence. 

101.  Section  275  is  the  same  as  the  old  Section  416,  except  that  "judgment" 
is  substituted  for  "sentence." 

102.  In  Section  276  the  words  "judgment  or  other  order"  have  been  sub- 
stituted for  "final  sentence  or  order"  of  the  old    Section  440. 

103.  Incases  tried  by  jury  it  is  now  compulsory  that  a  copy  of  the  Judge''s 
charge  to  the  jury  as  well  as  of  the  judgment  be  furnished  on  application. 

104.  The  words  "any  persou  affected  by  such  sentence  or  order"  are  sub- 
stituted for  "any   party  to    the  case  in  which    such  sentence    or  order  was  passed." 

105.  Section  278  adds  to  Section  417  of  the  old  Code  an  obligation  on  the 
appellate  Court  "to  fix  a  reasonable  time  within    which  the    appellant"  may  appear. 

106.  Section  279  is  new.  It  provides  that  the  appellate  Court  shall  give 
notice  of  hearing  of  appeal  to  appellant,  and,  if  the  appeal  be  to  Sessions  or  Chief 
Court,  to  the  Magistrate  of  the  District  also,  with  a  view  to  his  warning  the 
prosecutor. 
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107.  Section  G2  has,  it  will  be  observed,  laid  doj^-ii  the  general  rule  that 
notice  of  appeal  and  a  copy  of  the  grounds  shall  be  given  to  the  public  prosecutor 
in  cases  prosecuted  by  him. 

108.  Section  280  provides  for  the  hearing  of  the  empowered  prosecutor  as 
well  as  of  the  appellant,  and  atithorizes  the  Court  to  enhance  the  punishment,  if  it 
thinks  fit,  with  the  proviso  that,  if  the  appeal  is  from  any  Magistrate,  the  enhanced 
punishment  shall  not  be  in  excess  of  the  powers  of  a  first  class  Magistrate. 

109.  Section  282  adds  to  the  old  Section  422  that  the  appellate  Court  is 
competent  to  take  further  evidence  itself.  From  sentence  passed  upon  evidence  so 
taken  no  fresh  right  of  appeal  arises. 

110.  Section  283  enlarges  upon   the  old  Section  426. 

111.  Section  284  substitutes  "shall"  for  "may"  of  the  old  Section  427, 
making  it  compulsory  on  the  appellate  Court  to  amml  a  conviction  made  by  a  court 
not  having  jurisdiction. 

112.  Section  285. — Orders  of  appellate  Court  are  final   except — 

1.  In  case  of  revision. 

2.  Where  Government   direct   an   appeal  from   an   appellate   order   of 
acquittal. 

113.  Section  287. — In  the    case    of  conviction     of  a   capital    offence   where 

_.     ,     ^-^T  capital  sentence    is  not  passed,    the    Court   must  record 

Cliapter  XXI.  , ,  ^  i      •     -^     •    J  i 

^  the  reason  why  in  its  j  udgment. 

This  has  been  the  practice  before,  although  only  required  by  law  in  the 
periodical  statement. 

114.  Section  288. — The  Chief  Court  as  a  Court  of  reference  is  now  competent 
to  acquit  the  accused  or  to  direct  further  enquiry  in  cases  tried  by  jury  as  well  as 
in  cases  tried  with  assessors. 

115.  In  case  of  such  further  enquiry  being  made,  the  presence  of  jurors  or 
a8sessoi*s  is  prohibited,  and  the  presence  of  the  convicted  person  may  be  dispensed 
with. 

116.  In   this   Chapter  the  powders   of  revision  of  the  Chief  Court  have  been 
Chapter  XXII.  considerably  amplified. 

117.  To  the  grounds  on  which  a  Court  of  Session  or  Magistrate  of  a  district 
may  call  for  a  record  of  a  Subordinate  Court  with  a  view^  to  revision  is  added  that 
of  the  punishment  being  too  severe  or  inadequate   (Section  296). 

118.  No  person  has  a  right  to  be  heard  before  the  Chief  Court  in  the  exercise 
of  its  powers  of  revision  (Section  297,  last  para.). 

119.  In  all  cases  the  power  of  interference  whether  in  appeal  or  revision  is 
only  to  be  exerted  where  there  has  been  a  failure  of  justice   (Sections  283-300). 

120.  This    Chapter,    oii  execution,    collects    and   arranges   under    one   head 
n     t     XX ITT  several  sections   of  the    old  Code    on  the  subject,  with  a 

few  emendations,  embodies   four   executive   sentences  of 
the  Whipping  Act,  and  adds  a  few  new   provisions. 

121.  Sections   306  and  315  are  new. 

The  first  prescribes  the  course  to  be  adopted  where  a  woman  sentenced  to 
death  is  found  to  be  pregnant.     In  practice  this    course  has  always  been   followed. 

122.  The  second  should  be  read  with  Section  75,  Indian  Penal  Code.  It 
directs  that  in  case   of  second   conviction  of  an  offence  punishable  with  3  years  and 
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upwards  under  Chapters  XII  and  XVII  of  the  Indian  Penal  Code  the  offender 
must  be  either  committed  to  the  Sessions  Court  or  made  «ver  for  trial  to  the 
Magistrate  of  the  district  invested  with  enhanced  powers  under  Section  36. 

123.     The  emendations  and  additions  are  mainly  as  follows : — 

a. — The  law  regarding  levy  of  fine  does  not  apply  to  cases  where  any  special 
procedure  is  prescribed  for  recovery,  but  applies  to  all  other  cases  (Section 
307). 

h. — The  warrant  may  be  issued  either  by  sentencing  Magistrate  or  his 
successor  (Section  307). 

c. — The  power  of  awarding  compensation  is  given  to  a  Court  acting  in  its 
appellate  or  revising  jurisdiction,  provided  fine  has  formed  part  of  the 
sentence  (Section  308). 

d. — The  period  within  which  compensation  awarded  by  a  court  whose 
decision  is  open  to  appeal  or  revision  shall  not  have  been  paid  has  been 
altered  from  two  months  to  the  time  prescribed  for  appeal  or  time  of 
decision  of  appeal  (Section  308). 

c — In  event  of  a  suit  for  damages,  amount  aw^arded  in  compensation  must 
be  taken  into  account  (Section  308). 

/. — Where  sentence  of  fine  only  is  imposed,  the  imprisonment  in  default  is 
limited  only  by  the  power  of  imprisonment  of  the  sentencing  Magistrate. 
This  is  subject  of  course  to  the  restrictions  imposed  by  Sections  64-65, 
Indian  Penal  Code  (Section  309). 

g. — In  Section  314  the  words  ''at  one  trial"  are  substituted  for  "atone  time,'* 
and  "  any  law  for  the  time  being  in  force"  for  "  the  Indian  Penal  Code." 

h. — The  Government  can  revoke  a  conditional  pardon  when  the  conditions 
are  not  fulfilled  (Section  322). 

i — Power  to  commute  sentence  is  vested  in  the  Government  (Section  322). 

J.— The  power  of  awarding  imprisonment  in  lieu  of  an  unexecuted  poy^tion 
cf  a  sentence  of  whipping  is  new  (Section  313). 

Many  of  the  above  merely  serve  to  embody  in  the  law  what  were  before  matters 
of  practice  or  ruling. 

Part  Vlll-ChapterXXIV.  ^^^-     '^^^^^  Chapter,  on  evidence,  is  applicable  to 

all  criminal  cases. 

125.  Section  324  lays  down  the  general  rule  that  any  competent  court  may. 
convict  an  accused  on  his  own  admission. 

126.  Sections  323-325. — The  rule  as  to  admission  of  medical  evidence  or  re- 
port of  Chemical  Examiner  is  substantially  the  same. 

127.  Section  326  is  new;  it  corresponds  with  Section  9  of  Act  XV  of  1852, 
and  lays  down  the  mode  of  proving  previous  convictions  and  acquittals ;  the  pro- 
duction of  a  certified  copy  of  charge,  finding  and  sentence  is  sufficient  (this  should 
be  filed  with  the  record). 

128.  Section  327  is  an  important  innovation  ;  it  provides  for  the  recording  of 
evidence  by  a  competent  court  in  cases  wdiere  the  accused  has  not  been  arrested. 
Such  record,  in  the  event  of  a  subsequent  capture,  can  be  used  in  evidence  against 
him  if  the  witnesses  are  not  forthcoming. 

129.  Sections  328-329  lay  down  the  law  as  to  convictions  and  commitments 
on  evidence  recorded  partly  by  one  officer  and  partly  by  another. 
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130.  a. — With  regard  to  trials,  if  the  accused   object,    the   trial   mast   com- 

mence anew. 

h. — In  case  of  conviction  on  evidence  recorded  partly  by  one  and  partly 
by  another,  any  court  of  appeal  or  revision,  and  when  the  conviction 
has  been  made  by  a  Suboixiinate  Magistrate,  the  Magistrate  of  the 
district,  without  appeal,  may  set  aside  the  conviction,  and  order  a 
new  trial,  if  it  appear  that  the  accused  has  been  materially  prejudiced 
by  the  procedure. 

e. — Commitments  on  evidence  so  recorded  are  in  every  case   sustainable^ 

131.  Section  330  introduces  a  rule  for  the  examination,  under  certain 
circumstances,  of  a  witness  by  commission  analogous  to  the  commission  in  civil 
cases.  A  Magistrate  cannot,  however,  issue  a  commission  except  with  the  sanction 
of  the  Court  of  Session. 

ChaDter  XXV  ^^^'     This  Chapter  places   in    convenient    form  the 

rules  for  the  taking  of  evidence  of  complainants   and  wit- 
nesses.    They  are  mainly  as  follows  : — 

133.  1. — Section  335  gives  the  Local  Government  power  of  ordering  that  in 
certain  cases — ■ 

(a.)     In  any  Court  of  Session, 

(6.)     In  any  district  or  part  thereof, 

(c.)     Before  any  Magistrate  or  class  of  Magistrates, 
the  evidence  shall  be  taken  down  by  the  Judge  or  Magistrate   with   his   own   hand 
and  in  his  own  language,  and  shall  be  signed  by  him. 

2.  Section  333  prescribes  that  in  all  the  cases  referred  to  in  Section  222 
(including  all  summons  cases)  which  are  tried  by  Magistrates  of  1st  and  2nd  Class, 
otherwise  than  at  a  summary  trial,  the  Magistrate  shall  make  with  his  own  hand 
a  memorandum  of  the  evidence  of  each  deponent  and  sign  it.  Under  both  these 
modes  (Sections  335-333)  no  vernacular  depositions  are  required. 

3.  Section  334  directs  that  in  all  other  cases,  whether  tried  by  Magistrate  or 
Court  of  Session,  the  evidence  shall  be  recorded  in  the  vernacular  of  district  under 
the  personal  direction  and  superintendence  of  the  Judge,  and  a  memorandum  of  the 
evidence  of  each  deponent  shall  be  made  by  the  Judge  himself  and  signed  by  him. 

a.     Such  evidence  shall  be  in  narrative  form. 

h.  Any  particular  question  and  answer  may  be  taken  down  at  discretion 
of  Judge. 

c.     It  shall  be  read  over  to  deponent,  and,  when   necessary,    corrected. 

This  procedure  must  be  followed  in  all  cases  tried  by  third  class  Magistrates. 

4.  An  option  is  allowed  to  Magistrates,  in  the  cases  referred  to  in  Section 
333,  of  adopting  the  more  elaborate  mode  of  record. 

5.  In  all  cases  (a)  w^here  the  Judge  is  unable  to  follow  the  prescribed  form 
he  must  record  the  reason  of  his  inability  to  do  so ;  (b)  the  evidence  must  be,  if 
necessary,  interpreted  to  the  accused  ;  (c)  the  Judge  is  at  liberty  to  record  remarks 
on  the  demeanour  of  the  deponent. 

134.  The  special  provisions  w^here  the  evidence  is  given  in  English,  where  the 
Judge  is  an  English-speaking  native,  <fcc.,  need  not  be  particularly  noticed. 

135.  Section  342  reiterates,  as  a  general  rule,  what  has  been  specially  provided 
for  in  each  kind  of  trial,  viz.,  the  power  of  the  Court  to  question  accused  at  any 
Stage  of  the  proceedings. 


i 
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136.  Section  346,  like  the  corresponding  Section  of  the  old  Code  205,  lays 
down  that  the  examination  of  the  accused,  including  every  question  and  answer, 
shall  be  recorded  in  full — signed  and  certified  by  the  Judge.  When  the  examina- 
tion is  not  taken  down  by  the  Judge  himself,  a  memorandum  of  the  examination  is 
required  in  his  haiid-writing  and  under  his  signature. 

The  attestation  by  the  accused  of  the  record  of  examination  is  new, — so  also 
is  the  last  para,  of  this  Section  shewing  the  course  to  be  adopted  by  the  Court  of 
Session  in  cases  where  the  provisions  of  the  Section  have  not  been  observed  in  the 
preliminary  enquiry. 

137.  Sections  347-8-9,  correspond  to  Sections  in  old  Code  209-210-211.  The 
power  of  granting  conditional  pardon  is  restricted  to  cases  triable  exclusively  by 
Court  of  Session ;  it  is  added  by  the  present  enactment  that  the  fact  of  having 
tendered  a  pardon  and  examined  the  accused  as  a  witness,  precludes  the  Magistrate 
from  trying  the  case  himself,  and  that  the  statement  made  by  a  person  under  con- 
ditional j)ardon  may,  if  such  pardon  has  been  revoked,  be  used  as  evidence  against 
liim. 

138.  Section  349  is  more  explicit  in  its  terms  than  the  corresponding  Section 
of  the  old  Code  (211)  as  to  when  a  Magistrate,  Court  of  Session,  or  Chief  Court  may 
commit,  or  direct  a  commitment  of  a  perse  n  to  whom  pardon  has  been  tendered. 

Oil    t     XXVI  ^^^'      ^^^  procedure  for  compelling   the  attendance 

of  witnesses  is  the  same  as  under  the  old  law. 

140.  The  duty  of  the  Courts  as  to  the  summoning  of  witnesses  in  the  different 
kinds  of  cases  is  as  follows  ; 

I. — General. 

Section  351  lays  down  a  general  rule  applicable  to  all  cases,  viz.  that  it  is  the 
di;ty  of  the  Court  to  summon  any  witness  whose  evidence  is  essential  to  a 
just  decision  of  a  case. 

II. — Enquiries  into  Sessions  Cases. 

1.  The  Magistrate  shall  summon  for  the  prosecution  such  witnesses  as  he 
thinks  necessary. 

2.  It  is  discretional  with  the  Magistrate  to  summon  to  give  evidence  in  hia 
own  Court  any  witness  offered  in  behalf  of  the  accused,  but  he  must  record  his  rea- 
son for  refusing  to  summon  such  witness. 

3.  It  is  discretional  wdth  him,  after  commitment  and  before  commencement  of 
trial,  to  summon  and  examine  supplementary  witnesses. 

4.  It  is  obligatory  on  him  to  summon  to  give  evidence  before  the  Court  of 
Session  the  witnesses  named  in  the  list  given  in  by  the  accused  whose  commitment 
has  been  made  or  determined  on,  unless  he  is  of  opniion  that  any  witness  is  included 
for  the  purpose  of  vexation,  delay,  &c.,  in  which  case  he  may  either  refuse  to  sum- 
mon, or  in  doubtful  cases  summon  on  condition  of  the  accused  depositing  costs. 

5.  It  is  discretional  with  the  Magistrate  to  allow  the  accused  to  give  in  a 
further  list  of  witnesses  and  to  summon  them,  subsequent  to  commitment. 

III. — Summons  Cases, 

1.  It  is  obligatory  on  Magistrate  to  hear  the  witnesses  produced  by  either 
party  on  day  fixed. 

2.  It  is  discretional  with  the  Magistrate  to  summon  any  witness  on  either  side  ; 
if  he  does  sO;  he  may  in  iion-cogni^able  cases  required  a  deposit  for  costs. 
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IV. — Warrant  Cases.        • 

1.  The  Magistrate  must  summon  for  the  prosecution  any  witnesses  whom  he 
thinks  necessary. 

2.  He  must  summon  any  witness  named  for  the  defence,  but  if  he  thinks  a 
witness  is  named  for  purpose  of  vexation,  dehay,  &c.,  he  m;iy  refuse  to  summon 
him,  recording  his  reason  for  so  doing  ;  such  refusal  is  open  to  appeal ;  in  doubtful 
cases  he  may  summon  on  condition  of  the  accused's  depositing  costs. 

V. — Sessions  Trials. 

Accused  may  examine  as  a  witness  any  person  who  is  present,  though  not 
included  in  his  list ;  but  he  cannot  claim  to  have  any  fresh  witness  summoned. 

141.  Sections  365-6-7  provide  for  securing  documentary  evidence,  and 
impounding  such  documents  as  the  Court  think  necessary. 

142.  There  are  alterations  or  additions  of  more  or  less  importance  in  the 
following  Sections : — 

Section  368,         old  Section     114 

Section  370,           „  „            115 

Section  371,           „  „            116 

Section  373,           „  „           118 

Section  380,           „  ,,143 
which  need  not  be  particularly  noticed  here. 

143.  Section  369,  concerning  the  search  for  a  letter  in  the  custody  of  the 
Postal  Department,  is  new. 

144.  Section  387,  legalising  the  existing  practice  of  searching  an  an-ested 
person,  is  also  new. 

145.  The  law  regarding  bail  remains  substantially  unchanged,  the  alteration 
Chapter  XXVIII.  being  for  the  most  part  for  the  purpose  of  elucidating 
Bail.  frilly  what  was  really  the  law  before. 

146.  Orders  for  exacting  the  penalty  by  attachment  and  sale  when  passed  by 
a  subordinate  Magistrate  are  made  appealable  to  the  Magistrate  of  the  district, 
who  can  also,  as  before,  revise  without  appeal  ( Section  398.  ) 

147.  The  deposit  of  money  or  promissory  notes  in  lieu  of  bail  is  now  dis- 
tinctly declared  illegal  in  cases  where  security  is  demanded  for  good  behaviour 
(Section  399). 

148.     This    Chapter    contains   the     provisions    of 
Chapter  XXIX.  Chapter  XXIII  of  the  old  Code. 

149.  The  main  innovation  is  the  association  of  the  Sessions  Judge  with  the 
Collector  in  preparing  and  revising  the  lists  of  jurors  and  assessors. 

150.  A  few  additions  and  modifications  are  made  in  the  law  of  exemptions, 
and  the  privilege  of  being  excused  on  representation  of  Head  of  Department  is 
extended  to  Kailway  Ofiicials. 

151.     This  chapter  corresponds  with  Sections    130-- 
Chapter  XXX.  132c.  and  Sections  431-438  of  the  old  law. 

152.  The  law  concerning  suspicious  property  is  the  same,  except  that  the 
power  to  sell  has  been  slightly  extended,  and  an  appeal  is  allowed  from  order 
disposing  of  the  property  or  proceeds  (Section  417). 
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153.  The  rules  regarding  lunatics  are  substantially  the  same.     The   duties 

which   were  before    performed  by  the  officer    in  charge  of 
Chapter  XXXI.  ^^^^    j.^q   ^^^^   devolve    upon    the    Inspector-General    of 

Prisons. 

154.  The  powers  of  detention  vested  in  the  Local  Government  have  been 
somewhat  extended. 

155.  This  is  a  re-enactment  of  Chapter  X,  the  material  changes  being  such  as 
Chapter  XXXII.  ^^'^  necessitated  by  the  new  law  regarding  European  Brit- 
ish subjects,  and  the  allowing  appeals  from  orders  -of  this 

nature,  whatever  may  be  the  amount  of  the  sentence. 

Chapter  XXXIII.  ^^^'     The  law  on  "  Charges  "    has  been  re-modelled 

and  enlarged,  and  calls  for  careful  study  of  the  Courts. 

157.  Section  460  con-esponds  with  Section  55  of  the  old  Code,  but  is  amplified 
with  reference  to  the  new  law  on  charges. 

158.  Section  461  is  substantially  the  same   as   Section    381  of  the  old  Code  ; 
Chapter  XXXIV  *^^  remaining  three  Sections  of  this  chapter  are  new,  and. 

deal  with  the  law — 

a.     As  to  time  and  place  of  pronouncing  judgment. 

h.     The  language  in  which  judgment  is  to  be  written. 

c.     What  the  jujlgment  is  to  contain,  and  miscellaneous  rules  regarding  it, 

159.  The  forms  of  finding  and  sentence  laid  down  in  the  old  Code  are  omitted ; 
the  finding,  judgment  and  sentence  will  now  form  one  proceeding. 

160.  It  is  provided  that  a  copy  of  the  judgment  in  his  own  language  shall  be 
given  to  the  accused  as  soon  as  possible. 

Ch    t     XXXV  ^^^'     ^^®  ^^^  ^^    substantially   the    same  as   that 

^  '  enacted  in  Chapter  XI  of  the  old  Code,  with  a  few  amend- 

ments and  additions. 

162.  Section  470  is  new  ;  it  defines  the  time,  nature,  and  scope  of  the  sanc- 
tion required  by  the  three  preceding  Sections,  and  explains  that  a  report  or 
application  by  the  Court  concerned  is  sufficient. 

163.  In  case  of  all  offences  referred  to  in  Sections  467,  468,  469,  the  Court 
before  whom  the  oftence  was  committed  may,  if  competent  to  commit,  commit  the 
case  itself  (Section  471)  ;  but  it  will  be  observed  with  reference  to  Section  474,  that 
unless  the  case  is  one  triable  exclusively  by  the  Court  of  Session,  a  Civil  Court  is 
not  empowered  to  exercise  all  the  powers  of  a  Magistrate. 

164.  In  case  of  adultery,  any  person  under  whose  care,  on  behalf  of  her 
husband,  the  woman  was  living  can  prosecute  (Section  478). 

165.  This   chapter  is  entirely   new,  and  has  been   added  to  the  Code  with    a 
Ch    t     XXXVI  view    of  expressly   declaring   as    law    what    was    before 

vaguely  understood,  viz.,    the  duties    and  responsibilities 
of  the  Magistrate  and  Military  in  dispersion  of  unlawful  assemblies. 

Ch    +     XXXVII  ^^^'     ^^^  ^^^  regarding   security  to  keep  the  peace 

^  *  remains     substantially   the    same    as     that   laid     down 

in  Chapter  XVIII   of  the  old  Code. 

167.  The  additions  are  for  the  most  part  for  the  purpose  of  expressing  what 
was  before  a  matter  of  inference  or  ruling.  The  most  noticeable  are  the  follow- 
ing :— 

a.     The  imprisonment  in  default  is  to  be  simple. 


4i  CHIEF  COURT  CIRCULAR  ORDERS.  [  Recoud 

b.  The  Majristrate  of  district  may  discharge  anj^  recognizance  and  surety 

taken  by  a  subordinate  Magistrate  or  by  his  predecessor. 

168.     The  three  last  paragraplis  of  Section  502  are  new  and  noteworthy. 

Chapter  XXXVIII  ^^^*     ^^^^^   corresponds   with    Chapter  XIX  of  tho 

old  Code. 

170.  From  additions  made  to  Sections  504,  50G,  507,  509,  and  from  tlie  new 
Section  516  it  will  be  observed  that  the  Magistrate  is  not  only  allowed  but  is  bound 
to  weigh  the  character  and  quality  of  the  security  offered  before  accepting  it. 

171.  These  paras  have  been  added  to  Section  504,  and  the  words  "or  is  a 
dangerous  character  "  in  Section  505  are  new, 

172.  It  has  been  further  added  to  the,  law — 

a.     That  security  can  bo  taken  on  a   man's  release   from  Jail.     This   was 
before  doubtful. 

h.     That  imprisonment  in  defixult  under   this   Chapter  may  be  rigorous  or 
simple,  at  discretion  of  Court  (Section  510). 

c.  That  European  British  subjects  are  exempt  from  the  operation  of  these 
provisions  (Section  517). 

Chapter  XXXIX  '^'^^*     "^^^^  Chapter  repeats  the  pix)vision  of  Sections 

62-63  and  Chapter  XX  of  the  old  law. 

174.  Powers  for  suppressing  local  nuisances  in  a  summary  way,  foraierly 
exercisable  by  any  Magistrate,  are  now  restricted  to  Magistrate  of  district,  Magis- 
trate of  division  of  district,  and  Magistrate  especially  empowered. 

175.  The  explanations  added  to  Section  518  are  new;  they  take  the  place 
of  former  rulings,  and  provide  for  minute  points  where  difficulty  might  arise. 

176.  Section  520  and  the  two  last  paragraphs  and  the  explanation  of  Section 
521  are  now  added  to  the  law. 

177.  Section  523,  though  differently  arranged,  is  substantially  the  same  as 
the  old  Section  310, 

178.  Section  524  provides  for  the  appointment  and  the  attendance  of  the 
Jurors  and  for  a  penalty  for  neglect  of  duty. 

179.  A  few  words  added  to  Section  526,  "subject  to  a  modification  which 
the  Magistrate  accepts,"  provide  for  a  kind  of  compromise  between  the  Magistrate 
and  the  Jury. 

180.  The  immediate  action  which  could  formerly  be  taken  by  the  Magistrate 
pending  enquiry  by  a  jury  can  now  be  taken  whethei'  a  jury  is  to  be  or  has  been 
appointed  or  not  (Section  528.) 

Chapter  XL  ^^^'     ^^^^  con'esponds  with  Chapter  XXII  of  the 

old  Code. 

"  The  boundaries  of  any  land  "  (Section  530),  and  the  use  of  "  any  right  of 
way"  (532),  have  been  added  to  the  subjects  dispute  regarding  which  calls  for 
enquiry  under  this  Chapter,  and  the  word  "house"  has  been  substituted  for  "pre- 
mises." The  explanation,  which  enacts  that  action  can  be  taken  upon  a  report, 
but  that  decision  must  be  according  to  evidence,  is  new. 

182.  Sections  533-4  are  new, — the  first  enables  a  Magistrate  to  depute  a  sub- 
ordinate and  furnish  him  with  instructions  with  a  view  to  his  conducting  a  local 
enquiry  under  this  chapter. 
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The  second  empowers  Criminal  Courts  to  restore  property  to  a  person  dispos- 
sessed when  the  dispossessor  is  convicted  of  any  offence  attended  with  criminal 
force. 

Ch    terXLI  ^^^'     This  is  the  same  as  Chapter  XXI   of  the  old 

law,  with  the  following  alterations  and  additions : — • 

a. — A  Magistrate  of  a  division  of  district,  irrespective  of  his  class,  can  act 
under  this  Chapter. 

h. — The  proof  required  must  be  ^^by  evidence." 

^. — The  allowance  commences  from  date  of  order. 

d. — The  man  may  be  imprisoned  for  default  of  payment  in  addition  to  the 
forcible  levy  of  the  amount  due. 

€. — For  each  month's  allowance  remaining  unpaid  a  month's  imprisonment 
may  be  awarded. 

J. — The  woman  is  debarred  from  redress  under  this  chapter  if  she  is  living 
separate  from  her  husband  by  consent. 

y. — The  person  receiving  as  well  as  the  person  ordered  to  pay  may  apply  for 
alteration  of  order. 

Ji. — A  copy  of  the  order  is  to  be  given  to  the  person  benefited  by  it  or  the 
guardian,  and  the  order  may  be  enforced  in  any  district  where  the  hus- 
band or  father  ,( as  the  case  may  be )  happens  to  be. 
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Pjeamble. 


%tiB   of  iht  i'cgislaiurc. 

i\CT   Ko.  I  OF  1872. 

7  he  In di(i/ii    Ev idei> cc  A  c t,  1872. 

C  0  xN  T  E  N  T  S  :— 

Part    I. 

ridleva/iiCfj  of  Facts. 

Chapter  I. — rjiKrjMiNAHY. 


Sections. 


1.  Short  i'lile.     J<l:rfrnt.     jCommenccmenl  of  Act. 

2.  liepeal  of  evactiucntsi. 
o.  J  ntcrprctafion-chiusf', 

•i.  ''  Mai;  prcsitine.'''     "  SJiaJI  prcsu))>c.'"     "Conclusive   proof .  ''^ 

CiiAPTEii  II. — Of  Tirio    J^F.LEVANcr  or     Facts. 

o.  liiv'doice  may  he  given  offactx  in  issue  mid  relevant  facts. 

0  Jich'Vnucij  (f  facts  for  1,1  in  (J  part  of  same    trausaclion.. 

7.  yncts  whicii  are  occasion,  cause,  or    f'Jfcct  ofj'acts    in  is^ue, 

8.  Motive,  preparation  and  previous  or  subsequent  conduct. 
0.  luicts  nec('S.'<artf  to  explain  or  introduce  relevant  facts. 

10.  Tiiinqs  said  or  done  }>ij  conspirator  in  reference  to    common   design. 

11.  When  facts  not  otJ/ericise  relevant  become   rtlevant. 

12.  In  suits  for  damatjes,  facts  tending  to  Oiuhle  Court  to  determine,    amount,  are 

relevant. 

18.  Juicts  relevant  ichen  right  or  custom  is  in  quer<tion. 

14'.      J'^acts  showinq  existence,  of  state  of  mind,  or  of  hod  1/  or  hod  Hi/  frelinq. 
15.      Facts  bearing  on  question  whether  act  ivas  accidental  or    intentional. 
IG.      ILxistence  of  course  of  business  when  relevant. 

Admissions. 
17.      Admissions  defined. 
J  8 .      A  dm  iss  ion  — 

by  party  to  proceeding  or    his  agent  ; 

hy  suitor  in  repres'iitatire  character  ; 

by  party  interested  in  subject-matter  ; 

hi/  per y.on  from  whom  interest  derived. 

19.  Admissions  by  persons  whose    position    must  be    proved  as    against   party  to 

suit. 

20.  Admijsioiis  by  per.^ons  expres.s-li/  referred  to  by  parti/  to  suit. 

21.  7?elcvancy  of  admissions  against  or  in  behalf  of  person^,-  concerned. 
12.      When  O'ul  admii<sions  as  to  contents  of  documents  are  relevant.' 
2*3       Admissions  in  civil  eases  when    relevant. 

24'.      Confession  caused  by  inducement,  tlwcat,  or  promise  irrelcvajit. 
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25.      CoitP'Sfiion  mmla  to  a  police  officrv  not  to    he  vsrd  af(  evidcnrr.. 

23.  Conf(^ssion  made  hi/  accused^  ic/iil  a  in  cuslodij  of  police  not  to  he  used  as  evi- 
dence. 

27.  aSo  much  of  staUnneut  or  confession  made  hi/  acrnsed  as  relates  to  fact  thercht/ 
discovered,  mat/  he  pro  red. 

2S.  Confrssion  made  after  removal  of  impression  caused  hi/  inducement,  threat, 
or  promise,    relevant. 

20.  Admission  otherwise  relevant  not  to  hecome  irreltvant  hccause  of  promise  of 
secrecif.  S^'c. 

30.  Consideration  of provrd   admission   affecting  2'^erson    maldtifj  it   and    others 

joinfli/  under  trial  for  same  offence. 
ol.     Admissions  not  conclusive  proof  hut  may  estop. 

Statemknts  by  Persons  who  cannot  bk  ca-Llkd    as  Witnesses. 

32.  Cases  ill  toliich  statement  of  relevant  fact  hy  person  who  is  d^ad  or  cannot  h<^ 
found,  ^c.,  is  rdevant. 

Wit  en  it  relates  to  cause  of  death  ; 

or  is  made  in  course  of  husiness  ; 

or  aqamst  interest  of  maker  ; 

or  (lives  opinion  as  to  puhlic  rigid  or  custom  or  matters  of  general  interest  ; 

or  relates  to  existence  of  relationship  ; 

or  is  made  in  will  o'^  deed  of  deceased  person  : 

or  relates  to  transaction  mentioned  in  section  13  clause    (a  ) 

or  is  made   hg  several  persons  and  expresses  feelings    relevant  to    matter  in 
question. 
S3.      Evidence  in  a  former  judicial  proceeding    ichen  relevant. 

Statements  madk  undicii  Si'kcial  (ymcu:j:RTANCi':s. 

31.  Entries  in  hooks  of  account  when  relevant. 

35.     JE/itri/  in  puhlic  record,  made  in  performance  of  dati/   enjoined  hg  law,    when 

relevant. 
3G.     Jilrrps  and  plans  irhen  relevant. 
37.      Statement  as  to  ftct  ofpnhlic  nature  contained  in  ang  Act  or  Notification  of 

Government.  p^he?i  relevant. 
83.     Statements  in  law-books. 

How  Mucn  OF  A  Statement  is  to  br  proved. 

30.  What  evidence  to  he  given  when  statement  forms  part  of  a  conversation,  docu- 
ment, hook,  or  series  of  letters  or  p)(ipcrs. 

Judgments  of     Courts  of  Justice   when    relktant. 

40.  Previous  judgments  relevant  to  bar  a  second  suit  or  trial. 

41.  Judijnients    in  probate,    Sfc.  jurisdictiji. 

42.  Judgment,   oi  der,  or  decree  between  third  parties    ivlien  irrelevant  and  ivhen 

not. 

43.  What  judgments.  Sf(i  ,  not  relevant. 

41.      Fraud,  collusion,  and  incompetency  of  Court  may  be  proved. 
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Opiyio^N's  OF  Third  Persons  when  eeletant. 
Sections. 

45.  Opinions  of  experts. 

4t3.  I'acis  heating  upon  opinions  cf  experts. 

47.  Opinion  as  to   hand  writ  ing. 

4S.  Opinion  as  to  existence  of  right  or  custom  ivhen    rclecant. 

49.  Opinions  as  to  usages,  tenets,  c^f  ,  when  relevant. 

50,  Opinion  on  relationsJiip,  tvhen  relerant. 
5).  Grounds  of  opinion,  ivhen  relcvcmt. 

Ckaractrr    when  rkleyant. 

.^2.      In  cirii  cases,  character  to  pror:e  conduct    iinpufed,    irrelevant. 

T)^.      In  criminal  cases,  precious  good  character  relevant. 

Si.      Previous  conviction  in  criminal  tiials  releoanl,  hut  not  previous    had  character,    except 

in  reply. 
55.      Character  as  ajfeciiug  damages. 

Part.    II. 

ON    rilOOF. 
Chapter  III. — Pacts  which  need  not  be  proted. 


56.  Noevidenre  required  of  fact  judicially   tioticed. 

57.  Facts  of  which  Court  must  take  judicial  notice. 

58.  Facts  admitted. 

Chapter    lY.-— Of  Oual  Evidence. 

.59.     Proof  of  fact  r,  lyg  oral  evidence. 
6>).       Oral  evidence  must  he  direct. 

Ciiaptkr  Y. — Of  Documentary  Evidence. 

61.  Proof  of  contents  of  documents, 

6'?.  J^riniary  evidence. 

Q3,  Seeondary  evidence. 

6f.  Proof  of  documents  hy  primary    evidcjice. 

65,  Cases- in  tvhich  secondary  evidence  relating    to  documents  may  he  given. 

63.  liules  as  to  notice  to  produce. 

67.  Proof  of  signature  and  hand-writing  of  person  alleged    to  have  signed  or  written    doeu- 

m(  nt  produced. 

6S.  Proof  of  execution  of  document  required  hy  laiv  to  he    attested. 

69.  Proof  where  710  attesting  witness  found. 

70.  Admission  if  execution  by  parry  to  attested   document. 

71.  Proof  when  attesting  witness  denies  the  execution. 

72.  Proof  (f  document  not  required  by  law  to  he  attested. 

73.  Comparison  of  hand-writings^ 

Public  Documents. 


7f,  Public  docume7its. 

75.  Private  documents. 

76.  Certified  copies  of  public  documents. 

77.  Production  (f  such  copies. 

7  8.  Proof  of  other  official    documents. 
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PlJESXJMrTJOXS    AS    TO      DoCl'MKNTS. 

V't.  Presumption  as  fo  r/rmtinrnrss  of  cerl'ifcd    copies. 

SO.  J'rt'sviuptions  on  /iron' net  ion  of  rccorii  of  evidence. 

8!.  J^resinnption  as  to  (jozcUcs. 

Sl».  I'resKvtplion  as  to  document  admissihle  in  En(/I<;nd  without  proof  of  seal  or    sir/nature. 

83.  J*  roof  of  maps  in  ode  for  purposes  of  ait  i/    cause. 

.S-l.  Presumption  as  to  collections  of  Ions  and  reports  of  decisions. 

8.5.  IWesnmption  as  to  powers  of   at  tome  t/. 

f  fl.  Pn sumption  as  to  certified  copies  (fforeian  judicial  records. 

87.  J*resumpfion  as  to  hooLs  and  maps. 

«^8.  J' resumption  as  to  p/iotor/rtip/is,  macliine  copies,  and  tele(/rap//ic  tnessoi/e.", 

^9.  Piesumpiion  fis  to  due  cj-erutiun,  AV-..   of  iii^rinnciits  not    produced. 

9l).  Documents  tliirtjj  yeais  old. 

(^'lIAPTKR    yj.  —  Or    THE    ExCLUSToN    OF    OUAL    UY    DOCUMENTARY     EviDKNCE, 

91.  Evidence  of  terms  of  written  con'ract. 

92.  J''.relitsion  of  evidence  of  oral  ogteenit  ut. 

93.  K.t  elusion  of  evidence  to  explain  or  amend  amhif/tious  dorument. 

9  t.  E.velusion  of  evidence  against  application  of  document  to  e.ristiuf/  facts. 

9'i.  J.tncence  os  to  document  un?n< anine/  m  reference  to  crisliug  facts. 

96.  liridence  as  to  applieation  of  language  irhieh  can  apphj  to  one  onlg  of  several  per.'^onn. 

97.  Evidence  as  to  application  of  language  !o  one  of  i  wo  sets  of  facts  to  neither  of  which  of 

the  whole  correctlg  applies. 

98.  Evidence  as  to  meaning  of  ilhgible  characters,    S^c. 

D9.  li  l.o  mag  give  evidence  of  agreement  varying  terms  of  docuvirni. 

100.  Saving  of  provisions  of  Indian  Siicccs.^ion  .let  relating  to    M'tUf. 


Part    III. 

PIIODUCTION  AND  EFFECT  OE  EVIDENCE. 

CiiAPTEK  YII.— Of  ti:e  Buuden  of  Phoof. 

101.    J.nrdt'n  of  proof  . 

1  o2.    On  whom  burden  of  proof  lies. 

I  0-3.    Jhirdin  of  proof  as  to  particular  facf. 

l')4.  Jiurden  of  proi  ing  fact  to  be  proved  to  make    evidence  admissihle. 

\0h.  liurdeu  of  proving  that  case  of  accused  comes  ivith  n  exceptions. 

JCO.  Burden  of  proving  fact  especially  tvithin  fcnoxeledge. 

107.  Ihirden  of  proving  dentfi  of  person  hiiown  to  have  been    a  lire  icithin  thirty  years. 

108.  Jiurden  of  proving  that  person  is  alire  who  has  iiot  been  heard  of  for  sect  7i  years. 

109.  Burden  of  proof  as  to  partnership,  tenancg  and  ageneg. 

110.  Burden  of  proof  as  to   ownership. 

111.  J 'roof  of  good  faith  in  transactions  where  one  party  is  in  relation  of  active  confidence. 

I I  2,  Bit  til  during  marriage,  cmclusite  proof  of  legitimacy. 
113.  Proof  of  ecs.sion  of  t<r ritorg. 

'^\'\.    Court  may  presume  existence  of  cerUiin  facts. 

CuAPTKU  YJ3E — Estoppel. 

11').    Estoppel. 

116.  Estoppel  of  tenant. 

117.  Estoppel  of  aeeepi or  of  bill  of  exdiange,  bailee,  or  t/c(n::ee. 
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Chapter  IX. — Of  Witnesses. 
/Sections. 

118.  Who  mar/  testify, 

119.  Dumb  witnesses. 

120.  Married  pej-sons  in  civil  and  criminal  proceedings. 

121.  Judges  a7id  Magistrates. 

122.  Communications  during  marriage. 

123.  Evidence  as  to  affairs  of  State, 

124.  Official  communications. 

125.  Information  as  to  commission  of  offences. 

126.  Professional  communications. 

127.  Section  126  to  apply  to  intei preters,    S^-c. 

128.  Privilege  not  tcaived  by  volunteering  evidoice. 

129.  Confidential  communication  with  legal  advisers. 

130.  Production  of  witfiess'   title-deeds. 

131.  Produc/ion  of  documents  which  another  person,  having  possession,    would  be  entitled  to 

refuse  to  produce. 

132.  Witness  not  excused  from  answering  on  ground  that  answer  will  criminate. 
Proviso. 

133.  jlccomplice. 

13  i.    Number  of  witnesses. 

Chapter  X.— Of  the   Examination  of  Witnesses. 

135.  Order  of  production  ani  examination  of  witnesses, 

136.  Judge  to  decide  as  to  admissibility  of  evidence. 

137.  Examination-in  chief. 
Cross-  exam  i  nation . 
Be-examination. 

138.  Order  of  examinations.     Direction  of  re- examination. 

139.  Cross-examination  of  person  called  to  produce  a  document. 
]  40.     Witnesses  to  character. 

141.  Leading  question. 

142.  Whe7i  they  must  not  be  asked. 

143.  When  they  may  be  asked. 

1 44.  Evidence  as  to  matters  in  writing. 

14.5.  Cross-examination  as  to  previous  statements  in   writing. 

14G.  Questions  lawful  in  cross-examination . 

147.  Whe7i  witness  to  be  compelled  to  answer. 

148.  Court  to  decide  when  question  shall  be  asked  and  when  witfiess  compelled  to  anstvcr. 

149.  Question  not  to  be  asked  without  reasonable  grou7ids. 

150.  Procedure  of  Court  in  case  oj  question  being  asked  without  reasonable  grounds. 

15 1 .  Indecent  and  scandalous  questions. 

152.  Questions  intended  to  insult  or  annoy. 

15S.  Exclusion  of  evidence  to  contradict  answers  to  questions  testing  veracity. 

154.  Questions  by  party  to  his  own  witness. 

155.  Impeaching  credit  of  witness. 

156.  Questions  tending  to  corroborate  evidene  of  relevant  fact  admissible. 

157.  Former  statements  of  witness  may  be  proved  to  corroborate    later  testimony  as   to  same 

fact. 

158.  What  matters  may  be  proved  in  cojinection  with  proved  statement  relevant   under  Sec 

tions  32  or  33. 

159.  Refreshing  memory. 

When  witness  may  use  copy  of  document  to  refresh  memory. 

160.  Testimony  to  facts  stated  in  document  mentioned  in  Section  158. 

161.  Right  of  adverse  party  as  to  writing  used  to  refresh  memory. 

162.  Production  of  documents. 
Translation  of  documents. 


i  OF  lb72.  [Record 


163.  Gii-iiir/,  as  evidence,  of  docuuieut  called  for  and  produced  on  notice. 

164.  Gicinfi,  as  ecidence,  of  document  production  of  w /rich  watt  refused  on  notice. 
1()5.  Jud(/e's  power  to  put  questions  or  order  production. 

166.  Power  if  jury  or  assessors  to  put  questions. 

(iiAiTKii  XI. — Of  Impropkr  Admission  and  Rejection  oi    i;\ii>i;.n'k 

167.  No  new  (rial  for  rejection  or  improper  reception  of  evidence. 
SCHEDULi:. 


THE  INDIAN  EVIDENCE  ACT,  1872. 

WuKREAS  it  is  expedient  to  cotisoUdute,  define  and  amend  the  Taw  if  Evi- 
denee;  It  is  hereby  enaeted  as  follows  : — 

Part    I. 

JtELIDVANCY    OF    FaCIS. 

CUArTEK     I.  — PitELIMINAKY. 

1.  This  Aet  may  be  called     ''  The  Indian  Kvidence  Act,  1872  :" 

It  extends  to  the  whole  of  Britisli  India,  and  applies  to  all  judicial  proceedings 
in  or  before  any  Court,  including  Courts  Martial,  but  not  to  afhdavits  presented  to 
any  Court  or  Officer,  nor  to  proceedings  before  an  arbitrator  ;  and  it  shall  come  into 
force  on  the  tirst  day  of  September  1872  : 

2.  On  and  from  that  day  the  following  laws  shall  be  repealed  : — 

(1)  All  rules  of  evidence  not  contained  in  any  Statute,  Act  or  llegulation  in 
force    in  any  part  of  British  India. 

(2  )  All  such  rules,  laws  and  regulations  as  liave  acquired  tlie  force  of  law 
under  the  twfuty-fifth  section  of  '  The  Indian  Councils'  Act,  1861,'  in  so  far  as  they 
relate  to  any  matter  herein  provided  for  ;  and 

(3.)  Tlie  enactments  mentioned  in  the  schedule  hereto,  to  tlie  extent  specified 
in  the  third  column  of  the  said  schedule. 

But  nothing  herein  contained  shall  be  deemed  to  affect  any  provision  of  any 
Statute,  Act  or  llegulation  in  force  in  any  part  of  British  India  and  not  hereby  ex- 
pressly repealed. 

3.  In  this  Act  the  following  words  and  expressions  are  used  in  the  following 
senses,  unless  a  contrary  intention  a]»pears  from  tlie  context  '. — 

"  Court"  includes  all  Judges  and  jNIagistrates,  and  all  persons,  except  arbitra- 
tors, legally  authorised  to  take  evidence. 

"  Fact"  means  and  includes — 

(1)  any  thing,  state  of  things,  or  relation  of  things,  capable  of  being  perceived 
by  the  senses  ; 

(2)  any  mental  condition  of  which  any  person  is  conscious. 

JUuslralions. 

(a.)  That  there  arc  certain  objects  arranged  in  a  certain  order  in  a  certain  place,  is  a 
fact. 
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(b.)     That  a  man  heard  or  saw  something  is  a  fact. 

(c)     That  a  man  said  certain  words  is  a  fact. 

[d.)  That  a  man  holds  a  certain  opinion,  has  a  certain  intention,  acts  in  good  faith,  or 
fraudulently,  or  uses  a  particular  word  in  a  particular  sense,  or  is  or  was  at  a  specified  time 
conscious  of  a  particular  sensation,  is  a  fact. 

(<?.)     That  a  njan  has  a  certain  reputation  is  a  foct. 

One  fact  is  said  to  be  relevant  to  another  when  tlie  one  is  connected  with  the 
otlipr  in  any  of  the  ways  referred  to  in  the  provisions  of  this  Act  relatino"  to  the  rele- 
vanc}^  of  facts. 

The  expression    ''facts  in  issue"  means  and  includes  — 

any  fact  from  which,  either  hy  itself  or  in  connection  with  other  facts,  the  ex- 
istence, non-existence,  nature,  or  extent  of  any  right,  liability,  or  disability,  asserted 
or  denied  in  any  suit  or  proceeding,  necessarily  follows. 

JExplanation. — Whether,  under  the  provisions  of  the  law  for  the  time  being  in 
force  relating  to  Civil  Procedure,  any  Court  records  an  issue  of  fact,  the  fact  to  be 
asserted  or  denied  in  the  answer  to  such  issue,  is  a  fact  in  issue. 

IllastvaUons, 

A  is  accused  of  the  murder  of  B. 

At  his  trial  the  following  facts  may  be  in  issue  : — 

That  A  caused  B's  death  -, 

That  A  intended  to  cause  B's    death  ; 

That  A  had  received  grave  and  sudden  provocation    from  B  ; 

That  A,  at  the  time  of  doing  the  act  which  caused  B's    death,  was,  by  reason    of  unsound- 
ness of  mind,  incapable  of  knowing  its  nature. 

•'  Document  "  means  any  matter  expressed  or  described  upon  any  sub.stance  by 
means  of  letters,  figures,  or  marks,  or  by  more  than  one  of  those  means,  intended 
to  be  used,  or  which  may  be  used,  for  the  purpose  of  recording  that  matter. 

Illustrations. 

A  writing  is  a  document. 

Words  printed,  lithographed  or  photographed  are  documents. 

A  map  or  plan  is  a  document. 

An  inscription  on  a  metal  plate  or  stone  is  a  document. 

A  caricature  is  a  document. 

"  Evidence  "  means  and  includes — 

(1)  all  statements  which  the  Court  permits  or  requires  to  be  made  before  it  by 
witnesses,  in  relation  to  matters  of  fact  under  inquiry  ; 

such  statements  are  called  oral  evidence  ■. 

(2)  all  documents  produced  for  the  inspection  of  the   Court ; 
such  documents  are  called  documentary  evidence. 

A  fact  is  said  to  be  proved  when,  after  considering  the  matters  before  it,  the 
C'ourt  either  believes  it  to  exist,  or  considers  its  existence  so  probable  that  a  prudent 
man  ought,  under  the  circumstances  of  tlie  particular  case,  to  act  upon  the  supposi- 
tion tliat  it  exists. 


ACT  Ko.  1  OF  1872.  [Record 


A  fact;  is  said  to  be  disproved  when,  after   considering  the  matters  before  it,  the 
Court  either  believes  that  it  does  not  exist,  or  considers  its    non-existence  so  proba- 
ble that  a  prudent  man  oui^ht,  under  the  circumstances  of  the  particular   case,  to  acb 
upon  the  supposition  that  it  does  not  exist. 

A  fact  is  said  not  to  be  proved  when  it  is  neither  proved  nor  disproved. 

4.  Whenever  it  is  provided  b}^  this  Act  that  the  Court  may  presume  a  fact,  it 
may  either  regard  such  fact  as  proved,  unless  and  until  it  is  disproved,  or  may  call 
for  proof  of  it. 

Whenever  it  is  directed  by  this  Act  that  the  Court  shall  presume  a  fact,  it  shall 
regard  sucli  fact  as  proved,  unless  and  until  it  is  disproved. 

When  one  fact  is  declared  by  til  is  A.ct  to  be  conclusive  proof  of  another,  the 
Court  shall  on  proof  of  the  one  fact  regard  the  other  as  proved,  and  shall 
not  allow  evidence  to  be  given  for  the  purpose  of  disproving  it. 


Chapteu  II. — Of  tke  Releyancy  of  Facts. 

5.  Evidence  may  be  given  in  any  suit  or  proceeding  of  the  existence  or  non- 
existence of  every  fact  in  issue  and  of  such  other  facts  as  are  hereinafter  declared 
to  be  relevant,  and  of  no  others. 

Explanation. — This  section  shall  not  enable  any  person  to  give  evidence  of  a  fact 
which  he  is  dis-entitled  to  prove  by  any  provision  of  the  law  for  the  time  being  in 
force  relating  to  Civil  Procedure. 

Illustration. 

(a.)  A  is  tried  for  the  murder  of  B  by  beating  him  with  a  club  with  the  intentiou  of  caus- 
ing his  death. 

At  A's  trial  the  following  facts  are  in  issue—- 
A's  beating  B  with  the  club  ; 
A's  causing  B's  deatli  by  such  beating  ; 
A's  intention  to  cause  B's  death. 

{h.)  A  suitor  does  not  bring  with  him,  and  have  in  readiness  for  production  at  the  first 
hearing  of  the  case,  a  bond  on  which  he  relies.  This  section  does  not  enable  him  to  produce  the 
bond  or  prove  its  contents  at  a  subsequent  stage  of  the  proceedings,  otherwise  than  in  accordance 
with  the  conditions  prescribed  by  the  Code  of   Civil    Procedure. 

6.  Facts  which,  though  not  iu  issue,  are  so  connected  with  a  fact  in  issue  as 
to  form  part  of  the  same  transaction,  are  relevant,  whether  they  occurred  at  the 
same  time  and  place  or  at  different  times  and  places. 

Jllustraliojis. 

(a.)  A  is  accused  of  the  murder  of  B  by  beating  him.  Whatever  was  said  or  done  by  A  or  B 
or  the  by-standers  at  the  beating,  or  so  shortly  before  or  after  it  as  to  form  part  of  the  transac- 
tion, is  a  relevant  fact. 

(b.)  A  is  accused  of  waging  war  against  the  Queen  by  taking  part  in  an  armed  insurrection 
in  which  property  is  destroyed,  troops  are  attacked,  and  gaols  are  broken  open.  The  occurrence 
of  these  facts  is  relevant,  as  forming  part  of  the  general  transaction,  though  A  may  not  have  been 
present  at  all  of  them. 


I 


March  1872.]  act  no.  1  of  1872. 


(c.)  A  sues  B  for  a  libel  contained  in  a  letter  forming  part  of  a  correspondenec.  Lettiera 
between  tlie  parties  relatnig  to  the  subject  out.  of  which  the  libel  arose,  and  forming  part  of  the 
correspondence  iu  which  it  is  contained,  are  relevant  facts,  though  they  do  not  contain  the  libel  itself. 

(d.)  The  question  is  whether  certain  goods  ordered  from  B  were  delivered  to  several 
intermediate  persons  successively.  Each  delivery  is   a  relevant  fact. 

7.  Facts  which  are  the  occasion,  cause,  or  effect,  immediate  or  otherwise,  of 
relevant  facts,  or  facts  in  issue,  or  which  constitute  the  state  of  things  under  which 
they  happened,  or  which  afforded  an  opportunity  for  their  occurrence  or  transac- 
t  ion,  are  relevant. 

Illustrations. 

(a.)     The  question  is,  whether  A  robbed  B. 
The  facts  that,  shortly  before  the  robbery,  B  went  to  a  fair  with  money  in   hig  possession,  and 
that  he  showed  it,  or  mentioned  the  fact  that  he  had  it,  to  third  persons,  are  relevant. 

(h.)     The  question  is,  whether  A  murdered  B. 
Marks  on  the  ground,  produced  by  a  struggle  at   or  near   the  place    where   the   murder  was 
committed,  are  relevant  facts. 

(c.)     The  question  is,  whether  A  poisoned  B, 

The  state  of  B's  health  before  th.:  symptoms  ascribed  to  poison,  and  habits  of  B,  known  to  A, 
which  aflforded  an  opportunity  for  the  administration  of  poison,  are  relevant  facts. 

8.  Any  fact  is  relevant  which  shows  or  constitutes  a  motive  or  preparation 
for  any  fact  in  issue  or   relevant  fact. 

The  conduct  of  any  party,  or  of  any  agent  to  any  party,  to  any  suit  or  proceed- 
ing in  reference  to  such  suitor  proceeding,  or  in  reference  to  any  fact  in  issue 
therein  or  relevant  thereto,  and  the  conduct  of  any  person  an  offence  against 
whom  is  the  subject  of  any  proceeding,  is  relevant,  if  such  conduct  influences  or 
is  influenced  by  any  fact  in  issue  or  relevant  fact,  and  whether  it  was  previous  or 
subsequent  thereto. 

Uxplanaiion  1. — The  word  "  conduct"  in  this  section  does  not  include  state- 
ments, unless  those  statements  accompany  and  explain  acts  other  than  state- 
ments :  but  this  explanation  is  not  to  affect  the  relevancy  of  statements  under  any 
'ther  section  of  this  Act. 

Hxplanation  2. — "When  the  conduct  of  any  person  is  relevant,  any  statement 
made  to  him  or  in  his  presence  and  hearing,  which  affects  such  conduct,  is  rele- 
vant. 

Illustrations. 

a.     A  is  tried  for  the  murder  of  B. 

The  facts  that  A  murdered  C,  that  B  knew  that  A  had  murdered  C,  and  that  B  had  tried  to 
extort  money  from  A  by  threatening  to  make  his  knowledge  public,  are  relevant. 

h.     A  sues  B  upon  a  bond  for  the  payment  of  monej'.     B  denies  the  making  of  the  bond. 

'J  he  fact  that,  at  the  time  when  the  bond  was  alleged  to  be  made,  B  required  money  for  a 
particular  purpose,  is  relevant. 

<?.    A  is  tried  for  the  murder  of  B  by  poison. 
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The  fact  that,  before  the  death  of  B,  A  procured  poisoa  similar  to  that  which  was  adminis- 
tered to  B,  is  relevant. 

d.  Tlie  question  is  whether  a  certain  document  is  the  will  of  A. 

The  facts  that,  not  long  before  the  date  'of  the  alleg^ed  will,  A  made  enquiry  into  matters  to 
■which  the  provisions  of  the  alleged  will  relate,  that  ho  cousultcd  vakils  in  reference  to  making 
the  will,  and  that  he  caused  drafts  of  other  wills  to  be  prepared,  of  which  ho  did  not  approve, 
are  relevant. 

e.  A  is  accused  of  a  crime. 

The  facts  that,  either  before,  or  at  the  time  of,  or  after  the  alleged  crime,  A  provided  evi- 
dence which  would  tend  to  give  to  the  facts  of  the  case  an  appearance  favorable  to  himself,  or 
that  he  destroyed  or  concealed  evidence,  or  prevented  the  presence  or  procured  the  absence 
of  persons  who  might  have  been  witnesses,  or  suborned  persons  to  give  false  evidence  respect- 
ing it,  are  relevant. 

/.    The  question  is,  whether   A  robbed  B. 

The  facts  that,  after  B  was  robbed,  C  said  in  A's  presence —  *  the  police  are  coming  to  look 
for  the  man  who  robbed  B,' — and  that  immediately  afterwards  A  ran  away,  arc  relevant. 

^..    The  question  is,  whether  A  owes  B  rupees  10,000. 

The  fact  that  A  asked  C  to  lend  him  money,  and  that  D  said  to  C  in  A's  presence  and  hear- 
ing— *  I  advise  you  not  to  trust  A,  for  he  owes  B  10,000  rupees,' — and  that  A  went  away  with- 
out making  any  answer,  are  relevant  facts. 

h.    The  question  is,  whether  A  committed  a.  crime. 

The  facts  that  A  absconded  after  receiving  a  letter  warning  him  that  inquiry  was  being  made 
for  the  criminal,  and  the  contents  of  the  letter,  are  relevant. 

t.    A  is  accused  of  a  crime. 

The  facts  that,  after  the  commission  of  the  alleged  crime,  he  absconded,  or  was  in  posses- 
sion of  property  or  the  proceeds  of  property  acquired  by  the  crime,  or  attempted  to  conceal 
things'  which  were  or  might  have  been  used  in  committing  it,  are  relevant. 

j.    The  question  is,  whether  A  was  ravished. 

The  facts  that,  shortly  after  the  alleged  rape,  she  made  a  complaint  relating  to  the  crime 
tho  circumstances  under  which  and  the  terms  in  which  the  complaint  was  made,  are  rele« 
vaut. 

The  fact  that,  without  making  a   complaint,   she   said  that   she  had   been   ravished  is   not 
relevant  as  conduct  under  this  section,  though  it  may  be  relevant 
as  a  dying  declaration  under  section  32,  (1,)  or 
as  corroborative  evidence  under  section  157. 
Jfc,    The  question  is,  whether  A  Was  robbed. 

The  fact  that,  soon  after  the  alleged  robbery,  he  made  a  complaint  relating  to  the  offence, 
the  circumstances  under  which,  and  the  terms  in  which,  the  complaint  was  made,  are  rele- 
vant. 

The  fact  that  he  said  he  had  been  robbed  without  making  any  complaint  is  not  relevant  as 
conduct  under  this  section,  though  it  may  be  relevant 

as  a  dying  declaration  under  section  32,  clause  (1,)  or 

aa  corroborative  evidence  under  section  157. 

9.  Facts  necei5sary  to  explain  or  introduce  a  fact  in  issue  or  relevant  ftict,  or 
which  support  or  rebut  an  inference  suggested  by  a  fact  in  issue  or  relevant  fact, 
or  which  establish  the  identity  of  any  thing  or  person  whose  identity  is  rele- 
vant, or  fix  the  time  or  place  at  which  any  fact  in  issue  or  relevant  fact  hap- 
pened, or  which  show  the  relation  of  parties  by  whom  any  su«h  fact  was  trans- 
acted, are  relevant  in  so  far  as  they  are  necessary  for  that  purpose. 
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Illustrations. 

(a.)     The  question  is  whether  a  given  document  is  the  will  of  A. 

The  state  of  A's  property  and  of  his  family  at  the  date  of  the  alleged  will,  may  be 
relevant  facts. 

(h.)  A  sues  B  for  a  libel  imputing  disgraceful  conduct  to  A.  B  affirms  that  the  mat- 
ter alleged  to  be  libellous  is  true. 

The  position  and  relations  of  the  parties  at  the  time  when  the  libel  was  published 
may  be  relevant  facts  as  introductory  to  the  facts  in  issue. 

The  particulars  of  a  dispute  between  A  and  B  about  a  matter  unconnected  with  the 
alleged  libel  are  irrelevant,  though  the  fact  that  there  was  a  dispute  may  be  relevant 
if  it  affected  the  relations  between  A  and  B. 

(c.)    A  is  accused  of  a  crime. 

The  fact  that,  soon  after  the  commission  of  the  crime,  A  absconded  from  his  house 
is  relevant,  under  section  eight,  as  conduct  subsequent  to  and  affected  by  facts  in   issue. 

The  fact  that,  at  the  time  when  he  left  home,  he  had  sudden  and  urgent  business 
at  the  place  to  which  he  went,  is  relevant  as  tending  to  explain  the  fact  that  he  left 
home  suddenly. 

The  details  of  the  business  on  which  he  left  aro  not  relevant,  except  in  so  far  as  they 
are  necessary  to  show  that  the  business  was  sudden  and  urgent. 

{d.)  A  sues  B  for  inducing  C  to  break  a  contract  of  service  made  by  him  with  A. 
C  on  leaving  A's  service,  says  to  A — '  I  am  leaving  you  because  B  has  made  me  a 
better  offer.'  This  statement  is  a  relevant  fact  as  explanatory  of  C's  conduct,  which 
is  relevant  as  a  fact  in  issue. 

(<?.)  A,  accused  of  theft,  is  seen  to  give  the  stolen  property  to  B,  who  is  seen  to  give 
it  to  A's  wife.  B  says,  as  he  delivers  it—'  A  says  you  are  to  hide  this.'  B's  statement 
is  relevant  as  explanatory  of  a  fact  which  is  part  of  the  transaction. 

(/.)  A  is  tried  for  a  riot  and  is  proved  to  have  marched  at  the  head,  of  a  mob.  The 
cries  of  the  mob  are  relevant  as  explanatory  of  the  nature  of  the  transaction. 

10.  Where  there  is  reasonable  ground  to  believe  that  two  or  more  persons 
have  conspired  together  to  commit  an  offence  or  an  actionable  wrong,  anything 
said,  done  or  written  by  any  one  of  such  persons  in  reference  to  their  common 
intention,  after  the  time  when  such  intention  was  first  entertained  by  any  one 
of  them,  is  a  relevant  fact  as  against  each  of  the  persons  believed  to  be  so  con- 
spiring,  as  well  for  the  purpose  of  proving  the  existence  of  the  conspiracy  as  for 
the  purpose  of  showing  that  any  such  person  was  a  party  to  it. 

Illustration. 

(a.)  Reasonable  ground  exists  for  believing  that  A  has  joined  in  a  conspiracy  to  wage 
war  against  the  Queen. 

The  facts  that  B  procured  arms  in  Europe  for  the  purpose  of  the  conspiracy,  C  col- 
lected money  in  Calcutta  for  a  like  object,  D  persuaded  persons  to  join  the  conspiracy  in 
Bombay,  E  published  writings  advocating  the  object  in  view  at  Agra,  and  F  transmit- 
ted from  Delhi  to  G  at  Cabul  the  money  which  C  had  collected  at  Calcutta,  and  the 
contents  of  a  letter  written  by  H  giving  an  account  of  the  conspiracy,  are  each 
relevant,  both  to  prove  the  existence  of  the  conspiracy,  and  to  prove  A's  complicity 
in  it,  although  he  may  have  been  ignorant  of  all  of  them,  and  although  the  persons 
by  whom  they  were  done  were  strangers  to  him,  and  although  they  may  have  taken 
place  before  he  joined  the  conspiracy  or  after  he  left  it. 
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11.  Facts  not  otherwise  relevant  are  relevant — 

(1)     if  they  are  inconsistent  with  any  fact  in  issue  or  relevant  fact  ; 

(2^  if  by  themselves  or  in  connection  with  other  facts  they  make  the  exis- 
tence or  non-existence  of  any  fact  in  issue  or  relevant  fact  highly  probable  or 
improbable. 

Illustrations, 
(a.)     The  question  is,  whether  A  committed  a  crime  at  Calcutta  on  a  certain  day. 
The  fact  that  on  that  day  A  was  at  Lahore  is  relevant. 

The  fact  that  near  the  time  when  the  crime  was  committed,  A  was  at  a  distance  from  the 
place  where  it  was  committed,  which  would  render  it  highly  improbable,  though  not  im- 
possible, that  he  committed  it,  is  relevant.^ 

(b.)     The  question  is,  whether  A  committed  a  crime. 

The  circumstances  are  such  that  the  crime  must  have  been  committed  either  by  A,  B,  C 
or  D.  Every  fact  which  shows  that  ihe  crime  could  have  been  committed  by  no  one  else 
and  that  it  was  uot  committed  by  either  B,  C  or  D,  is  relevant. 

12.  In  suits  in  which  damages  are  claimed,  any  fact  which  will  enable  the 
Court  to  determine  the  amount  of  damages  which  ought  to  be  awarded  is  rele- 
vant. 

13.  Where  the  question  is  as  to  the  existence  of  any  right  or  custom,  th© 
following  facts  are  relevant — 

(a)  Any  transaction  by  which  the  right  or  custom  in  question  was  created, 
claimed,  modified,  recognized,  asserted  or  denied,  or  which  was  inconsistent  with 
its  existence. 

(6.)  Particular  instances  in  which  the  right  or  custom  was  claimed,  recognized, 
or  exercised,  or  in  which  its  exercise  was  disputed,  asserted  or  departed  from. 

Illustration. 

The  question  is,  whether  A  has  a  right  to  a  fishery.  A  deed  conferring  the  fishery  on  A's 
ancestors,  a  mortgage  of  the  fishery  by  A's  father,  a  subsequent  grant  of  the  fishery  by 
A's  father,  irreconcileable  with  the  mortgage,  particular  instances  in  which  A's  father  exer- 
cised the  right,  or  in  which  the  exercise  of  the  right  was  stopped  by  A's  neighbours,  are 
relevant  facts. 

14.  Facts  showing  the  existence  of  any  state  of  mind — such  as  intention, 
knowledge,  good  fixith,  negligence,  rashness,  ill-will  or  good-will  towards  any  par- 
ticular person,  or  showing  the  existence  of  any  state  of  body  or  bodily  feeling — 
are  relevant,  when  the  existence  of  any  such  state  of  mind  or  body  or  bodily  feel- 
ing is  in  issue  or  relevant. 

Explanation. — A  fact  relevant  as  showing  the  existence  of  a  relevant  state  of 
mind  must  show  that  it  exists,  not  generally,  but  in  reference  to  the  particular 
matter  in  question. 

Illustrations, 

(a)  A  is  accused  of  receiving  stolen  goods  knowing  them  to  be  stolen.  It  is  proved 
that  he  was  in  podseo»iou  of  a  particular  stolen  article. 
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The  fact  tlmt  at  the  same  time  he  was  in  possession  of  many  other  stolen  articles  is  relc?- 
vant,  as  tending  to  show  that  he  knew  each  and  all  ol'  the  articles  of  which  he  was  in  po:3- 
Session  to  be  stolen. 

(h.)  A  is  accnsed  of  fraudulently  deUve  inq;  to  another  person  a  piece  of  counterfeit 
coin  which,  at  the  time  when  he  delivered  it,  he  knew  to  be  countericii. 

The  fact  that,  at  the  tims  of  its  delivery,  A  was  possessed  of  a  number  of  other  pieces, of 
counterfeit  coin,  is  relevant. 

(c.)     A  sues  B  for  damage  done  by  a  dog  of  B's,  v/hich  B  knew  to  be  ferocious. 

Tlie  facts  that  the  dog  had  previously  bitten  X,  Y  and  Z,  and  that  they  had  made  com- 
plaints to  D,  are  relevant. 

(d.)  The  question  is  whether  A,  the  acceptor  of  a  bill  of  exchange,  knew  that  the  name 
of  the  payee  was  lictiiious. 

The  face  that  A  had  ac^eptod  other  bills  drawn  in  the  same  manner  before  they  cnuld 
have  been  transmitted  to  him  by  the  payee  if  the  payee  had  been  a  real  person,  is  relevant 
as  showing  that  A  knew  that  the  payee  was  a  fictitious  person. 

(c.)  A  is  accused  of  defaming  B  by  publishing  a r"!  imputation  intendevl  to  harm  the 
reputation  of  B. 

The  fact  of  previous  publications  by  A  respecting  I),  showing  ill  will  on  the.  part  of  A 
towards  B,  is  relevant,  as  proving  A's  intention  to  harm  B's  reputation  by  tlie  paiticulur 
publication  in  question. 

The  facts  that  there  was  no  previous  quarrel  between  A  and  B,  and  that  A  repeated  the 
matter  complained  of  as  he  heard  it,  are  relevant,  as  showing  that  A  did  not  intend  to  iiarm 
the  reputation  of  B. 

(/.)  A  ^s  sued  by  B  for  fraudulently  representing  to  B  that  C  was  solvent,  whereby  S. 
being  induced  to  trust  C,  who  was  insolvent,  sutlered  lobS. 

The  fact  that,  at  ihe  time  when  A  represented  C  to  be  solvent,  C  was  sui^posed  to  be  sol- 
vent by  his  nei2:lil)ours  and  by  persons  deaiing  with  him,  is  relevant,  &s  showin?;  that  A 
made  the  representation  in  good  faith. 

(r/.)  A  is  s'.^ed  by  B  for  the  price  of  work  done  by  B,  upon  a  house  of  which  A  is  owner, 
by  the  orde"  ol  C,  a  contractor. 

A's  defence  is  that  B's  contract  was  with  C. 

The  fact  that  A  paid  C  for  the  work  in  question  is  relevant,  as  proving  that  A  did  in 
good  faith,  make  over  to  C  t!ie  management  of  the  work  in  question,  so  that  C  was  in  a 
position  to  contract  with  B  on  C's  own  account,  and  not  as  agent  for  A. 

[h.)  A  is  accused  of  the  dishonest  misappropriation  of  property  which  he  had  foynd, 
and  the  question  is  whether,  when  he  appropriated  it,  he  believed  in  good  faith  that  the  real 
owner  could  not  be  found. 

The  fact  that  public  riotice  of  the  loss  of  the  property  had  been  given  in  the  phace  where 
A  was,  is  relevant,  as  showing  that  A  did  not  iu  good  faith  believe  that  the  real  owner 
of  the  property  could  not  be  found. 

The  fact  that  A  knew,  or  had  reason  to  believe,  that  the  notice  was  given  fraudulently 
by  C,  who  had  heard  of  the  loss  of  the  property  and  wished  to  set  up  a  false  claim  to  it,  u 


■ 


14  ACT  iTo.  1  OF  1875.  [Record 


relevant,  as  showing  that  the  fact  that   A  knew  of  the  notice^  did  not  disprove  A's  good 
faith. 

(i.)     A  is  charged  'vith  shooting  at  B  with  intent  to  kill  him.     In  order  to   shew  A's  in- 
tent, the  fact  of  A's  having  previotsly  shot  at  B  may  be  proved. 

ij.)     A  is  charged  with  sending  threatening  letters  to  B.     Threatening  letters  previously 
sent  bj  A  to  15  may  be  proved,  as  showing  the  intention  of  the  letters. 

(k.)     The  question  is,  whether  A  has  been  guilty  of  cruelty  towards  B,  hia  wife. 

Expressions  of  their  feeling  towards  each  other  shortly  before  or  after  the  alleged  cruelty, 
are  relevant  facts. 

(/.)     The  question  is,  vrhether  A's  death  was  caused  by  poison. 

Statements  madfe  by  A  during  his  illness  as  to  his  symptoms,  are  relevant  facts. 

(m.)     The  qtiestioti  is,  whstt  was- the  state  of  A's  health  at  the  time  when  an  assurance 
on  his  life  was  effected. 

Statements  made  by  A  as  to  the  state  of  his  health  at  or  near  the  time  in  question,  are 
relevant  facts. 

(n.)     A  sues  B  for  negligence  in  proyiding  him  with  a  carriage  for  hire  not  reasonably  fit 
for'use,  uliereby  A  was  injured. 

The  fact  that  B's  attention  was  drawn  on  other  occasions  to  the  defect  of  that  particular 
ca  rriage,  is  relevant. 

The  fact  that  B  was  habitually  negligent  about  the  carriages  which  he  let  to  hire,  is 
irrelevant. 

(o.)  A  is  tried  for  the  murder  of  B  by  intentionally  shooting  himdea:^. 

The  fact  that  A,  on  other  occasions,  shot  at  B  is  relevant,  as  showing  his  intention  to 
shoot  B. 

Tlie  fact  that  A  was  in  the  habit  of  shooting  at  people  with  intent  to  murder  them,  is 
irrelevant. 

(p.)  A  is  tried  for  a  crime. 

The  fact  that  he  said  something  indicating  an  intention  to  commit  that  particular 
crime,  is  relevant. 

The  fact  that  he  said  something  indicating  a  general  disposition  to  commit  crimes  of 
that  class,  is  irrelevant, 

15.  When  there  is  a  question  whether  an  act  Ivas  accidental  or  intentional, 
the  fact  that  such  act  formed  part  of  a  series  of  similar  occurrences,  in  each  of 
which  the  person  doiugthe  act  was  concerned,  is  relevant. 

Illustrations, 

Ct.)  A  Is  ac-onsed  of  burning  down  his  house  in  order  to  obtain  money  for  which  it  it 
insured. 
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The  facts  that  A  lived  in  several  houses  successively,  each  of  which  he  insured,  in  each 
of  which  a  fire  occurred,  and  after  each  of  which  fires  A  received  payment  from  a  different 
insurance  office,  are  relevant,  as  tending  to  show  that  the  fires  were  not  accidental. 

(b.)  A  is  employed  to  receive  money  from  the  debtors  of  B.  It  is  A's  duty  to  make 
entries  in  a  book  showing  the  amounts  received  by  him.  He  makes  an  entry  showing  that 
on  a  particular  occasion  he  received  less  than  he  really  did  receive. 

The  question  is  whether  this  false  entry  was  accidental  or  intentional. 

The  facts  that  other  entries  made  by  A  in  the  same  book  are  false,  and  that  the  false 
■*entry  is  in  each  case  in  favour  of  A.  are   relevant. 

(c.)  A  is  accused  of  fraudulently  delivering  to  B  a  counterfeit  rupee. 

The  question  is  whether  the  delivery  of  the  rupee  was  accidental. 

The  facts  that  soon  before  or  soon  after  the  delivery  to  B,  A  delivered  counterfeit 
rupees  to  C,  D  and  E  are  relevant,  as  showing  that  the  delivery  to  A  was  not  accidental. 

16.  When  there  is  a  question  whether  a  particular  act  was  done,  the  existence 
of  any  course  of  business,  according  to  which  it  naturally  would  have  been  dono 
■is  a  relevant  fact. 

lllustraiiong. 

(a.)     The  question  is,  whether  a  particular  letter  was  despatched. 

The  facts  that  it  was  the  ordinary  course  of  business  for  all  letters  put  in  a  certain 
place  to  be  carried  to  the  post,  and  that  that  particular  letter  was  put  in  that  place,  are 
relevant. 

(6.)  The  question  is,  whether  a  particular  letter  reached  A.  The  facts  that  it  was  posted 
in^iue  course,  and  was  not  returned  through  the  Dead  Letter  Office,  are  relevant. 

Admissions. 

17.  An  admission  is  a  statement,  oral  or  documentary,  which  suggests  anr 
inference  as  to  any  fact  in  issue  or  relevant  fact,  and  which  is  made  by  any  of  the 
persons,  and  under  the  circumstances,  hereinafter   mentioned. 

18.  Statements  made  by  a  party  to  the  proceeding,  or  by  an  agent  to  any  such 
party,  whom  the  Court  regards,  under  the  circumstances  of  the  case,  as  expressly 
or  impliedly  authorized  by  him  to  make  them,  are  admissions. 

Statements  made  by  parties  to  suits  suing  or  sued  in  a  representative 
character  are  not  admissions,  unless  they  weremade  while  the  party  making  them 
held  that  character. 

Statements  made  by— 

(1)  persons  who  have  any  proprietary  or  pecuniary  interest  in  the  subject- 
matter  of  the  proceeding,  and  who  make  the  statement  in  their  character  of  per- 
sons 80  interested,  or 

(2)  persons  from  whom  the  par^aes  to  the  suit  hare  derived  their  interest  in 
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the  subject-matter  of  the  suit,  are  admissions  if  tliov  a^e  made  during  tlie  conti- 
nuance of  the  interest  of  the  persons  making   the  statements. 

19.  Statements  made  by  persons  whose  position  or  liability  it  is  nrcesf?nry  to 
prove  as  against  any  party  to  the  suit,  are  admissions  if  such  statements  woukl  bo 
vjlevaiit  as  against  sucli  persons  in  relation  to  Kuoh  position  or  liability  in  a  suit 
brought  by  or  against  them,  and  if  they  are  made  whilst  tlie  person  making  them 
occupies  such  position  or  is  subject  to  sucli  liability. 

lllustraiion. 

A  undertakes  to  collect  rents  for  B. 

B  sues  A  for  not  collecting  rent  due  from  C  to  B. 

A  denies  that  rent  was  due  from  C  to  B. 

A  statement  by  C  that  he  owed  B  rent  is  an  admission,  and  is  a  relevant  fact  as  against 
A,  if  A  denies  thut  C  did  owe  rent  to  B. 

20.  Statements  made  by  persons  to  wliom  a  party  to  the  suit  has  expressly 
referred  for  information  in  Vffe fence  to  a  matter  in  dispute  are  admissions. 

Illustratio'iu 

The  question  is,  whether  a  horse  sold  by  A  to  B  is  sound. 

A  says  to  B — '  Go  and  ask  C,  C  knows  all  about  it.'     C's  statement  is  an  admission. 

21.  Admissions  are  relevant  and  may  be  proved  as  against  the  person  who, 
makes  them,  or  his  representative  in  interest;  but  they  cannot  be  proved,  by  or  ou 
behalf  of  the  person  who  m.akes  them,  or  by  liis  representative  in  interest,  except 
in  the  following  cases  : — 

(1.)  An  admission  may  be  proved  by  or  on  behalf  of  the  person  making  it 
when  it  is  of  such  a  nature  that,  if  the  person  making  it  were  dead,  it  w;ould  be  rele- 
vant as  between  third  persons  under  section  thirty-two. 

> 

(2  )  An  admission  may  be  proved  by  or  on  behaj^.of  the  person  making  ifc 
when  it  consi.-sts  of  a  statement  of  the  existence  of  any  state  of  mind  or  bodv,  rele- 
vant or  in  issue,  made  at  or  about  the  time  when  such  state  of  mind  or  body  existed, 
and  is  accompanied  by  conduct  rendering  its  falsehood  improbable. 

(3.)  An  admission  may  be  proved  by  or  on  behalf  of  the  person  making  it  if 
it  is  relevant  otherwise  than,  as  an  admission. 

Illustralions. 

(a.)  The  question  between  A  and  B  is,  whether  a  certain  deed  is  or  is  not  forged.  A 
affirms  that  it  is  genuine,  B  that  it  is  forged. 

A  may  prove  a  statement  by  B  that  the  deed  is  genuine,  and  B  may  prove  a  statement 
by  A  that  the  deed  is  forged;  but  A  caimot  prove  a  statement  by  himself  that  the  deed  is, 
genuine,  nor  can  B  prove  a  statement  by  himself  that  the  deed  is  forged. 

(&.)     A,  the  Captain  of  a  ship,  is  tried  for  casting  her  away. 

Evidence  is  given  to  show  that  the  ship  was  taken  oat  of  her  proper  course. 
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A  produces  a  book  kept  by  him  in  tfie  ordinary  course  of  his  business,  showing  obser- 
vations alltfc^ed  t6  have  been  takeh  '  by  li'im'froni  day  to'  d<iy,  iiiid  indicating  that' the  ship 
was  not  taken  out  of  her  proper  coiirse.  A  may  prove  these  statements,  because  they 
would  be  admissible  between  third  parties  if  he  were  dead,  under  section  thirty- two, 
clause  2.  .        ,  . 

(c.J     A  is  accused  of  a  crime  committecl  by  him  at  Calcutta. 

He  produces  a  letter  written  by  himself  and  dated  at  Lahore  ou  that  day  and  bearin"" 
the  Lahore  post  mark  of  that  da^.         ' 

The  statement  in  the  date  of  the  letter  is  admissible,  because,  if  A  were  dead  it  would 
be  admissible  under  section  thirty-two^  clause^.'  ''     '    '  .        . 

(d)     A  is  accused  of  receivinj^  stolen  goods  knowing  them  to  be  stolen. 

He  offers  to  prove  that  he  refused  to  sell  them  below  their  value. 

A  may  prove  these  statements,  though  they  are  admissions,  because  they  are  explana- 
tory of  conduct  influenced  by  facts  in  issue,    i  .  ,*' 

•  '       *^ 
(e.)     A  is  accused  of  fraudulently  having  in   his  possession  counterfeit  coin  which  he 
knejy  to  be  counterfeit.'  ■  '"''  -- 

He  offers  to  prove  that  he  asked  a  skilful  person  to  examine  the  coin,  as  he  doubted 
whether  it  was  counterfeit  or  not;  and  thai  that  person  did  examine  it  and  told  him  it  was 
genuine.  -  :     , 

A  may  prove  these  facts  for  the  rsasons  statecjp  the  last  preceding  illustration. 

22.  Oral  admissions  m  to  the  coafcents  of  a  document  are  not  relevant,  unless 
and  uutii  the  |);irDy  propo.sing  to  prove  them  show.s  that  he  is  entitled  to  give  secon- 
dary evidence  of  the  contents  of  such  docunieat  uhdev  tiie  rules  hereinafter  contained, 
or  unless  the  genuineness  of  a  document  produced  is  in  question. 

23.  In  civil  cases  no  admission  is  relevant,  if  it  is  made  either  upon  an  express 
condition  that  evidence  of  it  is  not  to  be  given,  or  under  circumstanced  from  which 
the  Court  can  infer  that  the  parties  agreed  together  that  evidence  of  it  should  not 
be  given. 

Explanation. — Nothing  in  tliis  section  shall  be  taken  to  exempt  any  barrister, 
pleader,  attorney  or  vakil  from  giving  evidence  of  any  matter  of  which  he  may  be 
compelled  to  give  evidence  under  section  126. 

21.  A  confession  made  by  an  accused  person  is  irrelevant  in  a  criminal  pro- 
.^'^eding,  if  the  inaking  of  the  confession  appears  to  the  Court  to  have  been  caused 
by  any  inducement,  threat  or  promise,  having  reference  to  the  charge  against  the 
accused  person,  proceeding  from  a  person  in  authority  and  sufficient,  in  the  opinion 
of  the  Court,  to  give  the  accused  person  grounds,  which  wouKl  appear  to  him 
reasonable,  for  supposing  that  by  making  it  he  would  gain  any  advantage  or  avoid 
any  evil  of  a  temporal  nature  in  reference  to  the  proceedings  against  him, 

25.     No  confession  made  to  a  Police  officer  shall  be    proved  as  against  a  per- 
>n  accused  of  anv  offence. 
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2G.  No  confession  made  by  any  person  whilst  he  is  in  the  custody  of  a  Police 
officer,  unless  it  be  made  in  the  immediate  preseuce  of  a  Magistrate,  shall  be  prove4 
as  against  such  person, 

27.  Provided  that,  when  any  fact  is  deposed  to  as  discovered  in  consequence 
of  information  received  from  a  person  accused  of  any  offence,  in  the  custody  of  a 
l^olice  officer,  so  much  of  such  information,  wliether  it  amounts  to  a  confession  or 
not,  as  relates  distinctly  to  the  fact  thereby  discovered,  may  be  proved. 

28.  If  such  a  confession  as  is  referred  to  in  section  24  is  made  after  the 
impression  Caused  by  any  such  inducement,  threat,  or  promise  has,  in  the  opinion 
of  the  Court,  been  fully  removed,  it  is  relevant. 

29.  If  such  a  confession  is  otherwise  relevant,  it  does  not  become  irreleyaut 
merely  because  it  was  made  under  a  promise  of  secrecy,  or  in  consequence  of  a  decep? 
tion  practised  on  the  accused  person  for  the  purpose  of  obtaining  it,  or  when  he  was 
drunk,  or  because  it  was  made  in  answer  to  questions  which  he  need  not  have  an- 
Bwered,  whatever  may  have  been  the  form  of  those  questions,  or  because  he  was  not 
warned  that  he  was  not  bound  to  make  such  confession,  and  that  evidence  of  it  might 
be  given  against  him, 

30.  When  more  persons  than  one  are  being  tried  jointly  for  the  same  offence, 
and  a  confession  made  by  one  of  such  persons  affecting  himself  and  some  other  of 
such  persons  is  proved,  the  Court  may  take  into  consideration  such  confession  as 
against  such  other  person  as  well  as  against  the  person  who  makes  such  confession. 

Illustration^. 

(a.)  A  and  B  are  jointly  tried  for  the  murder  of  C,  It  is  proved  that  A  said,—"  'Q 
and  I  murdered  C.  "     The  Court  may  consider  the  effect  of  this   confession  as  against  B. 

(h.)  A  is  on  his  trial  for  the  murder  of  C.  There  is  evidence  to  show  that  C  was 
murdered  by  A  and  B,  and  that  B  said,— "  A  and  I  murdered  C.  " 

This  statement  may  not  be  taken  into  consideration  by  the  Court  against  A,  as  B  Is 
not  being  jointly  tried. 

31.  Admissions  are  not  conclusive  proof  of  the  matters  admitted,  but  they 
may  operate  as  estoppels  under  the  provisions  hereinafter  contained. 

Statements  by  peesoks  who  cannot  ue  called  as  "witnesses. 

82.  Statements,  written  or  verbal,  of  relevant  facts  made  by  a  person  who  is 
dead,  or  who  cannot  he  found,  or  who  has  become  incapable  of  giving  evidence,  or 
who:?e  attendance  cannot  be  procured  without  an  amount  of  delay  or  expense  which, 
under  the  circumstance  of  the  case,  appears  to  the  Court  unreasonable,  are  themselves 
relevant  facts  in  the   following  cases  ;  — 

(1 J  When  the  statement  is  made  by  a  person,  as  to  the  cause  of  his  death, 
or  as  to  any  of  the  circumstances  of  the  transaction  which  resulted  in  his  death,  in 
cases  in  which  the  cause  of  that  person's  death  comes  into  question. 

Such  statements  are  relevant  whether  the  person  who  made  them  was  or  was 
not  at  the  time  when  they   were   made,  under  expectation  of  death,  and  whateveir 
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may  be  the  nature   of  the   proceeding  in   which   the   cause  of  his  death  comes   into 
question . 

(2.)  When  the  statement  was  made  by  such  pef son  in  the  ordinary  course  of 
business,  and  in  particular  when  it  consists  of  any  entry  or  memorandum  made  by 
him  in  books  kept  in  the  ordinary  course  of  business,  or  in  the  discharge  of  profes- 
sional duty;  or  of  an  acknowledgment  written  or  signed  by  him  of  tl\e  receipt  of 
money,  goods,  securities  or  property  of  any  kind  ;  or  of  a  document  used  in  com- 
merce written  or  signed  by  him,  or  of  the  date  of  a  letter  or  other  document  usually 
dated,  written  or  signed  by  him* 

(3.)  When  the  statement  is  against  the  pecuniary  or  proprietary  interest  of 
the  person  making  it,  or  when,  if  true,  it  would  expose  him  or  Would  have  exposed 
him  to  a  criminal  prosecution  or  to  a  suit  for  damages. 

(4.)  When  the  statement  gives  the  opinion  of  any  sttch  person,  as  to  the  exis- 
tence of  any  public  right  or  custom  or  matter  of  public  or  general  interest,  of  the 
existence  of  which,  if  it  existed,  he  would  have  been  likely  to  be  aware,  and  when 
such  statement  was  made  before  any  controversy  as  to  such  right,  custom  or  matter 
kad  arisen. 

(5.)  When  the  statement  relates  to  the  existence  of  any  relationship  between 
persons  as  to  whose  relationship  the  person  making  the  statement  had  special  means 
of  knowledge,  and  when  the  statement  was  made  before  the  question  in  dispute  was 
i'aised. 

(6.)  When  t"he  statement  relates  to  the  existence  of  any  relationship  between 
persons  deceased,  and  is  made  in  any  will  or  deed  relating  to  the  afi^airs  of  the  family 
to  which  any  such  deceased  person  belonged,  or  in  any  family  pedigree,  or  upon  any 
tombstone,  family  portrait  or  other  thing  on  which  such  statements  are  usually  made, 
and  when  such  statement  was  made  before  the  question  in  dispute  was  raised. 

(7.)  When  the  statement  is  contained  in  any  deed,  will  or  other  document  which 
relates  to  any  sUch  transaction  as  is  mentioned  in  section  thirteen,  clause  (a). 

(8.^  Wlien  the  statement  was  made  by  a  number  of  persons,  and  expre&sed 
feelings  or  impressions  on  their  part  relevant  to  the  matter  in  question. 

Illustrations; 

a.    The  Question  Is  whether  A  was  murdered  by  B  j  ot 

A  dies  of  injuries  received  In  a  transactiou  in  t\e  cotitse  of  which  she  was  ravished.  1%e 
question  is  whether  she  was  ravished  by  B :  or 

^  The  question  is,  whether  A  was  killed  by  B  under  siiich  circamstaaces  that  a  suit  would  lie 
against  B  by  A's  Widow. 

Statements  made  by  A  ks  to  the  catise  of  his  or  her  death,    referring    respectively  to   the 
mrder,  the  rape,  and  the  actionable  wrong  under  consideratioB,  are  relevant  hxits. 

h.    The  question  is  as  to  the  date  of  A's  bhth. 

An  entry  in  the  diary  of  deceased  surg^eon,  rej^ularly  kept  In  the  coarse  of  business,  statiJS^ 
that  on  a  given  day,  he  attended  A's  mother  and  delivered  her  of  a  sou,  is  a  relevant  fa<?fe. 
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e.  The  question  is,  whether  A  was  in  Calcutta  on  a  given  day. 

A  statement  in  the  dmry  of  a  deceased  soli cl tor,  reg,ularly.- kept  in  the  course  of  business, 
thit,  on  a  given  day,  the  solicitor  attended  A  at  a  place  mentioned  in  Calcutta  for  the  purpose 
of  conferring  with  him  upon  specified  brisiness,  is  a  relevant  faci. 

d.     The  question  is,  whether  a  ship  sailed  from  Bombay  harbour  on  a  given  day. 

A  letter  written  by  a  deceased  memlber  of  a  .nlerchant's  firm,  by  whicti  she  was»  chartered,  to 
their  correspondents  .in  London  to  whom  the  cargo  was  consigned,  stating  that  the  ship  sailed 
on  a  given  day  from  Bombay  harbour,  is  a  relevant  fact. 

#.     The  question  is,  whether  rent  was  paid  to  A  for  certain  land. 

A  letter  from  A's  deceased  agent  to  A  saying  that  he  had  received  the  rent  on  A's  account 
and  held  it  at  A's  orders,  is  a  relevant  fact. 

f.  The  question  is,  whether  A  and  B  were  legally  married. 

The  statettient  of  a  deceased  clergyman  that  he  married  them  under  such  circumstances  that 
the  celebration  would  be  a  crime,  is  relevant. 

(f.  The  question  is,  whether  A,  a  person  who  cannot  be  found,  wrote  a  letter  on  a  certain  day. 
The  fact  that  a  letter  written  by  him  is  dated  on  that  day,  is  relevant. 

h.     The  question  U,  what  was  the  cause  of  the  wreck  of  a  ship. 

A  protest  made  by  the  captain,  whose  attendance  cannot  be  procured,  is  a  relevant 
fact. 

i.     Tlie  question  is,  whether  a  given  road  is  a  public  way. 

A  statement  by  A,  a  deceased  headman  of  the  village,  that  the  road  was  public,  is  a  rele« 
vant   fact. 

J.  Tlie  question  is,  what  was  the  price  of  grain  on  a  certain  day  in  a  particular  mai'ket.  A 
statement  of  the  price,  made  by  a  deceased  bunya  in  the  ordinary  course  of  his  business,  is  a 
relevant  fact. 

k.     The  question  is,  whether  A,  who  is  dead,  was  the  father  of  B. 

A  statement  by  A  that  B  was  his  son,  is  a  relevant  fact. 

2.     The  qurstion  is,  what  was  the  date  of  the  birth  of  A. 

A  letter  from  A's  deceased  father  to  a  friend,  announcing  the  birth  of  B  on  a  given  day,  is  a 
relevant  fact. 

w.     The  question  is,  whether,  and  when,  A  and  B  were  married. 

An  entry  in  a  Aiemorandum  book  by  C,  the  deceased  father  of  B,  of  his  daughter's  marriage 
with  A  at  a  given  date,  is  a  relevant  fact. 

«.  A  sues  B  for  a  libel  expressed  in  a  painted  caricature  exposed  in  a  shop  window. 
The  question  is  as  to  the  similarity  of  the  caricature  and  its  libellous  character.  The  re- 
marks of  a  crowd  of  spectators  on  these  points  may   be  proved. 

33.  Evidence  given  by  a  witness  in  a  judicial  proceeding,  or  before  any  per- 
son authorised  by  law  to  take  it,  is  relevant  for  the  purpose  of  proving,  in  a  sub- 
sequent judicial  proceeding,  or  in  a  later  stage  of  the  same  judicial  proceeding;  the 
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truth  of  tlie  facts  whicli  it  states,  when  the  witness  is  dead  or  cannot  be  found,  oi- 
l's incapable  of  giving  evidence,  or  is  l^ept  out  of  the  way  b}^  the  adverse  party,  or  if 
his  presence  cannot  be  obtained  witiiout  an  amount  of  dehiy  or  expense  which,*^  under 
the  circumstances  of  the  case,  the  Court    considers  unreasonable  : 

Provided 

that  the  proceeding  was  between  the  same  parties  or  their  representatives  in 
interest  ; 

that  the  adverse  party  in  the  first  proceeding  had  the  riglit  and  opportunity 
to  cross-elaniiiie  • 

that  the  questions  in  issiie  were  substantially  the  same  in  the  first  as  in  the 
second  proceeding. 

Explanation.—- P^  criminal  trial  or  enquiry  shall  be  deemed  to  be  a  proceeding 
between  the  prosecutor  and  the  accused  within  the   meaning  of  this  Section. 

Statements   made  under   special   cincrMSTANCES. 

SI.  Entries  in  bioks  of  account,  regularly  kept  in  the  course  of  business,  are 
relevant  whenever  they  refer  to  a  matter  into  which  the  Court  has  to  inquire,  but 
sucli  statements  shall  not  alone  be  sufticieut  evidence  to  charge  any  person  with 
liability, 

Illiisf  ration. 

A  sues  B  for  Rs,  1,000  and  shows  entries  in  his  account  books  showing  B  to  be  in- 
debted to  him  to  this  amount.  The  entries  are  relevant,  but  are  not  sufficient  without 
other  evidence  to  prove  the  debt. 

85.  An  entry  in  any  public  or  other  official  book,  register,  or  record,  stating 
a  fact  in  issue  or  relevant  fact  and  made  by  a  public  servant  in  the  discharge  of  hi.s 
official  duty,  or  by  any  other  person  in  performance  of  a  duty  specially  enjoined  by 
the  law  of  the  country  in  which  such  book,  register,  or  record  is  kept,  is  itself  a 
relevant    fact. 

36.  Statements  of  facts  in  issue  or  relevant  facts,  made  in  published  maps  or 
charts  generally  offered  for  public  sale,  or  in  maps  or  plans  made  under  the  au- 
thority of  Government,  as  to  matters  usually  repesented  or  stated  in  such  maps, 
charts  or  plans,  are   themselves   relevant  facts. 

37.  When  the  Court  has  to  form  an  opinion  as  to  the  existence  of  any  fact  of 
a  public  nature,  any  statement  of  it,  made  in  a  recital  contained  in  any  Act  of 
Parliament  or  in  any  Act  of  the  Governor  General  of  India  in  Council  or  of  the 
Governors  in  Council  of  Madras  or  Bombay,  or  of  the  Lieutenant-Governor  in 
Council  of  Beng^al,  or  in  a  notificatiou  of  the  Government  appearing  in  the  Gazette 
of  India,  or  in  the  Gazette  any  Local  Government,  or  in  any  printed  paper  purporting 
to  be  the  London  Gazette  or  the  Government  Gazette  of  any  Colony  or  possession  of 
the  Queen,  is  a  relevant  fact. 

38.  When  the  Court  has  to  form  an  opinion  as  to  a  law  of  any  country,  any 
Btatement  of  such   law   coniained  in  a  book   purporting  to  be  printed  or   published 
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lirtder  the  authority  of  the  Gorernment  of  such  country  and  to  contain  any  such 
lilvv,  and  any  report  of  a  ruling  of  the  Courts  of  such  country  contained  in  a  book 
purporting   to  be  ii  report  of  such  rulings,  is  relevant. 

How  MUCH  OP  A  Statement  is  to  be  Proved. 

39.  When  any  statement  of  which  evidence  is  given  fornls  part  of  a  longer 
statement,  or  of  a  conversation  6r  part  of  an  isolated  document,  or  is  (iontained  in 
a  document  which  forms  part  of  a  book,  or  of  a  connected  series  of  letters  or  papers, 
evidence  shall  be  given  of  so  much  and  no  more  of  th6  statement,  conversatiort-, 
document,  book,  or  series  of  letters  or  papers  as  the  Court  considers  necessary  in 
that  particular  case  to  the  full  understanding  of  the  nature  and  effect  of  the  state- 
ment, and  of  the  circumstances  under  which  it    was  made. 

Judgments  of  Coubts  or  Justice  when  eeleVant. 

40.  The  elistence  of  any  judgment,  order  or  decree  which  by  law  prevents 
any  Court  from  taking  cognizance  of  a  suit  or  holding  a  trial,  is  a  relevant  fact 
when  the  question  is  whether  such  Court  ought  to  take  cognizance  of  such  suit, 
or  to  hold  such  trial. 

41.  A  final  judgment,  order  or  decree  of  a  competent  Court,  in  the  exercise 
of  probate,  matrimonial,  admiralty  or  insolvency  jurisdiction,  which  confers  upon 
or  takes  away  from  any  person  any  legal  character,  or  which  declares  any  person 
to  be  entitled  to  any  such  character,  or  to  be  entitled  to  any  specific  thing,  not  as 
against  any  specified  person  but  absolutely,  is  relevant  when  the  existence  of  any 
such  legal  character,  or  the  title  of  any  such  person  to  any  such  thing,  is 
reletant. 

Such  judgment,  order  or  decree  is  conclxisive  proof 

that  any  legal  character  which  it  confers  accrued  at  tiie  time  when  such  judg- 
ment, order  or  decree  came  into  operation  ; 

that  any  legal  eharacter,  to  which  it  declares  any  such  person  to  be  entitled 
accrued  to  that  person  at  the  time  when  such  judgment  declares  it  to  have  accrued 
to  that  person  ; 

that  any  legal  character  which  it  takes  away  frftm  any  such  person  ceased 
at  the  time  from  which  such  judgment  declared  that  it  had  ceased  or  should 
cease  ; 

and  tliat  any  thing  to  wTilcli  it  declares  any  person  to  be  so  entitled  w^is  the 
property  of  that  person  at  the  time  from  which  such  judgment  declares  that  it  had 
been  or  should  be  his  property. 

42.  iTudgment's,  orders  or  decrees  other  than  those  mentioned   in   section  41, 
are  relevant  lif  they  relate  to  matters  of  a  public  nature  relevant  to  the   enquiry; 
but  such  judgments,  orders  or  decrees  are  not  conclusive  proof  of  that   which  they 

state. 

Illustration, 

A  sues  B  for  trespass  on  his  land.    B  alleges  the  existence  of  a  public  right  of  way 
over  the  laudi  which  A  denies, 


Jfarch  187^.]  J^pt:  no.  1  of  1872.  ?3 

The  existence  qf  a  decree  in  favour  of  the  defendant,  in  a  suit  by  A  against  C  for  a 
trespass  on  the  same  land,  in  which  C  alleged  the  existence  of  the  same  right  of  way,  is 
relevg,ut,  bi^t  it  is  not  couclusive  proof  that  the  right  of  way  ej^ist^, 

43.  Judgments,  orders  or  decrees,  other  than  those  mentioned  in  sections  4^0, 
41  and  42,  are  irrelevant,  unless  tbe  existence  of  such  judgment,  order  or  depree, 
\s  a  fact  in  issue,  or  is  relevant  un4^r  some  other  proyision  of  tins  Act. 

Illustrations. 

(a.)  A  and  1^  sep^rafely  sue  C  for  a  libel  which  reflects  upon  each  of  them.  C  in 
^ach  case  says,  tl)at  the  matter  allege4  to  be  libellous  is  true,  and  the  circumstanc^js  arie 
such  that  it  is  probably  true  in  each  case,  or  in  neither. 

4  obtains  a  decree  against  C  for  damages  on  the  ground  th^t  C  failed  to  make  opt 
Jii&  justification.     The  fact  is  irrelevant  as  between  B  and  C. 

{b.)     A  prosecutes  B  for  adultery  wit^^  C,  A's  wife, 

B  denies  that  C  is  A's  wife,  but  the  Court  convicts  B  of  adultery. 

Afterwards,  C  is  prosef?uted  for  bigamy  in  marrying  B  during  A's  lifetime.  C  says 
that  she  never  was  B's  wife. 

The  judgment  against  B  is  irrelevant  as  against  ,G. 

(c.)     A  prosecutes  B  for  stealing  a  cow  from  him.     B  is   convicted. 

A,  afterwards,  sues  C  for  the  cow,  which  B  had  sold  to  him  before  his  conviction.  As 
between  A  and  C,  the  judgment  against  B  is  irrelevant. 

(d.)  A  has  obtained  a  decree  for  the  possession  of  land  against  B.  C,  B's  sod,  murders 
A  in  consequence. 

The  existence  of  the  judgment  is  relevant,  as  showing  motive  for  a  crime. 

44.  Any  party  to  a  suit  or  other  proceeding  may  show  that  any  judgment, 
order  or  decree  w^hich  is  relevant  under  section  40,  41  or  42,  and  which  has  been 
proved  by  the  adverse  party,  was  delivered  by  a  Court  not  competent  to  deliver  it, 
or  was  obtained  by  fraud  or  collusion. 

OpII^IOI^S  op  THIKD  PEBSOXS  WHE2T  RELEVANT. 

45.  When  the  Court  has  to  form  an  opinion  upon  a  point  of  foreign  law,  or  of 
science  or  art,  or  as  to  identity  of  handwriting,  the  opinions  upon  that  point 
of  persons  specially  skilled  in  such  foreign  law,  science  or  art,  are  relevant 
facts. 

Such  persons  are  called  experts. 

Illustrations. 

(a.)     The  question  is,  whether  the  death  of    A  was  caused  by  poison. 

The  opinions  of  experts  as  to  the  symptoms  produced  by  the  poison  by  which  A  is 
supposed  to  have  died,  are   relevant. 
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(b  )  The  question  is,  whether  A  at  the  time  of  doing:  a  certain  act,  was,  by  reason 
of  unsoundness  of  mind,  incapable  of  knowing  the  nature  of  the  act,  or  that  he  was  doing 
what  was  either  wroiij,'  or  coulrary  to  law. 

The  opinions  of  experts  upon  the  question  whether  the  symptoms  exhibited  by  A 
commonly  show  unsoundness  of  mind  and  whether  such  unsoundness  of  mind  usually 
renders  persons  incapable  of  knowing  the  nature  of  the  acts  which  they  do,  or  of  knowing 
that  what    they  do  is  either  wrong  or  contrary    to   Uw,    are  relevant. 

(c  )  The  question  is,  whetiior  a  certain  document  was  written  by  A.  Another  docu- 
meut  is  produced  which  is  proved  or  admitted  to  have   been  written  by  A. 

The  opinions  of  experts  on  the  question  Tvhether  the  two  dpcuintnts  were  written  by 
the  same  person  or  by  different  persons,  are  relevant. 

40.  Facts,  not  otherwise  relevant,  are  relevant  if  they  support  or  are  inconsis- 
tent   with  the  opiuio^io  of  experts,  when   sucli    opinions  are  relevant. 

Jllustrations. 

(a.)     The  question  is,  ^hetlier  A  was  poisoned  b^  a  certain  poison. 

The  fact  that  other  persons  who  were  poisoned  by  that  poison, exhibited  certain  symp- 
toms which  experts  atiirm  or  deny  to  be  the  symptoms    of  that   poison,  is  relevant. 

{b.)  The  quesiiou  is,  whether  an  obstruction  to  a  harbour  is  caused  by  a  certain 
sea  wail- 

The  fact  that  other  harbours  similarly  situated  in  other  respects,  but  where  there  were 
no  such  sea  wails,  began  to  be  obstructed  at  about  the    same    time,  is  relevant. 

47.  When  tlie  Court  has  to  form  an  opinion  as  to  the  persons  by  whom  any 
<loQvinient  "was  "written  or  signed,  the  opinion  of  any  pers'^n  acquainted  with  the 
jiiandwriting  of  the  person  by  whom  it  is  supposed  to  be  written  or  signed  that  it 
^was  or  was  not  written  or  signed  by  that  person,  is    a  relevant   fact. 

Explanation. — A  person  is  said  to  be  acquainted  with  the  handwriting  of 
.another  person '^\vhen  he  has  seen  that  person  write,  or  when  he  has  received  docu- 
ments purporting  to  be  written  by  that  person  in  answer  to  documents  written  by 
iiimself  or  under  his  authority  and  addressed  to  that  person,  or  when,  in  the  ordi- 
nary course  of  business,  documents  purporting  .to  be  written  by  that  person  have 
been  habitually    submitted    to    him. 

Illustration. 

The  question  is,  whether  a  given  letter  is  in  the  bandwdting  of  A,  a  merchant  m 
lioudou.  ' 

B  is  a  merchant  in  Calcutta,  who  has  written  letters  addressed- to  A  and  received 
letters  purporting  to  be  written  by  him.  C  is  B's  clerk,  whose  duty  it  was  to  examine 
■and  tile  B's  correspondence.  \)  is' B's  broker,  to  whom  i^  habitually  submitted  the  letters 
purporting  to  be  written  by  ^.  for  the  purpose  of   advising  with  him  thereou. 
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The  opinions  of  B,  C  and  D  on  the  question  whether   the   h  tter  is  in   the  handwriting 
A  arc  reievanf,  thouv^h  neither  B,  C  nor  D  ever  saw  A  write. 
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43.  When  the  Court  has  to  form  an  opinion  as  to  the  existence  of  any  general 
ensfconi  or  right,  the  opinions,  as  to  tlie  existence  of  such  custom  or  right, 
of  persons  who  woukl  be  likely  to  know  of   its  existence  if   it  existed  are  relevant. 

Explanation. — Tiie  expression  '  q^eneral  custom  or  right'  includes  customs  or 
rig1it.s  common  to  anj'  considerable  class  of  persons. 

Illustration. 

The  rij^ht  of  the  villagers  of  a  particular  villaf^e  to  use  the  water  of  a  particular  well 
is  a  general  right  within  the  meaning  of  this  section. 

49.  When  the  Court  has  to  form    an    opinion    as  to  — 
the  usages  and  tenets  of  any  bod\'  of  men  or    family, 

the  constitution  and  government  of  any  religious  or  charitable   foundation,  or 

the  meaning  of  words  or  terms  used  in  particular  districts  or  by  particular 
classes   of  people. 

The  opinions  of  persons  having  special  means  of  knowledge  thereon,  are  rele- 
vant facts. 

50.  When  the  Court  has  to  form  an  opinion  as  to  the  relationship  of  one 
person  to  another,  the  opinion,  expresi^'ed  by  conduct,  as  to  the  existence  of  such 
relationship,  of  any  person  who.  as  a  member  of  the  family  or  otherwise,  has  special 
means  of  knowledge  on  the  subject,  is  a  relevant  fact  :  Provided  that  such  opinion 
shall  not  be  sufficient  to  prove  a  marriage  in  proceedings  under  the  Indian  Divorce 
Act,  or  in  prosecutions  under  fSection  49i,  495,  497  or  498  of  the  Indian  Penal 
Code. 

Illustrations, 

{a.)     The  question  is,  whether  A  and  B  were  married. 

The  fact  that  they  were  usually  received  and  treated  by  their  friends  as  hu.sband  and 
wife,  is  relevant. 

(  h.)  The  question  is  whether  A  was  the  legitimate  son  of  B.  The  fact  that  A  was 
always  treated  as  such  by  members  of  the   family,  is  relevant. 

51.  Whenever  the  opinion  of  any  living  per&on  is  relevant,  the  grounds  oa 
which  such  opinion  is  based  are    also    relevant. 

Illustration, 

An  expert  may  give  an  account  of  experiments  performed  by  hira  for  the  purpose  of 
forming  his  opinion. 

Character  whkn"  relevant. 

52.     In    civil  cases  the  fact  that  the  character  of  any  person  concerued    is    such 
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as  to  render  probable   or    improbable   any    conduct   imputed    to  him,    is   irrelevant, 
except  in  so  far  as  such  character  appears  from  facts  otherwise  relevant. 

53.  In  criminal  proceeding?,  the  fact  that  the  person  accused  is  of  a  good 
character,   is  relevant. 

54.  Jn  criminal  proceodinf]^?,  the  fact  that  the  accused  person  has  been  pre- 
viously convicted  of"  any  offence  is  relevant ;  but  tl^t;  fact  that  he  has  a  bad  cliarac- 
ter  is  irrelevant,  unless  evidence  has  been  given  that  he  has  ii  good  character,  in 
which  case  it  becomes  relevant. 

Explanation. — Tins  section  does  not  apply  to  cases  in  which  the  bad  character 
of  any  person  is  itself  a  fact  in  issue. 

55.  In  civil  case.*;,  the  fact  that  the  character  of  any  person  is  such  as  to 
afifect  the  amount  of  damages  which  he  ouglit  to  receive,  is  relevant. 

Jj^rplanation. — Tn  sections  52,  53,64  and  55  the  word  'character'  includes 
botli  reputation  and  disposition  ;  but  evidence  may  be  given  only  of  general  reputa- 
tion and  general  disposition,  and  not  of  particular  acts  by  which  reputation  or  dis- 
position were  shown. 


PART     II. 

ON     PROOF. 

CiTAPTEii   III. — Facts  which  need  not  be  proved, 

66.  •  No  fact  of  which  the  Court  will  take  judicial  notice  need  be  proveJ. 

57.     The  Court  shall  take  judicial  notice  of  the  following   facts  : — 

(1  )  All  laws  or  rules  having  the  force  of  law  now  or  heretofore  in  force  or 
hereafter  to  be  in  force  in  any  part  of  British  India  : 

(2.)  All  public  Acts  passed  or  hereafter  to  be  pas.sed  by  Parliament,  and 
all  local  and  personal  Acts  directed    by   Parliament   to  be  judicially  noticed  : 

(3.)     A  rticles  of  AVar  for  Her  Majesty's  Army  or  Navy: 

(4)  The  course  of  proceeding  of  Parliament  and  of  the  Councils  for  the 
purposes  of  making  T-aws  and  Regulations  established  under  the  Indian  Councils' 
Act,  or  any  other  law  for  the  time  being  relating  thereto. 

Explanation. — The  word  '  Parliament,'  in  clauses  (2)   and  (4),  includes — 

1.  The  Parliament  of  the  United  Kingdom  of  Great   Britain  and  Ireland; 

2.  Tiie  Parliament  of  Great  Britain  ; 
8.     The  Parliament  of  England  ; 
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4.  The  Parliament  of  Scotland,  and 

5.  The  Parliament  of  Ireland. 

(5.)  Tho  accession  and  the  sign  manual  of  the  Sovereign  for  the  time 
being  of  the   United  Kingdom  of  Great  Britain  and  Ireland  : 

(G.)  All  seals  of  wliicli  English  Courts  take  judicial  notice  :  the  seals  of 
all  the  Courts  of  British  India,  and  of  all  Courts  out  of  British  India,  established 
by  the  authority  of  the  Gov^ernor  General  or  any  Local  Government  in  Council  ; 
the  seals  of  Courts  of  Admiralty  and  Maritime  Jurisdiction  and  of  Notaries 
public,  and  all  seals  which  any  person  is  authorized  to  use  by  any  Act  of 
Parliament  or  other  Act  or  Regulation  having  the  force  of  law  in  British 
India  : 

(7.)  Tlie  accession  to  office,  names,  titles,  functions,  and  signatures  of  the 
persons  filling  for  tlie  time  being  any  public  office  in  any  part  of  British  India,  if 
the  fact  of  their  appointment  to  such  office  is  notified  in  the  Gazette  of  Indian 
or  in  the  official  Gazette  of  any  Local  Government, 

fS.)  The  existence,  title,  and  national  flag  of  every  State  or  Sovereign  recog- 
nized by  the  British  Crown  : 

(9  )  The  divisions  of  time,  the  geographical  divisions  of  the  world,  and  public 
festivals,  fasts  and  holidays  notified   in  the  official  Gazette  : 

(10  )     The  territories  under  the  dominion  of  the  British  Crown  : 

(n.)  The  commencement,  continuance  and  termination  of  hostilities  between 
the  British  Crown  and  any  other   State   or  body  of  persons : 

(12.)  The  names  of  the  members  and  officers  of  the  Court,  and  of  their 
deputies  and  subordinate  officers  and  assistants,  and  also  of  all  officers  acting  in 
execution  of  its  process,  and  of  all  advocates,  attornies,  proctors,  vakeels,  pleaders 
and  other  persons    authorized  by  law   to  appear  or  act  before  it : 

(13.)     The  rule  of  the  road. 

In  all  these  cases,  and  also  on  all  matters  of  public  history,  literature,  science 
or  art,  the  Court  may  resort  for  its  aid  to  appropriate  books  or  documents  of 
reference. 

If  the  Court  is  called  upon  by  any  person  to  take  judicial  notice  of  iany  fact 
it  may  refuse  to  do  so,  unless  and  until  such  person  produces  any  such  book  or 
document  as  it  may  consider  necessary  to  enable  it  to  do  so. 

58.  No  fact  need  be  proved  in  any  proceeding  which  the  parties  thereto  or 
their  agents  agree  to  admit  at  the  hearing,  or  which,  before  the  hearing,  they  agree 
to  admit  by  any  writing  under  their  hands,  or  which  by  any  rule  of  pleading  in  force 
at  the  time  they  are  deemed  to  have  admitted  by  their  pleadings  :  Provided  that 
the  Court  may,  in  its  discretion,  require  the  facts  admitted  to  be  proved  otherwise 
than  by  such  admissions. 
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Chapter  IV. — Op  Oral  Evidence. 

69.     All  facts,  except  the  contents    of   documents,   may    be  proved    by   oral 
evideuce. 

60.     Oral  evidence  must,  in  all  cases,  whatever,  be  direct  ;  tliat  is  to  say— 

If  it  refers  to  a  fact  which  could  be  seen,  it  must  be  the  evidence  of  a  witness 
■who  says  he  saw  it ; 

If  it  refers  to  a  fact  which  could  be  heard,  it  must  be  the  evidence  of  a  witness 
who  says  he  heard  it ; 

If  it  refers  to  a  fact  which  could  be  perceived  by  any  other  sense  or  in  any  other 
manner,  it  must  be  the  evidence  of  a  witness  who  says  he  perceived  it  by  that  sense 
or  in  that  manner  ; 

If  it  refers  to  an  opinion  or  to  the  s^rounds  on  which  that  opinion  is  held,  it 
must  be  the  evidence  of  the  person  who    holds  that  opinion  on  those  grounds  : 

Provided  that  the  opinions  of  experts  expressed  in  any  treatise  commonly  offered 
for  sale,  and  the  grounds  on  which  such  opinions  are  held,  may  be  proved  by  the 
production  of  such  treatises  if  the  author  is  dead  or  cannot  be  found,  or  has  become 
incapable  of  giving  evidence,  or  cannot  be  called  as  a  witness  without  an  amount  of 
delay  or  expense  which  the  Court  regards   as  unreasonable ; 

Provided  also  that  if  oral  evidence  refers  to  the  existence  or  condition  of  any 
material  thing  other  than  a  document,  the  Court  may,  if  it  thinks  fit,  require  tlje 
production  of  such  material  thing  for  its  inspection. 

Chapter  V. — Of  Documentary  Evidence. 

61.  The  contents  of  documents  may  be  proved  either  by  primary  or  by  secon- 
dary evidence. 

62.  Primary  evidence  means  the  document  itself  produced  for  the  inspection 
of  the  Court. 

JExplanation  1. — Where  a  document  is  executed  in  several  parts,  each  part  is 
primary  evidence  of  the  document : 

Where  a  document  is  executed  in  counterpart,  each  counterpart  being  executed 
by  one  or  some  of  the  parties  only,  each  counterpart  is  primary  evidence  as  against 
the  parties  executing  it. 

JErplanation  2. — Where  a  number  of  documents  are  all  made  by  one  uniform 
process,  as  in  the  case  of  printing,  lithography,  or  photography,  each  is  primary  evi- 
dence of  the  contents  of  the  rest ;  but  where  they  are  all  copies  of  a  common  original, 
they  are  not  primary  evidence  of  the  contents  of  the  original. 
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Illustration. 

A  person  is  shown  to  have  been  in  possession  of  a  number  of  placards,  all  printed  at 
one  time  from  one  original.  Any  one  of  the  placards  is  primary  evidence  of  the  contents  of 
any  other,  but  no  one  of  them  is  primary  evidence  of  the  contents  of  the  original. 

63.     Secondarj  evidence  means  and  includes — 

(I.)     Certified  copies  given  under  the  provisions  hereinafter  contained  ; 

f2.)     Copies  made  from  the  original   by   meclianical    processes  which  in  them- 
selves insure  the  accuracy  of  the  copy,  and   copies  compared  with  such  copies  ; 

(3.)     Copies  made  from  or  compared  with  the  original  ; 

(4.)  Counterparts  of  documents  as  against  the  parties  who  did  not  execute 
them  ; 

(5  )  Oral  accounts  of  the  contents  of  a  document  given  by  some  person  who 
lias  himself  seen   it. 

Illustralions. 

{a  )  A  photograph  of  an  original  is  secondary  evidence  of  its  contents,  tliongh  the  two 
have  not  been  compared,  if  it  is  proved    that  the  thing  photographed  was  the  original. 

(5.)  A  copy  compared  with  a  copy  of  a  letter  made  by  a  copying  machine  is  secondary 
evidence  of  the  contents  of  the  letter,  if  it  is  shown  that  the  copy  raade  by  the  copying 
machine  was  made  from  the  original. 

(<7.)  A  copy  transcribed  from  a  copy,  but  afterwards  compared  with  the  original, 
is  secondary  evidence  ;  but  the  copy  not  so  compared  is  not  secondary  evidence  of  the 
original,  although  the  copy  from  which  it  was  transcribed  was  compared  with  the  original. 

(d.)  Neither  an  oral  account  of  a  copy  compared  with  the  original,  nor  an  oral 
account  of  a  photograph  or  machine-copy  of  the  original,  is  secondary  evidence  .of  the 
original. 

64.  Documents  must   be   proved   by  primary    evidence    except   in   the   cases 
hereinafter  mentioned. 

65.  Secondary  evidence  may  be  given  of  the  existence,  condition,  or  contents 
of  a  document  in  the  followino^  cases  : — 

D 

(a  )     When  the  original  is  shown  or  appears  to  be  in   the  possession  or   power 
of  the  person  against  whom    the  document  is  sought  to  be  proved,  or 
of  any  person  out  of  reach  of,  or  not  subject  to,  the    process  of  the   Court,  or 
of  any  person  legally    bound   to  produce  it, 

and  when,  after  the  notice  mentioned  in  section  sixty-six,  such  person  does 
not  produce  it  ; 
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(5.)  When  the  existence,  condition  or  contents  of  the  oriijfinal  liave  been 
proved  to  be  admitted  ill  writing  by  the  person  against  whom  it  is  proved  or  by 
his  representative  in  interest  ; 

{c  )  When  the  original  has  been  destroyed  or  lost,  or  when  tlie  ])arty  ofifer- 
in2j  evidence  of  its  contents  cannot,  for  any  other  reason  not  arising  from  his  own 
default  or  neglect,  produce  it  in  reasonable  time  ; 

(J.)     When  the  original  is  of  such  a  nature  as  not  to  be  easily  moveable  ; 

(<?.)  When  the  original  is  a  public  document  within  the  meaning  of  section 
seventy-four  ; 

(/.)  When  the  ori<rinal  is  a  document  of  which  a  certified  copy  is  permitted 
by  this  Act,  or  bj  any  other  law  in  force  in  British  India,  to  be  given  in  evi- 
dence ; 

(g.)  When  the  orio^inals  consist  of  numerous  accounts  or  other  documents 
which  cannot  conveniently  be  examined  in  Court,  and  the  fact  to  be  proved  is  the 
general  result  of  the  whole  collection. 

In  cases  (o),  (c)  and  {d),  any  secondary  evidence  of  the  contents  of  the  docu- 
ment  is  admissible. 

In  case  (J),  the  written  admission  is   admissible. 

In  case  {e)  or  (/),  a  certified  copy  of  the  document,  but  no  other  kiud  of 
secondary  evidence,  is  admissible. 

In  case  (g),  evidence  may  be  given  as  to  the  general  result  of  the  documents 
by  any  person  who  has  examined  them,  and  who  is  skilled  in  the  examination  of 
such  documents. 

QQ.  Secondary  evidence  of  the  contents  of  the  document  referred  to  in  section 
sixty-five,  clause  (a),  shall  not  be  given  unless  the  party  proposing  to  give  such 
secondary  evidence  has  previously  given  to  the  party  in  whose  possession  or  power 
the  document  is,  such  notice  to  produce  it  as  is  prescribed  by  law  ;  and  if  no  notice 
is  prescribed  by  law,  then  such  notice  as  the  Court  considers  reasonable  under  the 
circumstan«es  of  the  case  : 

Provided  that  such  notice  shall  not  be  required  in  order  to  render  secondary 
evidence  admissible  in  any  of  the  following  cases,  or  in  any  other  case  in  which  the 
Court  thinks  fit  to  dispense  with  it : — 

(I.)     When  the  document  to  be  proved  is  itself  a  notice  ; 

(2.)  When  from  the  nature  of  the  case,  the  adverse  party  must  know  that 
he  will  be  required  to  produce  it  ; 

(3  )  When  it  appears  or  is  proved  that  the  adverse  party  has  obtained  posseib- 
sion  of  the  origiQal  by  fraud  or  force  ; 
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(i.)     When  the  adverse  party  or  his  agent  has  the  origiiial  in  Court  ; 

(5.)  When  the  adverse  party  or  his  agent  has  admitted  the  loss  of  the 
document  ; 

(6  )  When  the  person  in  possession  of  the  document  is  out  of  reach  of,  or  not 
subject  to  the  process  of  the    Court. 

G7.  If  a  document  is  alleged  to  be  signed  or  to  have  been  written  wholly  or 
in  part  by  any  person,  the  signature  or  the  hatidwriting  of  so  much  of  the  docu- 
ment as  is  alleged  to  be  in  that  person's  handwriting  must  be  proved  to  be  in  his 
handwriting. 

68.  If  a  document  is  required  by  law  to  be  attested,  it  shall  not  be  used  as 
evidence  until  one  attesting  witness  at  least  has  been  called  for  the  purpose  of 
proving  its  execution,  if  there  be  an  attesting  witness  alive,  and  subject  to  the  pro- 
cess of  the  Court  and  capable  of  giving  evidence. 

GO.  If  no  such  attesting  witness  can  be  found,  or  if  the  document  purports 
to  have  been  executed  in  the  United  Kingdom,  it  must  be  proved  that  the  attes- 
tation of  one  attesting  witness  at  least  is  in  his  handwriting,  and  that  the  signature 
of  the  person  executing  the  document  is  in  the  handwriting  of  that  person. 

70.  The  admission  of  a  party  to  an  attested  document  of  its  execution  by  him- 
self shall  be  sufficient  proof  of  its  execution  as  against  him,  though  it  be  a  document 
required  by  law  to  be  attested. 

71.  If  the  attesting  witness  denies  or  does  not  recollect  the  execution  of  the 
document,  its  execution  may  be  proved  by  other  evidence. 

72.  An  attested  document  not  required  by  law  to  be  attested  may  be  proved 
as  if  it  was  unattested. 

73.  In  order  to  ascertain  whether  a  signature,  writing,  or  seal  is  that  of  the 
person  by  whom  it  purports  to  have  been  written  or  made,  any  signature,  writing, 
or  seal  admitted  or  proved  to  the  satisfaction  of  the  Court  to  have  been  written  or 
made  by  that  person  may  be  compared  with  the  one  which  is  to  be  proved, 
although  that  signature,  writing,  or  seal  has  not  been  produced  or  proved  for  any 
other  purpose. 

The  Court  may  direct  any  person  present  in  Court  to  write  any  words  or 
figures  for  the  purpose  of  enabling  the  Court  to  compare  the  words  or  figures 
so  written  with  any  words  or  figures  alleged  to  have  been  written  by  such 
person. 

Public   Documents. 

74!.     The  following  documents  are  public  documents  : 

1.     Documents  forming  the    Acts,  or  records  of  the  Acts — 

(i)  of  the  sovereign  authority, 
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(ii)  of  official  bodies  and  tribunals,  and 

(iii)  of  public  officers,  lei^islative,  judicial  and  executive,  whetlier  of  British 
India,  or  of  any  other  part  of  Her  Majesty's  dominions,  or  of  a  foreign 
country. 

2.     Public  records  kept  in   British    India  of  private  documents. 

75.  All  other  documents  are  private. 

76.  Every  public  officer  having  the  custody  of  a  public  document,  which  any 
person  has  aright  to  inspect,  shall  give  that  person  on  demand  a  copy  of  it  on 
j):iyment  of  the  leg.il  fees  tlierefore,  together  with  a  certificate  written  at  the  foot 
of  such  copy  that  it  is  a  true  copy  of  such  document  or  part  thereof  as  the  case  may 
be,  and  such  certificate  shall  be  dated  and  subscribed  by  such  officer  with  his  name 
and  his  official  title,  and  shall  be  sealed,  whenever  such  officer  is  authorized  by 
law  to  make  use  of  a  seal,  and  such  copies  so  certified  shall  be  called  certified 
copies. 

JUxplanatio}}. — Any  -officer  who,  by  tlie  ordinary  course  of  official  duty,  is 
atithori.sed  to  deliver  such  copies,  shall  be  deemed  to  have  the  custody  of  such 
documents  within  the  meaning  of  this  section. 

77.  Such  certified  copies  maybe  produced  in  proof  of  the  contents  of  the 
public  documents  or  parts  of  the  public  documents  of  which  they  purport  to  be 
copies. 

78.  The  following  public  documents  may    be  proved  as  follows  : — 

(1.)  Acts,  orders  or  notifications  of  the  Executive  Government  of  British 
India  in  any  of  its  Departments,  or  of  any  Local  Grovernmeut  or  any  Department 
of  any  Local  Grovernmeut, 

by  the  records  of  the  departments  certified  by  the  heads  of  those  departments 
respectively, 

or  by  any  document  purporting  to  be  printed  by  oider  of  any  such  Grovern- 
ment : 

(2.)     The  proceedings  of  the  Legislatures, 

by  the  journals  of  those  bodies  respectively,  or  by  published  Acts  or  abstracts 
or  by  copies  purporting  to  be  printed  by  ojder  of  Government : 

(3  )  Proclamations,  orders  or  regulations  issued  by  Her  Majesty  or  by  the 
Privy  Council,  or  by  any   department  ot   Her  Majesty's  Grovernmeut, 

bv  copies  or  extracts  contained  in  the  London  Gazette,  or  purporting  to  be 
printed  by  the  Queen's  Printer : 

(4  )  The  Acts  of  the  Executive  or  the  proceedings  of  the  legislature  of  a 
foreign  country, 
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by  journals  piiblishet-l  by  tlieir  authority,  or  commonly  received  in  that  country 
as  such,  or  by  a  copy  certified  under  the  seal  of  the  country  or  sovereign,  or  by  a 
recognition  thereof  iu  some  public  Act  of  the  Governor  General  of  India  in 
Council : 

(5.)     The  proceedings  of  a  municipal  body  in  British   India, 

by  a  copy  of  such  proceedings  certified  by  the  legal  keeper  thereof,  or  by  n 
printed  book  purporting  to  be  published  by  the  authority  of  such  body : 

(6.)     Public  documents  of  any  other  class  in  a  foreign  country, 

by  th3  original,  or  by  a  copy  certified  by  the  legal  keeper  thereof,  with  a  cer- 
tificate under  tlie  seal  of  a  notary  public  or  of  a  British  Consul  or  diplomatic  agent 
that  the  copy  is  duly  certified  by  the  otiicer  having  the  legal  custody  of  the  original, 
and  upon  proof  of  tiie  character  of  the  document  according  to  the  law  of  the  foreign 
country. 

Pbesumptions  as  to  documents. 

70.  The  Court  shall  presume  every  document  purporting  to  be  a  certificate, 
certified  copy,  or  other  document,  which  is  by  law  declared  to  be  admissible  ad 
evidence  of  any  particular  fact,  and  which  purports  to  be  duly  certified  by  any 
officer  in  British  India,  or  by  any  officer  in  any  Native  State  in  alliance  with  Her 
Majesty,  who  is  duly  authorised  thereto  by  the  Governor  General  in  Council,  to  be 
genuine  :  Provided  that  such  document  is  substantially  in  the  form  and  purports 
to  be  executed  in  the  manner  directed  by  law  in  that  behalf.  The  Court  shall  also 
presume  that  any  officer,  by  whom  any  such  document  purports  to  be  signed 
or  certified,  held,  when  he  signed  it,  the  official  character  which  he  claims  in  such 
paper. 

80.  Whenever  any  document  ii  produced  before  any  Court  purporting  to  be  a 
record  or  memorandum  of  the  evidence  or  of  any  part  of  the  evidence  given  by  a 
witness  in  a  judicial  proceeding  or  before  any  officer  authorised  by  law  to  take  such 
evidence,  or  to  be  a  statement  or  confession  by  any  prisoner  or  accused  person  taken 
in  accordance  with  law  and  purporting  to  be  signed  by  any  Judge  or  Magistrate, 
or  by  any  such  officer  as  aforesaid,  the  Court   shall  presume — 

that  the  document  is  genuine  ;  that  any  statements,  as  to  the  circumstanceg 
under  which  it  was  taken  purporting  to  be  made  by  the  person  signing  it,  are  true, 
and  that  such  evidence,  statement   or  confession   was  duly  taken. 

81.  The  Court  shall  presume  the  genuineness  of  every  document  purporting 
to  be  the  London  Gazette,  or  the  Gazette  of  India,  or  the  Government  Gazette 
of  any  Local  Government,  or  of  any  Colony,  Dependency  or  possession  of  the  British 
Crown,  or  to  be  a  newspaper  or  journal,  or  to  bi  a  capy  of  a  private  Act  of  Parlia- 
ment printed  by  the  Queen's  Printer,  and  of  every  document  purporting  to  be  a 
document  directed  by  any  law  to  be  kept  by  any  person,  if  such  document  is 
kept  substantially  in  the  form  required  by  Jaw  and  is  produced  from  proper 
custody. 

82.  When  any  document  is  produced   to  any  Court  purporting  to  be  a  docu- 
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ment  which,  by  the  h\w  in  forco  for  the  time  being  in  Enghmd  or  Ireland,  would  be 
admissible  in  proof  of  any  particular  in  auy  Court  of  Justice  in  England  or  Ireland 
without  proof  of  the  seal  or  stamp  or  signature  authenticating  it,  or  of  the  judicial 
or  official  cliaracter  claimed  by  the  person  by  whom  it  purports  to  be  signed,  the 
Court  shall  presume  that  sucli  seal,  stamp  or  signature  is  genuine,  and  that  the  per- 
son signiug  it  held,  at  the  time  when  he  signed  it,  the  judicial  or  official  character 
whicli  he  claims, 

and  the  document  shall  be  admissible  for  the  same  purpose  for  which  it  would 
be  admissible  in  England  or  Ireland. 

83.  The  Court  shall  presume  that  maps  or  plans  purporting  to  be  made  by 
the  authority  of  Government  were  so  made,  and  are  accurate  ;  but  maps  or  plans 
made  for  the  purposes  of  any  cause  must  be  proved  to  be  accurate. 

84.  The  Court  shall  presume  the  genuineness  of  every  book  purporting  to  bo 
printed  or  published  under  the  authority  of  the  Government  of  any  country,  and  to 
contain  any  of  the  laws  of  that  country, 

and  of  every  book  purporting  to  contain  reports  of  decisions  of  the  Courts  of 
such  country. 

85.  The  Court  shall  presume  that  every  document  purporting  to  be  a  power 
of  attorney,  and  to  have  been  executed  before,  and  authenticated  by  a  notary  public, 
Or  any  Court,  Judge,  Magistrate,  British  Consul  or  Vice-Consul,  or  representative 
of  Her  Majesty  or  of  the  G-ovemment  of  India,  was  so  executed  and  authen- 
ticated. 

86.  The  Coui-t  may  presume  that  any  document  purporting  to  be  a  certified 
copy  of  any  judicial  record  of  any  country  not  forming  part  of  Her  Majesty's 
dominions  is  genuine  and  accurate,  if  the  document  purports  to  be  certified  in  any 
manner  which  is  certified  by  any  representative  of  Her  Majesty  or  of  the  Govern- 
ment of  India  resident  in  such  countr\'  to  be  the  manner  commonly  in  use  in  that 
country  for  the  certification  of  copies  of  judicial  records. 

87.  The  Court  may  presume  that  any  book  to  which  it  may  refer  for  informa- 
tion on  matters  of  public  or  general  interest,  and  that  any  published  map  or  chart, 
the  statements  of  wliich  are  relevant  facts  and  wliich  is  produced  for  its  inspection, 
was  written  and  published  by  the  person,  and  at  tlie  time  and  place,  by  whom  or  at 
which  it  purports  to  have  been   written  or  published. 

88.  The  Court  may  presume  that  a  message,  forwarded  from  a  telegraph  office 
to  the  person  to  whom  such  message  purports  to  be  addressed,  corresponds  with  a 
message  delivered  for  transmission  at  the  office  from  which  the  message  purports 
'to  be  sent ;  but  the  Court  shall  not  make  any  presumption  as  to  the  person  by  whom 
such  message  was  delivered  for  transmission. 

89.  The  Court  shall  presume  that  every  document,  called  for  and  not  produced 
after  notice  to  produce,  was  attested,  stamped  and  executed  in  the  manner  required 
by  law. 


00.     Where  any  document,   purporting  or  proved  to  be  thirty  years  old,  is  por- 
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duced  from  any  custody  which  the  Court  in  the  particular  case  considers  proper,  the 
Court  may  presume  that  the  signature  and  every  other  part  of  such  document  which 
purports  to  be  in  the  handwriting  of  any  particular  person  is  in  that  person's  hand- 
writing, and,  in  the  case  of  a  document  executed  or  attested,  that  it  was  duly  executed 
and  attested  by  the  persons  by  whom  it  purports  to  be  executed  and  attested. 

Explanation. — Documents  are  said  to  be  in  proper  custody  if  they  are  in  the 
place  in  which,  and  under  the  care  of  the  person  with  whom,  they  would  naturally 
be  ;  but  no  custody  is  improper  if  it  is  proved  to  have  had  a  legitimate  origin,  or  if 
the  circumstances  of  the  particular  case  are  such  as  to  render  such  an  origin  probable. 

This  explanation  applies  also  to  section  eighty-one. 

Illustrations. 

(a.)  A  has  been  in  possession  of  landed  property  for  a  long  time.  He  produces  from 
his  custody  deeds  relating  to  the  land  showing  his  titles  to  it.     The  custody  is  proper. 

(h.)  A  produces  deeds  relating  to  landed  property  of  which  he  is  the  mortgagee.  The 
mortgagor  is  in  possession.     The  custody  is  proper. 

(c.)  A,  a  connection  of  E,  produces  deeds  relating  to  lands  in  B's  possession,  which 
were  deposited  with  him  by  B  for  safe  custody.     The  custody  is  proper. 

Chapter  YI. — Op  the  Exclusion  of  Oral  by  Documentary  evidence, 

91.  When  the  terms  of  a  contract,  or  of  a  grant,  or  of  any  other  disposition  of 
property,  have  been  reduced  to  the  form  of  a  document,  and  in  all  cases  in  which  any 
matter  is  required  by  law  to  be  reduced  to  the  form  of  a  document,  no  evidence  shall 
be  given  in  proof  of  the  terms  of  such  contract,  grant  or  other  disposition  of  proper- 
ty, or  of  such  matter,  except  the  document  itself,  or  secondary  evidence  of  its  con- 
tents in  cases  in  which  secondary  evidence  is  admissible  under  the  provisions  herein- 
before contained. 

Exception  1. — When  a  public  officer  is  required  by  law  to  be  appointed  in  wri- 
ting, and  when  it  is  shown  that  any  particular  person  has  acted  as  such  officer,  the 
writing  by  which  he  is  appointed  need  not  be  proved. 

Exception  2.— -Wills  under  the  Indian  Succession  Act  may  be  proved  by  the 
Probate. 

Explanation  1.— This  section  applies  equally  to  cases  in  which  the  contracts, 
grants  or  disposition  of  property  referred  to  are  contained  in  one  document  and  to 
cases  in  which  they  are  contained  in  more  documents  than  one. 

Explanation  2.-— Where  there  are  more  originals  than  one,  one  original  only 
need  be  proved. 

Explanation  3.— The  statement  in  any  document  whatever  of  a  fact  other  than 
the  facts  referred  to  in  this  section,  shall  not  preclude  the  admission  of  oral  evidence 
as  to  the  same  fact. 

Illustrations^ 

(a.)  If  a  contract  be  contained  in  several  letters,  all  the  letters  in  which  it  is  ccn» 
tained  must  be  proved. 
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(b.)  If  a  contract  is  contained  in  a  bill  of  exchange,  the  bill  of  exchange  must  b« 
proved. 

{c.)     If  a  bill  of  exchange  is  drawn  in  a  set  of  three,  one  only  need  bo  proved. 

(d.)  A  contracts  in  writing  with  B  for  the  delivery  of  indigo  upon  certain  terms.  The 
contract  mentions  the  fact  that  B  had  paid  A  the  price  of  other  iudigo  contracted  for  ver- 
bally on  another  occasion. 

Oral  evidence  is  offered  that  no  payment  was  made  for  the  other  indigo.  The  evidence 
is  admissible. 

(e.)    A  gives  B  a  receipt  for  money  paid  by  B. 

Oral  evidence  is  offered  of  the  payment. 

The  evidence  is  admissible. 

92.  "When  the  terms  of  any  such  contract,  grant  or  other  disposition  of  pro- 
perty, or  any  matter  required  by  law  to  be  reduced  to  the  form  of  a  document,  have 
been  proved  according  to  the  last  section,  no  evidence  of  any  oral  agreement  or  state- 
ment shall  be  admitted  as  between  the  parties  to  any  such  instrument  or  their  re- 
presentatives in  interest,  for  the  purpose  of  contradicting,  varying,  adding  to,  or  sub- 
tracting from,  its  terms ; 

Proviso  (I.) — Any  fact  may  be  proved  which  would  invalidate  any  document, 
or  which  would  entitle  any  person  to  any  decree  or  order  relating  thereto  ;  such  as 
fraud,  intimidation,  illegality,  want  of  due  execution,  want  of  capacity  in  any  con- 
tracting party,  want  or  failure  of  consideration,  or  mistake  in  fact  or  law. 

Proviso  (2.) — The  existence  of  any  separate  oral  agreement  as  to  any  matter 
on  which  a  document  is  silent  and  which  is  not  inconsistent  with  its  terms,  may  be 
proved.  In  considering  whether  or  not  this  proviso  applies,  the  Court  shall  have 
regard  to  the  degree  of  formality  of  the  document. 

Proviso  (3.) — The  existence  of  any  separate  oral  agreement  constituting  a  con- 
dition precedent  to  the  attaching  of  any  obligation  under  any  such  contract,  grant 
or  disposition  of  property,  may  be  proved. 

Proviso  (4  ) — The  existence  of  any  distinct  subsequent  oral  agreement  to 
rescind  or  modify  any  such  contract,  grant  or  disposition  of  property,  may  be  proved, 
except  in  cases  in  which  such  contract,  grant  or  disposition  of  property  is  by  law  re- 
quired to  be  in  writing,  or  has  been  registered  according  to  the  law  in  force  for  the 
time  being  as  to  the  registration  of  documents. 

Proviso  (5.) — Any  usage  or  custom  by  which  incidents,  not  expressly  mention- 
ed in  any  contract,  are  usually  annexed  to  contracts  of  that  description,  may  be  pro- 
ved :  Provided  that  the  annexing  of  such  incident  would  not  be  repugnant  to,  or  in- 
consistent with,  the  express  terms  of  the  contract 

Proviso  (6  )— Any  fact  may  be  prov«;d  which  shows  in  what  manner  the  lan- 
guage of  a  document  is  related  to  existing  facts. 
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Illustrations. 

(a.)  A  policy  of  insurance  is  effected  on  goods  "in  ships  from  Calcutta"  to  London." 
The  goods  are  shipped  in  a  particular  ship  which  is  lost.  The  fact  that,  that  particular  ship 
was  orally  excepted  from  the  policy,  cannot  be  proved. 

(b,)  A  agrees  absolutely  in  writing  to  pay  B  Rs.  1,000  on  the  1st  March  1873.  The 
fact  that,  at  the  same  time,  an  oral  agreement  was  made  that  the  money  should  not  be  paid 
till  the  Slst  March,  cannot  be  proved. 

(c.)  An  estate  called  '  the  Rampore  tea  estate'  is  sold  by  a  deed  which  contains  a  map 
of  the  property  sold.  The  fact  that  land  not  included  in  the  map  had  always  been  regarded 
as  part  of  the  estate  and  was  meant  to  pass  by  the  deed,  cannot  be  proved. 

(d.)  A  enters  into  a  written  contract  with  B  to  work  certain  mines,  the  property  of 
B,  upon  certain  terms.  A  was  induced  to  do  so  by  a  misrepresentation  of  B's  as  to  their 
value.    This  fact  may  be  proved. 

(e.)  A  institutes  a  suit  against  B  for  the  specific  performance  of  a  contract,  and  also 
prays  that  the  contract  may  be  reformed  as  to  one  of  its  provisions,  as  that  provision  was 
inserted  in  it  by  mistake.  A  may  prove  that  such  a  mistake  was  made  as  would  by  la\7 
entitle  him  to  have  the  contract  reformed. 

(/.)  A  orders  goods  of  B  by  a  letter  in  which  nothing  is  said  as  to  the  time  of  pay- 
ment, and  accepts  the  goods  on  delivery.  B  sues  A  for  the  price.  A  may  show  that  the 
goods  were  supplied  on  credit  for  a  term  still  unexpired 

(ff.)  A  sells  B  a  horse  and  verbally  warrants  him  sound.  A  gives  B  a  paper  in  these 
words  ;  *  Bought  of  A  a  horse  for  Rs.  500.'    B  may  prove  the  verbal  warranty. 

(h.)  A  hires  lodgings  of  B,  and  gives  B  a  card  on  which  is  written — '  Rooms,  Rg.  200 
a  month.*  A  may  prove  a  verbal  agreement  that  these  terms  were  to  include  partial 
board. 

A  hires  lodgings  of  B  for  a  year,  and  a  regularly  stamped  agreement  drawn  up  by  an 
attorney  is  made  between  them.  It  is  silent  on  the  subject  of  board.  A  may  not  prove 
that  board  was  included  in  the  terms  verbally. 

(i.)  A  applies  to  B  for  a  debt  due  to  A  by  sending  a  receipt  for  the  money.  B  keepa 
the  receipt  and  does  not  send  the  money.    In  a  suit  for  the  amount,  A  may  prove  this. 

(j.)  A  and  B  make  a  contract  in  writing  to  take  effect  upon  the  happening  of  a  certain 
contingency.  The  writing  is  left  with  B,  who  sues  A  upon  it.  A  may  show  the  circum- 
stances under  which  it  was  delivered. 

93.  When  tho  language  used  in  a  document  is,  on  its  face,  ambiguous  or 
defective,  evidence  may  not  be  given  of  facts  which  would  show  its  meaning  or 
supply  its  defects. 

*  Illustrations. 

(a.)    A  agrees  in  writing  to  sell  a  horse  to  B  for  *  Rs.  1,000  or  Rs.  1,500.' 

Evidence  cannot  be  given  to  show  which  price  was  to  be  given. 

(6.)  A  deed  contains  blanks.  Evidence  cannot  be  given  of  facts  which  would  show 
how  they  were  meant  to  be  filled. 
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Qi.  When  language  used  in  a  document  is  plain  in  itself,  .ind  when  it  applies 
accurately  to  existing  facts,  evidence  may  not  be  given  to  show  that  it  was  not 
meant  to  apply  to  such  facts. 


JUuslration. 

A  sells  to  B  by  deed  'my  estate  at  Rampore  containing  100  bfgas.*  A  has  an  estate 
at  "Rampore  containing  100  bigds.  Evidence  may  not  be  given  of  tlie  fact  that  the  estate 
meant  to  be  sold  was  cue  situated  at  a  different  place  and  of  a  different  size. 

05.  When  language  used  in  a  document  is  plain  in  itself,  but  is  unmeaning 
in  reference  to  existing  facts,  evidence  may  be  given  to  show  that  it  was  used  in  a 
peculiar  sense. 

Illustraiion, 

A  sells  to  B  by  deed  'my  house  in  Calcutta.' 

A  had  no  house  in  Calcutta,  but  it  appears  that  he  had  a  house  at  Howrab,  of  which  B 
Lad  been  in  possession  since  the  execution  of  the  deed. 

These  facts  may  be  proved  to  show  that  the  deed  related  to  the  hous5  at  Howrah. 

96.  When  the  facts  are  such  that  the  language  used  might  have  been  meant 
to  apply  to  any  one,  and  could  not  have  been  meant  to  apply  to  more  than  one,  of 
several  persons  or  things,  evidence  may  be  given  of  facts  which  show  which  of  those 
persons  or  things  it  was  intended  to  apply  to. 

Illustrations. 

(a.)  A  agrees  to  sell  to  B  for  Rs.  1,000  "  my  white  horse.  "  A  has  two  white  horses. 
Evidence  may  be  given  of  facts  which  show  which  of  them  was  meant. 

(h.)  A  agrees  to  accompany  B  to  Hyderabad.  Evidence  may  be  given  of  facts 
showing  whether  Hyderabad  in  the  Deccan  or  Hyderabad  in  Scind  was  meant. 

97.  When  the  language  used  applies  partly  to  one  set  of  existing  facts,  and 
partly  to  another  set  of  existing  facts,  but  the  whole  of  it  does  not  apply  correctly 
to  either,  evidence  may  be  given  to  show  to  which  of  the  two  it  was  meant  to  apply^ 

Illustration, 

A  agrees  to  sell  to  B  *my  land  at  X'  in  the  occupation  of  Y.  A  has  land  at  X,  but 
not  in  the  occupation  of  Y,  and  he  has  land  in  the  occupation  of  Y,  but  it  is  not  at  X. 
Evidence  may  be  given  of  facts  showing  which  he  meant  to  sell. 

98.  Evidence  may  be  given  to  show  the  meaning  of  illegible  or  not  commonly 
intelligible  characters,  of  foreign,  obsolete,  technical,  local  and  provincial  expres- 
sions, of  abbreviations  and  of  words  used  in  a  peculiar  sense. 

Illustration, 

A,  a  sculptor,  agrees  to  sell  to  B  '  all  my  mods.'  A  has  both  models  and  modelling 
tools.     Evidence  may  be  given  to  show  which  he  meant  to  sell. 
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'.    Persons  who  are  not  parties  to  a  document,   or  their  representatives  in 
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interest,   may   give   evidence    of  any    facts    tending   to   show   a  contemporaneous 
agreement  varying  the  terms  of  the  document. 

lllusiration. 

A  and  B  make  a  contract  in  writing  that  B  shall  sell  A  certain  cotton,  to  be  paid  for 
on  delivery.  At  the  same  time  they  make  an  oral  agreement  that  three  months'  credit 
shall  be  given  to  A.  This  could  not  be  shown  as  between  A  and  B,  but  it  might  be 
shown  by  C  if  it  affected  his  interests. 

100.     Nothing  in  this  chapter  contained  shall  be  taken    to   aifect  any   of    the 
provisions  of  the  Indian  Succession  Act  (X  of  1865)  as  to  the   construction  of  wills. 


PART  III. 
PRODUCTION  AND  EFFECT  OF  EVIDENCE. 
CflAPTEB  YII. — Of  the  Burden  of  Pboof. 

101.  Whoever  desires  any  Court  to  give  judgment  as  to  any  legal  right  or 
liability  dependent  on  the  existencQ  of  facts  which  he  asserts,  must  prove  that  those 
facts  exist. 

When  a  person  is  bound  to  prove  the  existence  of  any  fact,  it  is  said  that  the 
burden  of  proof  lies  on  that  person. 

Illustrations, 

(a.)  A  desires  a  Court  to  give  judgment  that  B  shall  be  punished  for  a  crime  which 
A  says  B  has  committed. 

A  must  prove  that  B  has  committed  the  crime. 

{h.)  A  desires  a  Court  to  give  judgment  that  he  is  entitled  to  certain  land  in  the 
possession  of  B  by  reason  of  facts  which  he  asserts  and  which  B  denies  to  be  true. 

A  must  prove  the  existence  of  those  facts, 

102.  The  burden  of  proof  in  a  suit  or  proceeding  lies  on  that  person  who 
would  fail  if  no  evidence  at  all  were  given  on  either  side. 

Illustrations. 

(a.)  A  sues  B  for  land  of  which  B  is  in  possession,  and  which,  as  A  asserts,  was  left 
to   A  by  the  will  of  C,  B's  father. 

If  no  evidence  were  given  on  either  side,  B  would  be  entitled  to  retain  his  possession. 

Therefore  the  burden  of  proof  is  on  A. 

(Z>.)     A  sues  B  for  money  due  on  a  bond. 

The  execution  of  the  bond  is  admitted,  but  B  says  that  it  was  obtained  by  fraud,  which 
A  denies. 
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If  no  evidence  were  given  on  either  side,  A  would  succeed,  as  the  bond  is  not  disputed 
and  the  fraud  is  not  proved. 

Therefore  the  burden  of  proof  is  on  B. 

103.  The  burden  of  pu^of  as  to  a\y  pirtloMilar  fact  lies  on  that  person  who 
wishes  the  Court  to  believe  iu  its  existence,  unless  it  is  provided  by  any  law  that  the 
proof  of  that  fact  shall  lie  on  any  particular  person. 

Jllustratioti. 

(a.)  A  prosecutes  B  for  theft,  and  wishes  the  Court  to  believe  that  B  admitted  the 
theft  to  C.     A  must  prove  the  admission. 

B  wishes  the  Court  to  believe  that,  at  the  time  in  question,  he  was  elsewhere.  He 
must  prove  it. 

101.  The  burden  of  proving  any  fact  necessary  to  be  proved  in  order  to  enable 
any  person  to  give  evidence  of  any  other  fact  is  on  the  person  who  wishes  to  give 
such  evidence. 

Illustrations. 

(a.)    A  wishes  to  prove  a  dying  declaration  by  B.     A  must  prove  B's  death. 

(6.)    A  wishes  to  prove,  by  secondary  evidence,  the  contents  of  a  lost  document. 

A  must  prove  that  the  document  has  been  lost. 

105.  "When  a  person  is  accused  of  any  offence  the  burden  of  proving  the 
existence  of  circumstances  bringing  the  case  within  any  of  the  General  Exceptions 
in  the  Indian  Penal  Code,  or  within  any  special  exception  or  proviso,  contained  in 
any  other  part  of  the  same  Code,  or  in  any  law  defining  the  offence,  is  upon  him, 
and  the  Court  shall  presume  the  absence  of  such  circumstances. 

Illustrations, 

(a.)  A,  accused  of  murder,  alleges  that,  by  reason  of  unsoundness  of  mind,  he  did  not 
know  the  nature  of  the  act. 

The  burden  of  proof  is  on  A. 

(J.)  A,  accused  of  murder,  alleges  that,  by  grave  and  sudden  provocation,  he  was 
deprived  of  the  power  of  self-control. 

The  burden  of  proof  is  on  A. 

(c.)  Section  325  of  the  Penal  Code  providss  that  whoever,  except  in  the  case  provided 
for  by  section  335,  voluntarily  causes  grievous  hurt,  shall  be  subject  to  certain  punishment. 

A  is  charged  with  voluntarily  causing  grievous  hurt  under  section  325. 

The  burden  of  proving  the  circumstances  bringing  the  case  under  section  335  lies  on  A. 

106.  When  any  fact  is  especially  within  the  knowledge  of  any  person,  the 
burden  of  proving:  that  fact  is  upon  him. 
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Illusiratiofis. 

(a.)  When  a  persoa  does  an  act  with  soma  intention  other  than  that  which  the 
character  and  circanistauces  of  the  act  suggest,  the  burden  of  proving  that  intention  is  upon 
him. 

(b.)  A  is  charged  with  travelling  on  a  railway  without  a  ticket.  The  burden  of  prov- 
ing that  he  had  a  ticket  is  on  him. 

107.  When  the  question  is  whether  a  man  is  alive  or  dead,  and  it  is  shown 
that  he  was  alive  within  thirty  years,  the  burden  of  proving  that  he  is  dead  is  on  the 
person  who  affirms  it. 

108.  "When  the  question  is  whether  a  man  Is  alive  or  dead,  and  it  is  proved 
that  he  has  not  been  heard  of  for  seven  years  by  those  who  would  naturally  have  heard 
of  him  if  he  liad  been  alive,  the  burden  of  proving  that  he  is  alive  is  on  the  person 
who  affirms  it. 

109.  When  the  question  is  whether  persons  are  partners,  landlord  and  tenant 
or  principal  and  agent,  and  it  has  been  shown  that  they  have  been  acting  as  such 
the  burden  of  proving  that  they  do  not  stand,  or  have  ceased  to  stand,  to  each  other 
in  those  relationships  respectively,  is  on  the  person  who  affirms  it. 

110.  When  the  question  is  whether  any  person  is  owner  of  anythinof  of  which 
he  is  shown  to  be  in  possession,  the  burden  of  proving  that  he  is  not  the  owner  is  on 
the  person  who  affirms  that  he  is  not  the  owner. 

111.  Where  there  is  a  question  as  to  the  good  faith  of  a  transaction  between 
parties,  one  of  whom  stands  to  the  other  in  a  position  of  active  confidence,  the 
burden  of  proving  the  good  faith  of  the  transaction  is  on  the  party  who  is  in  a 
position  of  active  confidence. 

Illustrations . 

(a,)  The  good  faith  of  a  sale  by  a  client  to  an  attorney  is  In  question  in  a  suit 
brought  by  the  client.  The  burden  of  proving  the  good  faith  of  the  transaction  is  on  the 
attorney. 

(h.)  The  good  faith  of  a  sale  by  a  son  just  come  of  age  to  a  father  is  in  question  in  a 
suit  brought  by  the  son.  The  burdtn  of  proving  the  good  faith  of  the  transactioa  is  on 
the  father. 

112.  The  fact  that  any  person  was  born  during  the  continuance  of  a  valid 
marriage  between  his  mother  and  any  man,  or  within  two  hundred  and  eight}-  days 
after  its  dissolution,  the  mother  remaining  unmarried,  shall  be  conclusive  proof  that 
he  is  the  legitimate  son  of  that  man,  unless  it  can  be  shown  that  the  parties  to  the 
marriage  had  no  access  to  each  other  at  any  time  when  he  could  have  been  begotten. 

113.  A  notification  in   the    Gazette   of  India   that   any   portion   of   British 

I  territory  has  been  ceded  to  any  Native  State,  Prince  or  Ruler,  shall  be  conclusive 
proof  that  a  valid  cession  of  such  territory  took  place  at  the  date  mentioned  in  such 
notification. 


114.     The  Court  may  presume  the  existence  of  any  fact    which   It  thinks  likely 
'to  have  happened,  regard  being  had  to  the  common  course  of  natural    events,  human 
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conducfc    and  public  and   private   business    in    their   relation   to    the    facta    of   the 
particular  case. 

Jllustratiom. 

The  Court  may  presume— 

(a.)  That  a  man  who  is  in  possession  of  stolen  goods  soon  after  the  theft  is  cither  the 
thief  or  has  received  the  goods  knowing  them  to  be  stolen,  unless  ho  can  accouut  for  his 
possession ; 

(b.)  That  an  accomplice  is  unworthy  of  credit,  unless  ho  is  corroborated  in  material 
particulars ; 

(c,)  That  a  bill  of  exchange,  accepted  or  endorsed,  was  accepted  or  endorsed,  for 
good  consideration  ; 

(d.)  That  a  thing  or  state  of  things  which  has  been  shown  to  be  in  existence  within 
a  period  shorter  than  that  within  which  such  things  or  state  of  things  usually  cease  to 
exist,  is  stiil  in  existence  ; 

(e.J    That  judicial  and  official  acts  have  been  regularly  performed  ; 

(f.J    That  the  common  course  of  business  has  been  followed  in  particular  cases  ; 

(^.)  That  evidence  which  could  be  and  is  not  produced  would,  if  produced,  be 
unfavourable  to  the  person  who  withholds  it. 

(h.)  That  if  a  man  refuse  to  answer  a  question  which  he  is  not  compelled  to  answer 
by  law,  the  answer,  if  given,  would  be  unfavourable  to  him  ; 

(i.)  That  when  a  document  creating  an  obligation  is  in  the  hands  of  the  obligor,  the 
obligation  has  been  discharged. 

But  the  Court  shall  also  have  regard  to  such  facts  as  the  following  in  considering 
whether  such  maxims  do  ur  do  not  apply  to  the  particular   case  before  them  : — 

As  to  illustration  («) — A  shop-keeper  has  in  his  till  a  marked  rupee  soon  after  it  was 
stolen,  and  cannot  accouut  for  its  possession  specifically,  but  is  continually  receiving  rupees 
in  the  course  of  his  business  : 

As;  to  illustration  (h) — A,  a  person  of  the  highest  character,  is  tried  for  causing  a 
man's  death  by  an  act  of  negligence  in  arranging  certain  machinery.  13,  a  person  of  equally 
good  character  who  also  took  part  in  the  arrangement,  describes  precisely  what  was  done 
and  admits  and  explains  the  common  carelessness  of  A  and  himself: 

As  to  illustration  (b) — A  crime  is  committed  by  several  persons.  A,  B  and  C,  three  of 
the  criminals,  are  captured  on  the  spot  and  kept  apart  from  each  other.  Each  gives  an 
account  of  the  crime  implicating  D,  and  the  accounts  corroborate  each  other  in  such  a 
manner  as  to  render  previous  concert  highly  improbable  : 

As  to  illustration  (c) — A,  the  drawer  of  a  bill  of  exchange,  was  a  man  of  business,  B 
the  accepter,  was  a  young  and   ignorant  person,  completely  under  A's  influence  : 

As  to  illustration  (d) — It  is  proved  that  a  river  ran  in  a  certain  course  five  years  ago 
but  it  is  known  that  there  have  been  floods  since  that  time  which  might  change  its  course. 

As  to  illustration  (ej — A  judicial  act,  the  regularity  of  which  is  in  question,  was 
performed  under  exceptional  circumstances  ; 


March  1873.]  act  no.  1  of  1872.  43 


As  to  illustration  (/) — Tlie  question  is,  whether  a  letter  was  received.  It  is  shown  to 
have  been  posted,  but  the  usual  course  of  the  post  was  interrupted  by  disturbances : 

As  to  illustration  (^)— A  man  refuses  to  produce  a  document  which  would  bear  on  a 
contract  of  small  importance  on  which  he  is  sued,  but  which  might  also  injure  the  feelings 
and  reputation  of  his  family  : 

As  to  illustration  (^)— A  man  refuses  to  answer  a  question  which  he  is  not  compellad 
by  law  to  answer,  but  the  answer  to  it  might  cause  loss  to  him  in  matters  unconnected 
with  the  matter  in   relation  to  which  it  is  asked  : 

As  to  illustration  (i) — A  bond  is  in  possession  of  the  obligor,  but  the  circumstances  of 
the  case  are  such  that  he  may  have  stolen  it. 

Chaptes  VIII.— Estoppel. 

115.  When  one  person  has,  by  bis  declaration,  act  or  omission,  intentionally 
caused  or  permitted  another  person  to  believe  a  thing  to  be  true  and  to  act  upon 
such  belief,  UQither  he  nor  his  representative  shall  be  allowed  in  any  suit  or  proceed- 
incT  between  himself  and  such  person  or  his  representative  to  deny  the  truth  of 
that  thing. 

Illustration, 

A  intentionally  and  falsely  leads  B  to  believe  that  certain  land  belongs  to  A,  and 
thereby  induces  B  to  buy  and  pay  for  it. 

The  land  afterwards  becomes  the  property  of  A,  and  A  seeks  to  set  aside  the  sale  on 
the  ground  that,  at  the  time  of  the  sale,  he  had  no  title.  He  must  not  be  allowed  to  prove 
his  want  of  title. 

116.  No  tenant  of  immoveable  property,  or  person  claiming  through  such 
tenant,  shall,  during  the  continuance  of  the  tenancy,  be  permitted  to  deny  that  the 
landlord  of  such  tenant  had,  at  the  beginning  of  the  tenancy,  a  title  to  such  immove- 
able property :  and  no  person  who  came  upon  any  immoveable  property  by  the 
license  of  the  person  in  possession  thereof,  shall  be  permitted  to  deny  that  such 
person  had  a  title  to  such   possession  at  the  time    when    such  license   was  given. 

117.  No  acceptor  of  a  bill  of  exchange  shall  be  permitted  to  deny  that  the 
drawer  had  authority  to  draw  such  bill  or  to  endorse  it,  nor  shall  any  bailee  or 
licensee  be  permitted  to  deny  that  his  bailor  or  licensor  had,  at  the  time  when  the 
bailment  or  license  commenced,  authority  to  make  such  bailment  or  grant  such 
license. 

ISxplanaiion  (1). — The  acceptor  of  a  bill  of  exchange  may  deny  that  the  bill  was 
really  drawn  by  the  person  by  whom  it  purports  to  have  been  drawn. 

Explanation  (2). — If  a  bailee  delivers  the  goods  bailed  to  a  person  other  than 
the  bailor,  he  may  prove  that  such  person  had  a  right  to  them  as  against  the 
bailor. 


CHAPTER  IX. 
Of  Witnesses. 
118.    All  persons  shall  be  competent  to  testify  unless  the  Court  considers  that 
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they  are  prevented  from  understanding  the  questions  put  to  them,  or  from  pjiving 
rational  answers  to  those  questions,  by  tender  year,  extreme  old  age,  diseaib,  whether 
of  body  or  mind,  or  any  other  cause  of  the  same  kind. 

Explanation. — A  lunatic  is  not  incompetent  to  te&tify  unless  he  is  prevented  by  his 
lunacy  from  understanding  the  questions  put  to  him  and  giving  rational  answers  to 
tliem. 

119.  A  witness  who  is  unable  to  speak  may  give  his  evidence  in  any  other 
manner  in  whicli  he  can  make  it  intelligible,  as  by  writinp;  or  by  signs ; 
but  such  writing  must  be  written  and  the  signs  made  in  open  Court.  Evidence 
60  given  shall  be  deemed  to  be  oral  evidence. 

120.  In  all  civil  proceedings  the  parties  to  the  suit,  and  the  husband  or  wife 
of  any  party  to  the  suit  shall  be  competent  witnesses, 

In  criminal  proceedings  against  any  person,  the  husband  or  wife  of  such  person, 
respectively,  shall  be  a  competent  witness. 

121.  No  Judge  or  Magistrate  shall,  except  upon  the  special  order  of  some  Court 
to  which  he  is  subordinate,  be  compelled  to  answer  any  questions  as  to  his  own 
conduct  in  Court  as  such  Judge  or  Magistrate,  or  as  to  anything  which  came  to  his 
knowledge  in  Court  as  such  Judge  or  Magistrate  ;  but  he  may  be  examined  as  to 
other  matters  which  occurred  in  his  presence  whilst  he  was  so  acting. 

Illustrations, 

{a.)  A,  on  his  trial  before  the  Court  of  Session,  says  that  a  deposition  was  improperly 
taken  by  B  the  Magistrate.  B  cannot  be  compelled  to  answer  question  as  to  this,  except 
upon  the  special  order  of  a  Superior  Court. 

(h.)  A  is  accused  before  the  Court  of  Session  of  baring  given  false  evidence  before 
a  Magistrate,  B  cannot  be  asked  what  A  said,  except  upon  the  special  order  of  the  Superior 
Court. 

(c)  A  is  accused  before  the  Court  of  Session  of  attempting  to  murder  a  Police  Oflicer 
whilst  on  his  trial  before  B,  a  Sessions  Judge.     B  may  be  examined  as  to  what  occurred. 

122.  1^0  person  who  is  or  has  been  married,  shall  be  compelled  to  disclose  any 
communication  made  to  him  during  marriage  by  any  person  to  whom  he  is  or  has 
been  married  ;  nor  shall  he  be  permitted  to  disclose  any  such  communication,  unless 
the  person  who  made  it,  or  his  representative  in  interest,  consents,  except  in  suits 
batween  married  persons  of  proceedings  in  which  one  married  person  is  prosecuted 
for  any  ctime  committed  against  the  other. 

123.  Nb  one  shall  be  permitted  to  give  any  evidence  derived  from  unpublished 
official  records  relating  to  any  affairs  of  State,  except  with  the  permission  of  the 
officer  at  the  head  of  the  department  concerned,  who  shall  give  or  withhold  such 
permission  as  he  thinks  fit. 

124<.  No  public  officer  shall  be  compelled  to  disclose  communications  made  to 
him  in  official  confidence,  when  he  considers  that  the  public  interests  would  suffer  by 
the  disclosure. 
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125.  Xo  Magistrate  or  police  officer  shall  be  compelled  to  say  whence  he  got 
any  information  as  to  the  commission   of  any  offence. 

126.  No  barrister,  attorney,  pleader  or  vakil,  shall  at  any  time  be  permitted, 
unless  with  his  client's  express  consent,  to  disclose  any  communication  made  to  him 
in  the  course  and  for  the  purpose  of  his  employment  as  such  barrister,  pleader, 
attorney  or  vakil  by  or  on  behalf  of  his  client,  or  to  state  the  contents  or  condition 
of  any  document  \vith  which  he  has  become  acquainted  in  the  course  and  for  the 
purpose  of  his  professional  employment,  or  to  disclose  any  advice  given  by  him|to 
his  client  in  the  course  and  for  the  purpose  of  such  employment : 

Provided  that  nothing  in  this  section  shall   protect  from  disclosure — 

(1)  Any  such  communication  made  in  furtherance  of  any  criminal  purpose ; 

(2)  Any  fact  observed  by  any  barrister,  pleader,  attorney  or  vakil  in  the  course 
of  his  employment  as  such  showing  that  any  crime  of  fraud  has  been  committed  since 
the  commencement  of  his  employment. 

It  is  immaterial  whether  the  attention  of  such  barrister,  attorney  or  vakil  was 
or  was  not  directed  to  such  fact  by  or  on  behalf  of  his  client. 

Explanation. — The  obligation  stated  in  this  section  continues  after  the  employ- 
ment has  ceased. 

Illustrations, 

(a.)  A,  client,  says  to  B,  an  attorney, — 'I  have  committed  forgery,  and  I  wish  you 
to  defend  mc. ' 

As  the  defence  of  a  man  known  to  be  guilty  is  not  a  criminal  purpose,  this  communica- 
tion is  protected  from  disclosure. 

(b.)  A,  a  client,  says  to  B,  an  attorney,—  *  T  wish  to  obtain  possession  of  property 
by  the  use  of  a  fo  rged  deed  on  which  I  request  you  to  sue.' 

This  communication,  being  made  in  furtherance  of  a  criminal  purpose,  is  not  protected 
from  disclosure. 

(c.)  A,  being  charged  with  embezzlement,  retaing  B,  an  attorney,  to  defend  him.  In 
of  the  course  proceedings,  B  observes  that  an  entry  has  been  made  in  A's  account-book  charg- 
ing A  with  the  sum  said  to  have  bean  embezzled,  vrhich  entry  was  not  in  the  book  at 
the  commencement  of  his  employment. 

This  being  a  fact  observed  by  B  in  the  course  of  his  employment  showing  that  a 
fraud  has  been  committed  since  the  commencement  of  the  proceedings,  it  is  not  protected 
from  disclosure. 

127.  The  provisions  of  section  one  hundred  and  twenty-six  shall  apply  to 
interpreters,  and  the  clerks  or  servants  of  barristers,   pleaders,  attorneys  and  vakils. 

128.  If  any  party  to  a  suit  gives  evidence  therein  at  his  own  Instance  or  other- 
wise, he  shall  not  be  deemed  to  have  consented  thereby  to  such  disclosure  as  is  men- 
tioned in  section  one  hundred  and  twenty-six  ;  and  if  any  party  to  a  suit  or  proceed- 
ing calls  any  such  barrister,  attorney  or  vakil  as  a  witness,  he  shall  be  deemed  to  have 
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consented  to  such  disclosure  only  if  he  questions    such    barrister,    attorney   or    vakil 
on  matters  which,  but  for  such    question,  he  would  not  be  at  liberty  to  disclose. 

129.  No  one  shall  be  compelled  to  disclose  to  the  Court  any  confidontial 
communication  which  has  taken  place  between  him  and  his  legal  professional  adviser 
unless  he  offers  himself  as  a  witness,  in  wliich  case  he  may  be  compelled  to  disclose 
any  such  communications  as  may  ai)pear  to  the  Court  necessary  to  be  known  in  order 
to  explain  any  evidence  which  he  has  given,  but  no  othe.is. 

130.  No  witness  who  is  not  a  party  to  a  suit  shall  be  compelled  to  produce 
liis  title-deeds  to  any  property,  or  any  document  in  virtue  of  which  he  holds  any 
property  as  pledgee  or  mortgagee,  or  any  document  the  production  of  which  might 
tend  to  criminate  him,  unless  he  has  agreed  in  writing  to  produce  tbera  with  the 
person  seeking  the  production  of  such  deeds  or  some  person  through  whom  he 
claims. 

131.  No  one  shall  be  compelled  to  produce  documents  in  his  possession,  which 
any  other  persn  owould  be  entitled  to  refuse  to  produce  if  they  were  in  his  possession 
unles  ssuch  last  mentioned  person  consents  to  their  production. 

132.  A  witness  shall  not  be  excused  from  answering  any  question  as  to  any 
matter  relevant  to  the  matter  in  issue  in  any  suit  or  in  any  civil  or  criminal 
proceeding,  upon  the  ground  that  the  answer  to  such  question  will  criminate,  or 
may  tend,  directly  or  indirectly,  to  criminate  such  witness,  or  that  it  will  expose, 
or  tend,  directly  or  indirectly,  to  expose  such  witness  to  a  penalty  or  forfeiture 
of  any  kind  : 

Provided  that  no  such  answer,  which  a  witness  shall  be  compelled  to  give,  shall 
subject  him  to  any  arrest  or  prosecution,  or  be  proved  against  him  in  any  criminal 
proceeding,  except  a  prosecution  for  giving  false  evidence  by  such  answer. 

133.  An  accomplice  shall  be  a  competent  witness  against  an  accused  person  ;  and 
a  conviction  is  not  illegal  merely  because  it  proceeds  upon  the  uncorroborated 
testimony  of  an  accomplice. 

134.  No  particular  number  of  witnesses  shall  in  any  case  be  required  for  the 
proof  of  any  fact. 

Chapter  X.  — Of  the  examination  of  witnesses. 

135.  The  order  in  which  witnesses  are  produced  and  examined  shall  be  regulated 
by  the  law  and  practice  for  the  time  being  relating  to  Civil  and  Criminal  Procedure 
respectively,  and,  in  the  absence  of  any  such  law,  by  the  discretion  of  the  Court. 

136.  When  either  party  propose  to  give  evidence  of  any  fact,  the  Judge  may 
ask  the  party  proposing  to  give  the  evidence  in  what  manner  the  alleged  fact,  if  proved, 
would  be  relevant ;  and  the  Judge  shall  admit  the  evidence  if  he  thinks  that  the  fact, 
if  proved,  would  be  relevant,  and  not  otherwise. 

If  the  fact  proposed  to  be  proved  is  one  of  which  evidence  is  admissible  only  upon 
proof  of  some  other  fact,  such  last-mentioned  fact  must  be  proved  before  evidence  is 
given  of  the  fact  first  mentioned,  unless  the  party  undertakes  to  give  proof  of  such  fact 


March  18TO  ]  act  yo.  1  of  1872.  47 


and  the  Court  is  satisfied  with  such  undertaking. 

If  the  relevancy  of  one  alleged  fact  depends  upon  another  alleged  fact  being 
first  proved,  the  Judge  may  in  his  discretion  either  permit  evidence  of  the  first 
fact  to  be  given  before  the  second  fact  is  proved,  or  require  evidence  to  be  given 
of  the  second  fact  before  evidence  is  given  of  the  first  fact. 

Illustrations. 

(a.)  It  is  proposed  to  prove  a  statement  about  a  relevant  fact  by  a  person  alleged 
to  be  dead,  which  statement  is  relevant  under  section  thirty-two. 

The  fact  that  the  person  is  dead  must  be  proved  by  the  person  proposing  to  prove 
the  statement  before  evidence  is  given  of  the  statement. 


(h.) 


It  is  proposed  to  prove  by  a  copy  the  contents  of  a  document  said  to  be  lost. 


The  fact  that  the  original  is  lost  must  be  proved  by  the  person  proposing  to  produce 
the  copy  before  the  copy  is  produced. 

(c.)     A  is  accused  of  receiving  stolen  property  knowing  it  to  have  been  stolen. 

It  is  proposed  to  prove  that  he  denied  the  possession  of  the  property. 

The  relevancy  of  the  denial  depends  on  the  identity  of  the  property.  The  Court  may 
in  its  discretion  either  require  the  property  to  be  identified  before  the  denial  of  the 
possession  is  proved,  or  permit  the  denial  of  the  possession  to  be  proved  before  the 
property  is  identified. 

(d  )  It  is  proposed  to  prove  a  fact  (A)  which  is  said  to  have  been  the  cause  or  effect 
of  a  fact  in  issue.  There  are  several  intermediate  facts  (B,  C  and  D)  which  must  be  shown 
to  exist  before  the  fact  A  can  he  regarded  as  the  cause  or  effect  of  the  fact  in  issue.  The 
Court  may  either  permit  A  to  be  proved  before  B,  C  or  D  is  proved,  or  may  require  proof 
of  B,  C  and  D  before  permitting  proof  of  A. 

137.  The  examination  of  a  witness  by  the  party  who  calls  him  shall  be  called 
his  examination-iu-chief. 

The  examination  of  a  witness  by  the  adverse  party  shall  be  called  his  cross- 
examination. 

The  examination  of  a  witness,  subsequent  to  the  cross-examination  by  the 
party  who  called  him,  shall  be  called  his  re-examination. 

138.  Witnesses  shall  be  first  examined-in-chief,  then  (if  the  adverse  party  so 
desires)  cross-examined,  then  (if  the  party  calling  him  so  desires)  re-examined. 

The  examination  and  cross-examination  must  relate  to  relevant  facts,  but  the 
cross-examination  need  not  be  confined  to  the  facts  to  which  the  witness  testified 
on  his  examination-in-chief. 

The  re-examination  shall  be  directed  to  the  explanation  of  matters  referred  to 
in  cross-examination  ;  and  if  new  matter  is,  by  permission  of  the  Court,  introduced 
in  re-examination,  the  adverse  party  may  further  cross-examine    upon    that    matter. 

139.  A  person  summoned  to  produced  a  document  does  not  become  a  witness 
by  the  mere  fact  that  he  produces  it,  and  cannot  be  cros:S  examined  unless  and    until 


48  i^CT  NO.  1  OF  1872.  [Record 

""         '  "  •  '■  ~" 

he  is  called  as  a  witness. 

14:0.     Witnesses  to  character  may  be  cross-examined  and  re-examined. 

141.  Any  question  sugfgesting  tlie  answer  which  the  person  putting  it  wishes 
or  expects  to  receive,  is  called  a  leading  question. 

l-i2.  Leading  question  must  not,  if  objected  to  by  the  adverse  party,  be 
asked  in  an  examiuation-in-chief,  or  in  a  re-examination,  except  with  the  permission 
of  the  Court. 

The  Court  shall  permit  leading  questions  as  to  matters  which  are  introductory 
or  undisputed,  or  which  have,  in  its  opiuion,  been  already  sufficiently  proved. 

113.     Leading  questions  may  be  asked  in  cross-examination. 

Hfli.  Any  witness  may  be  asked,  whilst  under  examination,  whether  any 
contract,  grant  or  other  disposition  of  property,  as  to  which  he  is  giving  evidence, 
was  not  contained  in  a  document,  and  if  he  says  that  ib  was,  or  if  he  is  about  to 
make  any  statement  as  to  the  contents  of  atiy  document,  which,  in  the  opinion  of 
the  Court,  ought  to  be  produced,  the  adverse  party  may  object  to  such  evidence 
being  given  until  such  document  is  produced,  or  until  facts  have  been  proved  which 
entitle  the  party  who  called  the  witness  to  give  secondary  evidence  of  it. 

JExplanation. — A  witness  may  give  oral  evidence  of  statements  made  by  other 
persons  about  the  contents  of  documents  if  such  statements  are  in  themselves 
relevant  facts. 

Illustration. 

The  question  is,  whether  A  assaulted  B. 

C  deposes  that  he  heard  A  say  to  D — '  B  wrote  a  letter  accusing  me  of  theft,  and  I 
will  be  revenged  on  him.'  This  statement  is  relevant,  as  showing  A's  motive  for  the 
assault,  and  evidence  may  be  given  of  it,  though  no  other  evidence  is  given  about  the  letter. 

I-IS.  A  witness  may  be  cross-examined  as  to  previous  statements  made  by 
him  in  writing  or  reduced  into  writing  and  relevant  to  matters  in  question  without 
■uch  writing  being  shown  to  him,  or  being  proved  ;  but  if  it  is  intended  to  contra- 
dict him  by  the  writing,  his  attention  must,  before  the  writing  can  be  proved,  be 
called  to  those  parts  of  it  which  are  to  be  used  for  the  purpose  of  contradicting  him. 

146.  When  a  witiu^ss  is  cross-examined,  he  may,  in  addition  to  the  ques- 
tions hereinbefore  referred  to,  be  asked  any  questions  which   tend 

(1)  to  test  his  veracity  ; 

(2)  to  discover  who  he  is  and  whal  is  his  position  in  life,  or 

(3)  to  shake  his  credit,  by  injuring  his  character,  although  the  answer  to  such 
questions  might  tend  directly  or  indirectly  to  criminate  him,  or  might  expose  or 
tend  directly  or  indirectly  to  expose  him  to  a  penalty  or  forfeiture. 
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147.  If  any  such  question  relates  to  a  matter  relevant  to  the  suit  or  pro- 
ceeding, the  provisions  of  ^Section  132  shall  apply  thereto. 

148.  If  any  such  question  relates  to  a  matter  not  relevant  to  the  suit  or  pro- 
ceeding, except  in  so  far  as  it  affects  the  credit  of  the  witness  hy  injuring  his 
character,  the  Courc  shall  decide  whether  or  not  the  witness  shall  be  compelled  to 
answer  it,  and  ma\',  if  it  thinks  fit,  warn  the  witness  that  he  is  not  obliged  to 
answer  it.  In  exercising  its  discretion,  the  Court  shall  have  regard  to  the  follow- 
ing considerations:  — 

(1).  Such  questions  are  proper  if  they  are  of  such  a  nature  that  the  truth  of 
the  imputation  conveyed  by  them  would  seriously  affect  the  opinion  of  the  Court 
as  to  the  credibility  of  the  witness  on  the  matter  to  which  he  testifies. 

(2).  Such  questions  are  improper  if  the  imputation  which  they  convey  relates 
to  matters  so  remote  in  time,  or  of  such  a  character,  that  the  truth  of  the  imputation 
would  not  affect,  or  would  affect  in  a  slight  degree,  the  opinion  of  the  Court  as  to 
the  credibility  of  the  witness  on  the  matter  to  which  he  testifies. 

(3).  Such -questions  are  improper  if  there  is  a  great  disproportion  between  the 
importance  of  the  imputation  made  against  the  witness':?  character  and  the  im- 
portance of  his  evidence. 

(4).  The  Court  may,  if  it  sees  fit.  draw,  from  the  witnesses's  refusal  to  answer 
the  inference  that  the  answer  if  given  would  be  unfavourable. 

149.  No  such  question  as  is  referred  to  in  section  one  hundred  and  forty- 
eight  ought  to  be  asked,  unless  the  person  asking  it  has  reasonable  grounds  for 
thinking  that  the  imputation  which  it  conveys  is  well-founded. 

Illustrations. 

(a.)  A  barrister  is  instructed  by  an  attorney  or  vakil  that  an  important  witness  is  a 
dacoit.     This  is  a  reasonable  ground  for  asking  the  witness  whether  he  is  a  dacoit. 

(b.)  A  pleader  is  informed  by  a  person  in  Court  that  an  important  witness  is  a  dacoit. 
The  informant  on  being  questioned  by  the  pleader  gives  satisfactory  reasons  for  his  state- 
ment.    This  is  a  reasonable  ground  for  asking  the  witness  whether  he  is  a  dacoit. 

Cc)  A  witness,  of  whom  nothing  whatever  is  known,  is  asked  at  random  whether  he 
is  a  dacoit.     There  are  here  no  reasonable  grounds  for  the  question. 

(d.)  A  witneP=j,  of  whom  nothing  whatever  is  known,  being  questioned  as  to  his  mode, 
of  life  and  means  of  living,  gives  unsatisfactory  answers.  This  may  be  a  reasonable 
ground  for  asking  him  if  he  is  &  dacoit. 

150.  If  the  Court  is  of  opinion  that  any  such  (question  was  asked  without 
reasonable  grounds,  it  may,  if  it  was  asked  by  any  barrister,  pleader,  vakil  or  attor- 
ney, report  the  circumstances  of  the  case  to  the  High  Court  or  otlier  authority 
to  which  such  barrister,  pleader,  vakil  or  attorney  is  subject  in  the  exercise  oi  his 
profession. 

151.  The  Court  may  forbid  any  questions  or  inquiries  which  it  regards  as 
indecent  or  scandalous,  although  such  questions  or  inquiries  may  have  some  bear- 
ing on  questions  before  the  Court,  unless    they  relate     to  facta    iu    issue,     or  to 
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matters  necessary  to  be  known  in  order  to  determine  whether  or  not  the    faets  in 
issue  existed. 

152.  The  Court  shall  forbid  any  question  which  appears  to  it  to  be  intend- 
ed to  insult  or  annoy,  or  which,  thou<jh  proper  in  itself,  appears  to  the  Court 
needlessly  offensive  in  form. 

153.  When  a  witness  has  been  asked  and  has  answered  any  question  which  is 
relevant  to  the  inquiry  only  in  so  far  as  it  tends  to  shake  his  credit  by  injuring  his  char- 
acter, no  evidence  shall  be  given  to  contradict  him;  but  if  he  answers  falsely,  he  may 
afterward*  be  charged  with  giving  false  evidence. 

JException  1. — If  a  witness  is  asked  whether  he  has  been  previously  convicted 
of  any  crime  and  denies  it,  evidence  may  be  given  of  his  previous  conviction. 

Exception  2. — If  a  witness  is  asked  any  question  tending  to  impeach  his  impar- 
tiality and  answers  it  by  denying  the  facts  suggested,  he  may  be  contradicted. 

Illustrations. 

(a.)     A  claim  against  an  underwriter  is  resisted  on  the  ground  of  fraud. 

The  claimant  is  asked  whether,  in  a  former  transaction,  he  had  not  made  a  fraudulent 
claim.     He  denies  it. 

Evidence  is  offered  to  show  that  he  did  make  such  a  claim. 

The  evidence  is  inadmissible, 

(h.)    A  witness  is  asked  whether  he  was  not  dismissed  from  a  situation  for  dishonesty. 
He  denies  it. 

Evidence  is  offered  to  show  that  he  was  dismissed  for  dishonesty. 

The  evidence  is  not  admissible. 

(c.)     A  affnms  that  on  a  certain    day  he  saw  B  at  Lahore. 

A  is  asked  whether  he  himself  was  not  on  that  day  at  Calcutta.     He  denies  it. 

Evidence  is  offered  to  show  that  A  was  on  that  day  at  Calcutta. 

The  evidence  is  admissible,  not  as  contradicting  A  on  a  fact  which    affects  his    credit, 
but  as  coutradictiug  the  alleged  fact  that  B  was  seen  on  tiic  day  iu  question  in  Lahore. 

In  each  of  these  cases  the  witness   might,  if  his   denial   was   false,  be   charged   with 
giving  false  evidence. 

{(J.)     A  is  asked   whether  his  family  has   not   had  a  blood   fend  with  the  family  of  B 
against  whom  he  gives  evidence. 

He  denies  it.     He  may  be  contradicted   on   the   gi'ound   that   the   question   tends  to 
impeach  his  impartiality. 


151.     The  Court  may  in  its  discreli'jn  permit  the  person  \A\o  calls  a  witness  to 
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put  any  queslions  to  liim  which  might  be  put  in  cross-examiiiablon  by  the  adverse  party. 

155.  The  credit  of  a  witness  may  be  impeached  in  the  foUowinor  ways  by  the 
adverse  party,  or,  with  the  consent  of  the  Court,  by  the  party  who  calls  him  : — 

(I.)  By  the  evidence  of  persons  who  testify  tliat  they,  from  their  knowledge  of 
the  witness,  believe  him  to  be  unworthy  of  credit ; 

(2.)  By  proof  that  the  witness  has  been  bribed  or  has  had  the  offer  of  a  bribe, 
or  has  received  any  other  corrupt  inducement  to  give  his  evidence  ; 

(3)  By  proof  of  former  statements  inconsistent  with  any  part  of  his  evidence 
which  is  liable  to  be  contradicted  ; 

(4.)  AVhen  a  man  is  prosecuted  for  rape  or  an  attempt  to  ravish,  it  may  be 
shown  that  the  prosecutrix  was  of  generally  immoral  character. 

JExplanation. — A  witness  declarinsj  another  witness  to  be  unworthy  of  credif; 
may  not,  upon  his  examination-in-chief,  give  reasons  for  his  belief,  but  ho  may  be 
asked  his  reasons  in  cross-examination  and  the  answers  which  he  gives  cannot  be 
contradicted,  though,  if  they  are  false,  he  may  afterwards  be  charged  with  giving 
false  evidence. 

Illustrations. 

(a.)    A  sues  B  for  the  price  of  goods  sold  and  delivered  to  B. 

C  says  that  he  the  delivered  the  goods  to  B. 

Evidence  is  offered  to  show  that,  on  a  previous  occasion,  he  said  that  he  had  not 
delivered  the  goods  to  B. 

The  evidence  is  admissible. 

(J.)     A  is   indicted  for  the  murder  of  B. 

C  says  that  B,  when  dying,  declared  that  A  had  given  B  the  wound  of  which  he  died. 

Evidence  is  offered  to  show  that,  on  a  previous  occasion,  C  said  that  the  wound  was. 
not  given  by  A  or  in  his  presence. 

The  evidence  is  admissible. 

156.  When  a  witness  whom  it  is  Intended  to  corroborate  gives  evidence  of  any 
relevant  fact,  he  may  be  questioned  as  to  any  other  circumstances  which  he 
observed  at  or  near  to  the  time  or  place  at  which  such  relevant  fact  occurred,  if 
the  Court  is  of  opinion  that  such  circumstances,  if  proved,  would  corroborate  the 
testimony  of  the  witness  as  to  the  relevant  fact  which  he  testifies. 

Illustratioji, 

^  A,  ah  accomplice,  gives  an  account  of  a  robbery  in  which  he  took  part.  He  describes 
various  incidents  unconnected  with  the  robbery  which  occurred  on  his  way  to  and  from 
the  place  where  it  was  committed. 

Independent  evidence  of  these  facts  may  be  given  in  order  to  corroborate  his  ©videnca 
as  to  the  robbery  itself. 
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157.  In  order  to  corroborate  the  testimony  of  a  witness,  any  former  statement 
made  by  such  witness  relating  to  the  same  facb,  at  or  about  tlie  time  when  the 
fact  took  place,  or  before  any  authority  legally  competent  to  investigate  the  fact, 
may  be  proved. 

158.  Whenever  any  statement,  relevant  under  section  thirty-two  or  thirty- 
three  is  proved,  all  matters  may  be  proved,  eitlier  in  order  to  contradict  or  to 
corroborate  it,  or  in  order  to  impeach  or  confirm  the  credit  of  the  person  by  whom 
it  was  made,  which  might  have  been  proved  if  tliat  person  had  been  called  as  a 
witness  and  had  denied  upon  cross-examination  the  truth  of  the   matter  suggested, 

159.  A  witness  may,  while  under  examination,  refresh  his  memory  by  refer- 
ring to  any  writing  made  by  himself  at  the  time  of  the  transaction  concerning 
which  he  is  questioned,  or  so  soon  afterwards  that  the  Court  considers  it  likely 
that  the  transaction  was  at  that  time  fresh  in  his  memory. 

The  witness  may  also  refer  to  any  such  writing  made  by  any  other  person, 
and  read  by  the  witness  within  the  time  aforesaid,  if  when  he  read  it  he  knew  it  to 
be  correct. 

Whenever  a  witness  may  refresh  his  memory  by  reference  to  any  document,  he 
may,  with  the  permission  of  the  Court,  refer  to  a  copy  of  such  document :  provided 
the  Court  be  satisfied  that  there  is  sufficient  reason  for  the  non-production  of  the 
original. 

An  expert  may  refresh  his  memory  by  reference  to  professional  treaties. 

IGO.  A  witness  may  also  testify  to  facts  mentioned  in  any  such  document  as 
is  mentioned  in  section  one  hundred  and  fifty-nine,  although  he  has  no  specific 
recollection  of  the  facts  themselves,  if  he  is  sure  that  the  facts  were  correctly 
recorded  in  the  document. 

lUusiration' 

A  book-keeper  may  testify  to  facts  recorded  b}'-  him  in  books  regularly  kept  in  the 
course  of  business,  if  he  knows  that  the  books  were  correctly  kept,  although  he  has 
forgotten  the  particular  transactions  entered. 

IGl.  Any  writing  referred  to  under  the  provisions  of  the  two  last  preceding 
sections  must  be  produced  and  shown  to  the  adverse  party  if  he  requires  it ;  such 
party  may,  if  he  pleases,  cross-examine  the  witness  thereupon. 

162.  A  witness  summoned  to  produce  a  document  shall,  if  it  is  in  his  pos- 
session or  power,  bring  it  to  Court,  notwithstanding  any  objection  which  there  may 
be  to  its  production  or  to  its  admissibility.  The  validity  of  any  such  objection 
bIkiU  be  decided  on  by  the  Court. 

The  Court,  if  it  sees  fit,  may  inspect  the  document,  unless  it  refers  to  matters 
of  State,  or  take  other  evidence  to  enable  it  to  determine  on  its  admissibility. 

If  for  such  a  purpose  it  is  necessary  to  cause  any  document  to   be  translated 
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the  Coiirfe  may  if  it  thinks  fit,  direct  the  translator  to  keep  the  contents  secret 
unless  the  dooument  is  to  be  given  in  evidence,  and  if  the  interpreter  disobey 
such  direction,  lie  shall  be  held  to  have  committed  an  offence  under  section  one 
hundred  and  sixty-six  of  the  Indian  Penal  Code. 

163.  When  a  party  calls  for  a  document  which  he  has  given  the  other  party 
notice  to  produce,  and  such  document  is  produced  and  inspected  by  the  party  call- 
ing for  its  production,  he  is  bound  to  give  it  as  evidence  if  the  party  producing 
it  requires  him  to  do  so. 

164.  When  a  party  refuses  to  produce  a  document  which  he  has  had  notice 
to  produce,  he  cannot  afterwards  use  the  document  as  evidence  without  the  consent  of 
the  other  party  or  the  order  of  the  Court. 

Illusfi  ation, 

A  sues  B  on  an  agreement  and  gives  B  notice  to  produce  it.  At  the  trial,  A  calls  for 
the  document  and  B  refuses  to  produce  it.  A  gives  secondary  evidence  of  its  contents. 
B  seeks  to  produce  the  document  itself  to  contradict  the  secondary  evidence  given  by  A, 
or  in  order  to  show  that  the  agreement  is  not  stamped.     He  cannot  do  so. 

165.  The  Judge  may,  in  order  to  discover  or  to  obtain  proper  proof  of  relevant 
facts,  ask  any  question  he  pleases,  in  any  form,  at  any  time,  of  any  witness,  or  of  the 
parties,  about  any  fact  relevant  or  irrelevant ;  and  may  order  the  production  of  any 
document  or  thing  :  and  neither  the  parties  nor  their  agents  shall  be  entitled  to  make 
any  objection  to  any  such  question  or  order,  nor,  without  the  leave  of  the  Court,  to 
cross-examine  any  witness  upon  any  answer  given  in  reply  to  any  such  question  : 

Provided  that  the  judgment  must  be  based  upon  facts  declared  by  this  Act  to  be 
relevant,  and  duly  proved. 

Provided  also  that  this  section  shall  not  authorise  any  Judge  to  compel  any 
witness  to  answer  any  question,  or  to  produce  any  document  which  such  witness  would 
be  entitled  to  refuse  to  answer  or  produce  under  sections  one  hundred  and  twenty-one 
to  one  hundred  and  thirty-one  both  inclusive,  if  the  question  were  asked  or  the  docu- 
ment were  called  for  by  the  adverse  party  ;  nor  shall  the  Judge  ask  an}^  question  which 
it  would  be  improper  for  any  other  person  to  ask  under  sections  one  hundred  and  forty- 
eight  or  one  hundred  and  forty-nine  ;  nor  shall  he  dispense  with  primary  evidence  of 
any  document,  except  in  the  cases  hereinbefore  excepted. 

166.  In  cases  tried  by  jury  or  with  assessors,  the  jury  or  assessors  may  put  any 
questions  to  the  wifcjiesses,  through  or  by  leave  of  the  Judge,  which  the  Judge  himself 
might  put  and  which  he  considers  proper. 

CxTi-PTEB  XL— Op  impeopee  admission  and  eejection  or  evidence. 

167.  The  improper  admission  or  rejection  of  evidence  shall  not  be  ground  of 
itself  for  a  new  trial  or  reversal  of  any  decision  in  any  case,  if  it  shall  appear  to  the 
Court,  before  which  such  objection  is  raised,  that  independently  of  the  evidence 
objected  to  and  admitted,  there  was  sufficient  evidence  to  justify  the  decision,  or 
that,  if  the  rejected  evidence  had  been  received,  it  ought  not  to  have  varied  the 
decision. 
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SCHEDULE. 


Stat. 


26  Geo.  HI, 
c.  u7. 


Ktat.    14    &    15    Vic. 
c,  99 

Act  XV   of  1852 

Act  XIX  of  1853 

Act    II      of  1855 
Act    XXV  of  1861 

Act  I   of  1868. 


For  the  further  regulation  of  the  trial  of 
persons  accused  of  certain  offences  commit- 
ted in  the  East  Indies;  for  repeal injjr  so  much 
of  an  Act,  made  in  the  twenty-fourtli  year 
of  ihe  reign  of  his  present  Majesty  (intitu- 
led, An  Act  for  the  hetter  refrulation  and 
management  of  the  affairs  of  the  East  India 
Company,  and  of  the  British  possessions  in 
India,  and  for  establishing  a  court  of  judi- 
cature for  the  more  speedy  and  effectual 
trial  of  persons  accused  of  offences  commit- 
ted in  the  East  Indies),  as  requires  the  ser- 
vants of  the  East  India. Company  to  deli- 
ver inventories  of  their  estates  and  effects  ; 
for  rendering  the  laws  more  effectual 
against  persons  tinlawfully  resorting  to 
the  East  Indies  ;  and  for  the  more  easy 
proof,  in  certain  cases,  of  deeds  and 
writings  executed  in  Great  Britain  or 
India. 

To  amend  the  Law  of  Evidence 


To  amend    the  Law  of  Evidence 


To  amend  the  Law  of  Evidence  in  the 
Civil  Courts  ofthe  East  India  Company 
in   the  Bengal  Presidency. 

For  the  further  improvement  of  the  Law 
of  Evidence. 

For  simplifying  the  Procedure  of  the 
Courts  of  Criminal  Judicature  not  establish 
ed  by  IJoyal    Charter. 

The  General  Clauses  Act,  1868. 


Section  thirty  eight  so  far 
as  it  relates  to  Courts  of 
Justice'intUe  East  Indies. 


Section  eleven  and  so 
much  of  section  nineteen  as 
relates  to  British  India. 

So  much  as  has  not  been 
heretofore  repealed. 

Section  nineteen. 


So  much  as  has  not  been 
heretofore  repealed. 

Section  two-  hundred  and. 
thirty -seven. 


Sections  seven  and  eisrlifc. 
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ACT  No.  II  OF    1872. 


Jn  Act  to  revive  and  continue  the  operation  of  ^4 et  XV  of  1867  {to  mal-e  better  pro- 
vision for  the  appointment  of  Municipal  Committees  in  the  Punjab,  and  for 
other  purposes.) 

WnEBEiLS  the  term  for  wbick  Aet  XV  of  1867  was  enacted  to  be  in  force  has 
expired,  and  it  is  expedient  to  revive  and  continue  the  operation  oi  the  snid  Acfc. 
It  is  hereby  enacted  as  follows: — 

1.  Act  XV  of  1.867  shall  be  deemed  to  be  and  to  have  been  in  force  through- 
out the  territories  subject  to  the  control  of  the  Lieutenant  Governor  of  the  Punjab, 
from  the  last  day  of  February  1872,  and  shall  continue  in  force  in  the  said  teni- 
(fcories  until  the  first  day  of  March   1873. 

ACT  No.  Ill  OF   1872. 
An  Ad  to  provide  a  form  of  Marriage  in  certain  cases. 

Sections. 

1.  Local  extent.  Co7nmtncement. 

2.  Conditions  upon  which  marriages  tender  Act  viay  be  celebrated. 

3.  Appointment  mf  Marriage  Begistrars. 

4.  One  of  the  parties  to  intended  marriage  to  give  tiotice  to  Jiegisirar. 

5.  Notice  to  be  fled  and  copy  entered  in  the  Marriage  Notiie  Book, 

6.  Objection  to  marriage. 

7 .  Procedure  on  receipt  of  objection.     Objector  may  file  suit. 

8.  Certificate  effUng  of  suit  io  be  lodged  loith  Registrar, 

9.  Court  may  fine  when  objection  not  reasonable. 

1 0.  Declaration  by  parlies  and  witnesses. 

1 1 .  Marriaf/e  how  to  be  solemnized. 

12.  Place  where  marriage  may  be  solemnized. 

13.  Form  of  certificate. 

14.  Fees. 

15.  Penalty  on  married  person  marrying  again  under  Act. 

16.  Punishment  of  bigamy, 

17.  Indian  Divorce  Act  to  apply. 

18.  Law  to  apply  to  issue  of  marriages  under  Act. 

19.  Saving  of  marriages  solemnized  otherwise  than  under  Act. 
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Scctiofis. 

20.  Rcri'istrri  of  marrwgcs  contracted  before  passing  of  ^ct. 

21.  Peualtg  for  signing  declarations  or  certificates  containing  false  statements. 

An  Act  io  provide  a  form  of  Marriage  in  ceriain  cases. 

"W'liF.REAs  it  is  expedient  to  provide  a  form  of  marriage  for  person?  who  do  not 
profess  the  Cliristian.  .Jewish,  Hindu,  iWuliammadan,  Parsi,  Buddhist,  Sikh  or  Jaina 
religion,  and  to  legalize  certain  marriages  the  validity  of  which  is  doubtful ;.  It  is 
hereby  enacted  as  follows  : — 

1.  This  Act  extends  to  the  whole  of  British  India,  and  shall  come  into  force 
on  the  passing  thereof. 

2.  Marriages  may  be  celebrated  under  thiB  Act  between  persons  neither  of 
whom  professes  the  Christian,  or  the  Jewish,  or  the  Hindu,  or  the  Muhammadan,  or 
the  Parsi,  or  the  Buddhist,  or  the  Sikh  or  the  Jaina  religion,  upon  the  following 
conditions  : — 

(1). — Neither  party  must,  at  the  time  of  the  marriage,  have  a  husband  or  wife- 
living  : 

(2). — The  man  must  have  completed  his  age  of  eighteen  years,  and  the  woman 
lier  age  of  fourteen  years,   according  to  the  Gregorian  calendar : 

(3). — Each  party  must,  if  he  or  she  has  not  completed  the  age  of  twenty-one 
years,  have  obtained  the  consent  of  his  or  her  father  or  guardian  to  the  marriage  : 

(4). — The  parties  must  not  be  related  to  each  other  in  any  degree  of  con- 
sanguinity or  afHnity  which  would,  according  to  any  law  to  which  either  of  them  is- 
subject,   render  a  marriage   between  them  illegal. 

1st  Proviso  —No  such  law  or  custom,  other  than  one  relating  to  consanguinity 
or  affinity,,  shall  prevent  them  from  marrying. 

2nd  Proviso. — No  law  or  custom  as  to  consanguinity  shall  prevent  them  from 
marrying,  unless  a  relationship  can  be  traced  between  the  parties  through  some 
common  ancestor,  who  stands  to  each  of  them  in  a  nearer  relationship  than  that  of 
great-great-grand-father  or  great-great-grand-mother,  or  unless  one  of  the  parties  is 
tlie  lineal  ancestor,  or  the  brother  or  sistei'  of  some  lineal  ancestor,    of  the  other. 

3.  The  L.ocal  Government  may  appoint  one  or  more  Registrars  under  this  Act 
tither  by  name  or  as  holding  any  office  for  the  time  being,  for  any  portion  of  the 
territory  subject  to  its  administration.  The  officer  so  appointed  shall  be  called 
•  Registrar  of  Marriages  under  Act  III  of  1872/  and  is  hereinafter  referred  to  as  'the 
]  Registrar.'  Tl>e  portion  of  territory  for  which  any  such  officer  is  appointed  shall- 
be  deemed  his  district. 

4.  "When  a  marriage  is  intended  to  be  solemnized  under  this  Act,  one  of  the 
parties  must  give  notice  in  w^riting  to  the  Registrar,  before  whom  it  is  to  be 
soleminzed. 
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The  Kegistfar  to  whom  such  notice  is  given  must  be  the  Registrar  of  a  dietricfc 
within  which  one  at  least  of  the  parties  to  the  marriage  has  resided  for  fourteen  da}  a 
before  such  notice  is  given. 

Such  notice  may  be  in  the  form  given  in  the  first  schedule  to    this   Act. 

6.  The  Registrar  shall  file  all  such  notices  and  keep  them  with  the  records 
of  his  ofiice,  and  shall  also  forthwith  enter  a  true  copy  of  every  such  notice  in  a 
book  to  be  for  that  purpose  furnished  to  him  by  the  Government,  to  be  called  the 
"  Marriage  Notice  Book  under  Act  III  of  1872,"  and  such  book  shall  be  open  at  all 
reasonable  times,  without  fee,  to  all  persons  desirous  of  inspecting  the  same. 

6.  Fourteen  days  after  notice  of  an  intended  marriage  has  been  given  under 
section  four,  such  marriage  may  be  solemnized,  unless  it  has  been  previously  object- 
ed to  in  the   manner  hereinafter  mentioned. 

Any  person  may  object  to  any  such  marriage  on  the  ground  that  it  would  con- 
travene some  one  or  more  of  the  conditions  prescribed  in  clauses  (1),  (2),  (3)  or 
(4)   of  section  two. 

The  nature  of  the  objection  made  shall  be  recorded  in  writing  by  the  Registrar 
in  the  register,  and  shall,  if  necessary,  be  read  over  and  explained  to  the  person 
making  the  objection,  and  shall  be  signed  by  him  or  on  his  behalf. 

7.  On  receipt  of  such  notice  of  objection  the  Registrar  shall  not  proceed  to 
solemnize  the  marriage  until  the  lapse  of  fourteen  days  from  the  receipt  of  such 
objection,  if  there  be  a  Court  of  competent  jurisdiction  open  at  the  time,  or,  if  there 
no  such  Court  open  at  the  time,  until  the  lapse  of  fourteen  days  from  the  open- 
being  of  such  Court. 

The  person  objecting  to  the  intended  marriage  may  file  a  suit  in  any  Civil 
Court  having  local  jurisdiction  (other  than  a  Court  of  Small  Causes)  for  a 
declaratory  decree,  declaring  that  such  marriage  would  contravene  some  one  or  more 
of  the  conditions  prescribed  in  clauses  (1),  (2),  (3)   or  (4)   of  section  two. 

8.  The  officer  before  whom  such  suit  is  filed  shall  thereupon  give  the  person 
presenting  it  a  certificate  to  the  effect  that  such  suit  has  been  filed.  If  such  certi- 
ficate be  lodged  with  the  Registrar  within  fourteen  days  from  the  receipt  of  notice 
of  objection,  if  there  be  a  Court  of  competent  jurisdiction  open  at  the  time,  or,  if 
there  be  no  such  Court  open  at  the  time,  within  fourteen  days  of  the  opening  of 
such  Court,  the  marriage  shall  not  be  solemnized  till  the  decision  of  such  Court  has 
been  given  and  the  period,  allowed  by  law  for  appeals  from  such  decision,  has 
elapsed ;  or,  if  there  be  an  appeal  from  such  decision,  till  the  decision  of  the 
Appellate  Court  has  been  given. 

If  such  certificate  be  not  lodged  in  the  manner  and  within  the  period  prescrib- 
ed in  the  last  preceding  paragraph,  or  if  the  decision  of  the  Court  be  that  such 
marriage  would  not  contravene  any  one  or  more  of  the  condition  i  prescribed  in 
clauses  (I),  (2),  (3)  or  (4)  of  section  two,  such  marriage  may  be  solemnized. 

If  the  decision  of  sueh  Court  he  that  the  marriaee  tn  question  woqI^ 
contravene  any  one  or  more  of  the  conditions  prescribed  in  clauses  (1),  (2),  (B)  or 
{4i)  of  section  two,  the  marriage  shall  not  be  solemnized. 
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9.  Any  Court,  in  which  any  such  suit  as  is  referred  to  in  .section  sevesin,  field 
may,  if  it  shall  appear  to  it  that  the  objection  was  not  reasonable  and  bona  fide, 
inflict  a  fine,  not  exceeding  one  thousand  rupees,  on  the  person  objecting,  and 
award  it,  or  any  part  of  it,  to  the  parties  to  the  intended   marriage. 

10.  Bjfore  the  marriage  is  solemnized,  the  parties  and  three  witnesses  shall, 
in  the  presence  of  the  Registrar,  sign  a  declaration  in  the  form  contained  in  the 
secoiid  schedule  to  this  Act.  If  either  party  has  not  completed  the  age  of  twenty- 
one  years,  the  declaration  shall  also  be  signed  by  his  or  her  father  or  guardian, 
except  in  the  case  of  a  widow,  and  in  every  case,  it  shall  be  countersigned  by  the 
Registrar. 

11.  The  marriage  shall  be  solemnized  in  the  presence  of  the  Registrar  and  of 
the  three  witnesses  who  signed  the  declaration.  It  may  be  solemnized  in  any  form, 
provided  that  each  parby  says  to  the  other,  in  the  presence  and  hearing  of  the 
Registrar  and  witnesses,  'I,  [^J  take  thee,  [5,]  to  be  my  lawful  wife  {or 
husband).' 

12  The  marriage  may  be  celebrated  either  at  the  office  of  the  Registrar  or  at 
such  other  place,  within  reasonable  distance  of  the  office  of  the  Registrar,  as  the 
p.irties  desire.  Provided  that  the  Local  G-overnment  may  prescribe  the  conditions 
under  which  such  marriages  may  be  solemnized  at  places  other  than  the  Registrar's 
otiice,  and  the  additional  fees  to  be   paid   thereupon . 

13.  When  the  marriage  hag  been  solemnized,  the  Registrar  shall  enter  a 
certificate  thereof  in  a  bjok  to  be  kept  by  him  for  that  purpose  and  to  bo  called  the 
<  Marriage  Certificate  Book  under  Act  III  of  1872,'  in  the  form  given  in  the  third 
schedule  to  this  Act,  and  such  certificate  shall  be  signed  by  the  parties  to  the 
marriage  and  the  three  witnesses. 


14«,     The  Local  Government  shall  prescribe  the  fees  to  he  paid  to  the  Registi 
for  the  duties  to  be  discharged  by  him  under  this  Act. 


■ar 


The  Registrar  may,  if  he  think  fit,  demand  payment  of  any  such  fee  before 
solemnization  of  the  marriage  or  performance  of  any  other  duty  in  respect  of  which 
it  is  payable. 

The  said  Marriage^Oertificate  Book  shall  at  all  reasonable  times  be  open  for 
inspection,  and  shall  be  admissible  as  evidence  of  the  truth  of  the  statements  therein 
contained.  Certified  extracts  therefrom  shall  on  application  be  given  by  the  Regis- 
trar on  the  payment  to  him  by  the  applicant  of  a  fee  to  be  fixed  by  the  Local 
Government  for  each  such    extract. 

15  Every  person  who,  being  at  the  time  married,  procures  a  marriage  of  him- 
self to  be  solemnized  under  this  Act,  shall  be  deemed  to  have  committed  an  offence 
under  section  four  hundred  and  ninety -four  or  section  four  hundred  and  ninety-five 
of  the  Indian  Penal  Code,  as  the  case  may  be  ;  and  the  marriage  so   solemnized  is  void. 

16.  Every  person  married  under  this  Act  who,  during  the  lifetime  of  his  or  her 
wife  or  husband,  contracts  any  other  marriage,  shall  be  subject  to  the  penalties 
provided  in  sections  f  )ur  hundred  and  ninety-four  and  four  hundred  and  ninety-five 
of  the  Indian  Penal  Code  for  the  offence  of  marrvinir  aorain    durius:  the   lifetime  of  a 
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husband  or  wife,  whatever  may  be  the  religion  which  he  or  she  professed  at  the  time 
of  such  second  marriage. 

17.  The  Indian  Divorce  Act  shall  apply  to  all  marriages  contracted  under  this 
Act,  and  an}'-  such  marriage  may  be  declared  null  or  dissolved  in  the  manner  therein 
provided,  and  for  the  causes  therein  mentioned,  or  on  the  ground  that  it  contravenes 
some  one  or  more  of  the  conditions  prescribed  in  clauses  (1),  (2),  (3)  or  (4)  of  section 
two  of  this  Act. 

18-  The  issue  of  marriages  solemnized  under  this  Act  shall,  if  they  marry  under 
this  Act,  be  deemed  to  be  subject  to  the  law  to  which  their  fathers  were  subject  as  to 
tlie  prohibition  of  marriages  by  reason  of  consanguinity  and  affinity,  and  the  provi- 
soes to  section  two  of  this  Act  shall  apply  to  them. 

19.  Nothing  in  this  Act  contained  shall  affect  the  validity  of  any  marriage  not 
solemnized  under  its  provisions  ;  nor  shall  this  Act  be  deemed  directly  or  indirectly 
to  affect  the  validity  of  any  mode  of  contracting  marriage  ;  but  if  the  validity  of  any 
such  mode  shall  hereafter  come  into  question  before  any  Court,  such  question 
shall  be  decided  as  if  this  Act  had  not  been  passed. 

20.  All  persons  who  have  heretofore  contracted  marriages  in  the  presence  of  at 
least  two  witnesses,  according  to  any  form  whatever,  may  at  any  time,  previous  to 
the  first  day  of  January  1873,  have  such  marriages  registered  under  this  Act,  and 
such  marriages  shall  thereupon  be  deemed  to  be  and  to  have  been  as  valid  as  if  they 
had  been  contracted  and  solemnized  under  this  Act ;  Provided  that  persons  who  have 
such  marriages  registered  under  this  section  must,  on  such  registry,  sign  a  declaration 
in  the  form  given  in  the  fourth  schedule  to  this  Act. 

No  marriage  shall  be  registered  under  this  section  unless  conditions  (1),  (3)  and 
(4)  of  section  two  were  complied  with  ;  and  no  such  marriage  shall  be  registered 
under  this  section  if,  during  its  continuance,  either  party  has  contracted  a  subsequent 
marriage. 

21.  Every  person  making,  signing  or  attesting  any  declaration  or  certificate 
prescribed  by  this  Act,  containing  a  statement  which  is  false,  and  which  he  either 
knows  or  believes  to  be  false  or  does  not  believe  to  be  true,  shall  be  deemed  guilty  of 
the  offence  described  in  section  one  hundred  and  ninety-nine  of  the  Indian  Penal  Code. 


FIRST    SCHEDULE. 

{See  Section  4). 
Notice  op  Mabeiage. 

To  a  Registrar  of  Marriages  under  Act 

[II  of  1872  for  the  District. 

I  hereby  give  you  notice  that  a  marriage  under  Act  III  of  1872,   is   intended 
be  had,  within  three  calendar  months  from  the  date   hereof,  between  me  and  the 
>ther  party  herein  named  and  described   (that  is  to  say)  :— 
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Karnes. 

Condition. 

RaLk  or  pvofes- 

Age. 

Dwelling  place. 

Length  of  resi- 

810Q. 

dence. 

-2. 

fe 

1 

s 

Jo 

8 

^ 

&> 

C5 

S  '^ 

5» 

-^ 

-1 

"^ 

tgs 

4 

S> 

§5 

<^ 

1^ 

i 

O 

1 

Witness  my  hand,  this 
187    . 


day  of 


(Signed) 


4.    B 


SECOND  SCHEDULE. 
(See  Section  \0») 
Declaration  to  he  made  hy  the  Bridegroom. 
I,  A  JBi  hereby  declare  as  follows  : — 

1.  X  am  at  the  present  time  unmarried  : 

2.  I  do  not  profess  the  Christian,  Jewish,  Hindu,  Muhammadan,  Parsi, 
Buddhist,  Sikh  or  Jaina  religion. 

3,  I  have  completed  my  age  of  eighteen  years  : 

4,  I  am  not  related  to  C  D  [the  hride]  in  any  degree  of  consanguinity  or 
affinity  which  would,  according  to  the  law  to  which  I  am  subject,  or  to  which  the 
said  C  2)  is  subject,  and  subject  to  the  provisoes  of  clause  (4)  of  section  two  of  Act 
in  of  1872,  render  a  marriage  between  us  illegal ; 


I 
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[^Jnd  wlien  the  bridegroom  has  not  completed  his  a^e  of  itventy-one  years : 

5.  The  consent  of  my  father  [or  guardian,  as  the  ease  may  he"]  has  been  given 
to  a  marriage  between  myself  and  C  i>,  and  has  not  been  revoked.] 

6.  I  am  aware  that,  if  any  statement  in  this  declaration  is  false,  and  if  in 
making  such  statement  I  either  know  or  believe  it  to  be  false,  or  do  not  believe  it  to 
be  true,  I  am  liable  to  imprisonment,  and  also  to  fine. 

(Signed)      A  B  {the  bridegroojn). 

Declaration  to  he  made  by  the  Bride  ;— 
I,     O  D,  hereby  declare  as  follows  : — 

1.  I  am  at  the  present  time  unmarried : 

2.  I  do  not  profess  the  Christian,  Jewish,  Hi  idu,  Muhammadan,  Parsi,  Bud- 
dhist, Sikh  or  Jaina  religion, 

3.  I  have  completed  my  age  of  fourteen  years  : 

4  I  am  not  related  to  ^  JS  [the  hride/rrcom']  in  any  degree  of  consanguinity 
or  affinity  which  would,  according  to  the  law  to  which  I  am  subject,  or  to  which 
the  said  A  B  is  subject,  and  subject  to  the  provisoes  of  clause  (4)  ofsectioa 
two  of  Act   III  of  1872,  render   a  marriage  between  us   illegal. 

[And  when  the  bride  has  not  completed  her  age  of  twenty -one  years,  unless  she  is  a  widow  : 

5,  The  consent  of  ilf  iV"  my  father  [or  guardiar.,  as  the  case  may  he],  has  been 
given  to  a  marriage  between  myself  and  A   B,  and  has  not  been  revoked.] 

6.  I  am  aware  that,  if  any  statement  in  this  declaration  is  false,  and  if  in 
making  such  statement  I  either  know  or  believe  it  to  be  false,  or  do  not  believe  it 
to  be  true,  i  am  liable  to  imprisonment,  and  also  ^o  fine. 

Signed  in  our  presence  by  the  abovenamed  A  B  and  O  D : 

G  HA 

PI    J,  }  (three  witnesses). 
KL,i 
[And  when  the  bridegroom  or  bride  has  not  completed  the  age  of  twenty-one  years,  except  in 
the  case  of  a  widow  : 

Signed  iQ,  my  preseoee  and  with  my  consent  by  the  above  A  B  and  CD: 

M  Ny  the  father   [or 
guardian]    of  the  above- 
named  A  B  [or  G  D,  as 
the  case  may  be7\ 
(Countersigned)    E  F, 

Registrar  of  Marriages  under  Act  III  of 
Ul^  for  the  District  of 
Dated  the  day  of  18      . 
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THIRD  SCHEDULE. 

(See  section  13), 

Reghtrar^s  Certificate. 

I,  M  JP,  certify  that,  on  the  of  18  appeared  before  mQ  A.  B  and  C  D^ 
each  of  whom  in  my  presence  and  in  the  presence  of  three  credible  witnesses,  whose 
names  are  signed  hereunder,  made  the  declarations  required  by  Act  III  of  1872, 
and  that  a  marriage  under  the  said  Act  was  solemnized  between  them  in  my  pre- 
sence. 

(Signed)     E  F, 

Registrar  of  Marriages  under  Act  III 

cf  1 872 /or  the  District  of 

(Signed)     A  B, 
C  D. 


G  H,\ 
K  Zj 


{three  witnesses). 


Dated  the  day  of  18 


rOURTH   aCHEDULE. 

{See  section  20). 
Declaration  to  he  made  by  the  Sushand, 
I,     A  Bf  hereby  declare  as  follows  : — 

1.  I  was  married  to  0  J),  at  (place),  on  or  about  (date)  in  the  presence  of 
{two  xoitnesses). 

2.  I  was,  at  the  time  of  my  marriage  to  my  wife,  C  D,  unmarried  : 

3.  I  did  not  at  such  time  profess  the  Christian,  Jewish,  Hindu,  Muhammadan, 
Parsi,  Buddhist,  Sikh  or  Jaina  religion  : 

4.  I  have  not  contracted  any  subsequent  marriage  : 

5.  I  am  not  related  to  C  Z)  [{he  wife]  in  any  degree  of  consanguinity  or 
affinity  which  would,  according  to  the  law  to  which  I  am  subject,  or  to  which  the 
said  G  D  is  subject,  and  subject  to  the  provisoes  of  clause  (4)  of  section  two  of  Act 
III  of  1872,  render  a  marriage  between  us  illegal : 

\_And  when  the  bridegroom  has  not  completed  his  age  of  twenty-one  years : 

6.  The  consent  of  my  father  [  or  guardian,  as  the  case  may  5e],  had  been 
given  to  a  marriage  between  myself  and  C  J9,  and  had  not  been  revoked] 


March  1872.]  act  no.  Ill  or  1872.  ©a 


7,  I  am  aware  that,  if  any  statement  in  this  dechiration  is  false,  and  if  in 
making  such  statement  1  either  know  or  believe  it  to  be  false,  or  do  not  believe  it  to 
be  true,  I  am  liable  to  imprisonment,  and  also  to  fine. 

{Signed)     A  B  {the  husband). 

Declaration   to  he  made  by  the  Wife  ;— 

I,  C  -D,  hereby  declare  as  follows  : — • 

1.  I  was  married  to  JL  5  at  {place),  on  or  about  {dale)  in  the  presence  of 
{two  witnesses): 

2.  I  was,  at  the  time  of  my  marriage  to  my  husband,  A  B,  unmarried  ; 

3.  I  did  not  at  such  time  profess  the  Christian,  Jewish,  Hindu,  Muhammadan, 
Parsi,  Buddhist,  Sikh  or  Jaina  religion  : 

4.  I  have  not  contracted  any  subsequent  marriage  : 

5.  I  am  not  related  to  A  B  [the  husband]  in  any  degree  of  consanguinity 
or  affinity  which  would,  according  to  the  law  to  which  I  am  subject,  or  to  which  the 
•said  A  B  [^  subject,  and  subject  to  the  provisoes  of  clause  (4)  of  section  two  of  Act 
111  of  1872,  render  a  marriage  between  us  illegal. 

[Jnd  when  the  bride  had  not,  at  the  tims  of  her  marriage,  completed  her  age  of  twenty-one 
years,  unless  she  was  then  a  widow  : 

G.  The  consent  o^  M  N  my  father  \or  guardian,  as  the  case  may  le"]  had  at 
such  time  been  given  to  a  marriage  between  myself  and  A  B,  and  had  not  been 
revoked  :] 

7.  I  am  aware  that,  if  any  statement  iti  this  declaration  is  false,  and  if  in 
making  such  statement  I  either  know  or  believe  it  to  be  false,  or  do  not  belisve  it  to 
be  true,  1  am  liable  to  imprisonment,   and  also  to  fine. 

Signed  in  our  presence  by  the  abovenamed  A  B  and  CD; 

l'  J  ]  ^       witnesses),  ] 

(Countersigned)  U  JP, 
Registrar  of  Marriages  under  Act  III 
of  1S72  for  the   District  of 
Dated  the         day  of  18     . 
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ACT  No.  IV  OF    1872. 
The  Puvjith  Latvs  Act,  1872, 


Sections. 

1.  Short  title. 

2.  Local  extent.  Commenceviejit, 

3.  Enactments  injorce. 

4.  Enactments  repealed. 

CIVIL  JUDICATURE. 

5.  Decisions  in  certain  cases  to  he  according  to  Native  law. 

6.  Decisions  in  cases  not  specially  provided  for. 

7.  Local  customs  and  movcantile  usages  when  valid. 

DESCENT  OF  JAGHIRS 

8.  Hule  of  descent  in  family  of  assignee  of  land-revenue. 

PRE-EMPTION. 

9      Right  of  pre-emption  defined. 

10.  To  what  transactions  it  extends, 

11.  Presumption  of  its  existence  in  village  communities. 

12.  Its  existence  in  towns  to  he  proved. 

13.  Notice  to  persons  concerned^   hy  vendor  or  mortgagee  of  property  suhject  to 
right. 

1-4.     Devolution  of  right  when  property  to  he  sold  is  part  of  a  village. 

15.  Share  of  certain  immoveable  property  to  he  offered  to  co-sharers. 

16.  Decision  of  questions  between  persons  clairning  right  in  respect  of  immove- 
able property  in  towns 

17.  Suit  against  vendor  or  purchaser   hy  ^7er5Wi   claiming   right,  io   lohom  no 
hond  ^de  offer  of  the  property  sold  was  made. 

18.  Decree  ichat  to  contain      Effect  of  non-payment  of  purchase-money  on  date 
-fixed  hij  decree. 

19.  Party  to  sale  hy  joint  owners  cannot  withdraiv  his   share  and  claim   pre- 
emption as  to  rest. 
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Sections. 

20.  Preferential  right  of  co-sltorers  in  well  where  chal-dari  tenure  prevails, 

DECREES  CONCERNING  LAND. 

21.  Copy  of  decrees  affecting  land  to  be  forwarded  to  Deputy  Commissioner, 

INSOLVENCY, 

22.  Power  to  invest  Courts  with  insofvenci/  Jurisdiction, 

23.  Petition  to  Court  for  adjudication  of  insolvency. 
21}.     Procedure  of  our t  thereupon.     Insolvent  defined. 

25.  Insolvent  guilty  of  misconduct  may  he  imprisoned. 

26.  Fraudulent  transfers  in  expectation  of  insolvency  may  "be  annulled. 

27.  Power  of  Court  to  sell  or  administer  insolvent's  estate, 

28.  Po^wer  to  give  effect  to  compositions. 

29.  Tfhen  Court  may  order  discharge  of  insolvent.      Effect  of  order, 

30.  Foregoing  rules  not  to  apply  to  persons  admitted  to   leneflt   of  insolvence 

law  in  Presidency  towns. 

31.  Chief  Court  empowered  to  frame  rules, 

32.  Power  to  exclude  any  class  from  operation  of  such  rules. 

33.  Saving  of  previous  insolvency  proceedings. 

MINORS  AND  THE  COURT  OF  WARDS. 

34.  Deputy  Commissioners  to  he  Courts  of  Wards. 

35.  Jurisdiction  of  Court  of  Wards.     Bar  of  jurisdiction  in  certain  cases. 

36.  Deputy  Commissioner  may  inquire  info  circumstances  affecting  jurisdiction. 
87.  Appeal  to  Commissioner  against  order  under  Section  ZQ, 

38.  Extent  of  jurisdiction. 

CRIMINAL  JUDICATURE. 

39.  Indian  Penal  Code   to  apply  to  offences  committed  previous  to  first 

January    1862. 

Saving  of  privileges  conferred  on  certain  Chiefs. 

HONORARY  POLICE  OITIOERS. 

40.  Local  Qovernment  may  invest  any  person  with  powers  of  Poliee  o^cer. 

TRACK  LAW. 

41.  Trackers  may  call  for  assistance  in  carrying  on  tracks. 
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Sections. 

42.  Penalty  for  withholding  assistance  or  conniving  at  offence  or  escape.     Limit  to  fine. 
Appeal  to  Chief  Court.     Fine  may  he'jiwarded  to  injured  par  lies  ^  and  fee  to  tracker, 

SLAUGHTER  OP  KINE. 

43.  Control  of  slaughter  of  kine  and  sale  of  heef 

ARMED  MEN  AND  FOREIGN  VAGRANTS. 

44.  Control  of  entry  into  towns  of  bands  of  armed  men, 

45.  Powers  of  Magistrate  of  District  as  toforeigjt  vagrants. 

46.  Surveillance,  ^'C,  of  band  failing  to  comply  with  Magistrate's  order, 

MISCELLANEOUS. 

47.  Regulation  of  crossing  of  streams  on  buoys  or  skins. 

48.  Of  use  of  pasturage  or  natural  product  of  Government  land ; 

49.  And  of  gioivingy  selling,   or  keeping  opium. 

60.  Local  Government  to   make  rules.      Penalty  for    breach   of  rules.      Existing  rules 

confirmed. 

61.  Republication  of  rules  and  orders. 

Schedule  I. — Enactments  declared  to  be  in  force. 
Schedule  II, — Enactments  repealed. 


An  Act  for  declaring  which  of  certain  Rules,  Laics  and  Regulations  have  the  force  of 
law  in  the  Fanjab,  and  for  other  purposes. 


d 


rules,  laws  and  regulations  shall  henceforth  be  in  force  in  the  Panjab,  and  to  amend, 
consolidate  or  repeal  others  of  the  said  rules,  orders  and  regulations  \    It  is  hereby 


enacted  as  follows  :• 

1.  This  Act  may  be  called  "  The  Panjab  Laws  Act,  1872." 

2.  It  extends  to  the  territories  now  under  the  administration  of  the  Lieu- 
tenant-Governor of  the  Panjab,  but  not  so  aa  to  alter  the  effect  of  any  regulations 
made  for  any  parts  of  the  said  territories  under  the  Statute  33  Vic,  c.  3,  s.  1  j 
And  it  shall  come  into  force  on  the  first  day  of  June  1872. 

3.  The  Regulations,  Acts  and  orders  specified  in  the  first  schedule  hereto  an- 
Tjexed  are  in  force  in  the  Panjab  to  the  extent  specified  in  the  third  column  of  the 
said  schedule. 

4.  The  Regulations,  Acts  and  orders  specified  in  the  second  schedule  hereto 
annexed  are  repealed  to  the  extent  specified  in  the  third  column  thereof. 
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CIVIL  JUDICATURE. 

5.  In  questions  regarding  inlieritance,  special  property  of  females?,  betrothal, 
marriage,  dower,  adoption,  guardianship,  minority,  bastardy,  family  relations,  willss, 
legacies,  gifts,  partition,  or  any  religious  usage  or  institution,  the  rule  of  decision 
shall  be — 

(1)  any  custom  of  any  body  or  class  of  persons,  which  is  not  contrary  to 
justice,  equity  and  good  conscience,  and  has  not  been  declared  to  be  void  by  any 
competent  authority. 

(2)  the  Muhammadan  law,  in  cases  where  the  parties  are  Muhammadana 
and  the  Hindu  law,  in  cases  where  the  parties  are  Hindus,  except  in  so  far  as  such 
law  has  been  altered  or  abolished  by  legislative  enactment,  or  is  opposed  to  the 
provisions  of  this  Act,  or  has  been  modified  by  any  such  custom  as  is  referred  to 
in  the  preceding  clause  of  this  section. 

6.  In  cases  not  otherwise  specially  provided  for,  the  Judges  shall  decide 
according  to  justice,  equity  and  good  conscience. 

7.  All  local  customs  and  mercantile  usages  shall  be  regarded  as  valid,  unless 
they  are  contrary  to  justice,  equity  or  good  conscience,  or  have,  before  the  passing 
of  this  Act,  been  declared  to  be  void  by  any  competent  authority. 

DESCENT  OP  JAGHIRS. 

8.  In  all  cases  In  which  Government  has  declared  any  rule  of  descent  to 
prevail  in  any  family  or  families  of  assignees  of  land  revenue,  such  rule  of  descent 
shall  be  held  to  prevail,  and  to  have  prevailed  amongst  them  from  the  time  when 
the  declaration  was  made. 

PRE-EMPTION. 

9.  The  right  of  pre-emption  is  a  right  on  the  part  of  certain  persons  to  pur- 
chase immoveable  property  in  certain  cases  in  preference  to  all  other  persons. 

10.  The  right  of  pre-emption  extends  to  all  permanent  dispositions  of  pro- 
perty, including  sales  under  a  decree  of  Court  and  foreclosures  of  mortgages  ;  but  it 
does  not  affect  transfers  made  in  good  faith  by  way  of  gift,  nor  temporary  dis- 
positions of  property. 

11.  The  right  of  pre-emption  shall  bo  presumed  to  exist,  whether  recorded 
in  the  list  of  customs  at  settlement  or  not,  in  all  viUage  communities  however  con- 
Btituted,  unless  the  existence  of  any  custom  or  contract  to  the  contrar  y  can  be 
proved.  It  shall  be  presumed  to  extend  to  the  village  site,  to  the  houses  built 
upon  it,  to  all  lands  and  shares  of  lands  within  the  village  boundary,  and  to  all 
transferable  rights  of  occupancy  affecting  such  lands.' 

12.  The  right  of  pre-emption  shall  not  be  presumed,  but  may  be  shown,  to 
exist  in  any  town  or  city  or  any  sub-division  thereof. 

13.  When  any  person  proposes  to  sell  any  property,  or  to  foreclose  a  mort- 
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giige  upon  any  property  which  is  Rubjecfc  to  the  custom  of  pre-emptioTi,  he  must 
give  notice  to  the  persona  concerned  of  the  price  at  which  he  offers  to  sell  such 
property,  or  of  the  amount  due  in  respect  of  such  mortgage,  as  the  case  may  be. 

14.  If  the  property  to  bo  sold  is  situated  within,  or  is  a  share  of,  a  village, 
the  right  to  accept  such  otier  or  to  redeem  such  mortgage  belongs,  in  the  absence 
of  custom  to  the  contrary, 

^irsi,  to  co-sharers  in  the  village  ia  order  of  relatloDBhip  to  the  vendor  or 
mortgagor ; 

Secondly,  if  no  relation  of  the  vendor  or  mortgagor  claim  pre-emption,  to  the 
Undowuors  of  the  patti  or  other  sub-division  of  tha  village  in  which  the  property 
is  situated,  jointly ; 

Thirdly,  to  any  member  of  the  village  community  ; 

JPourtlily,  to  tenants  with  rights  of  occupancy  in  the  village,    if  any. 

15.  If  the  property  to  be  sold  is  a  share  in  joint  undivided  immoveable  pro- 
perty, other  than  land,  the  offer  to  sell  must  be  made  to  the  co-sharers. 

IG.  When  any  question  arises  between  persons  claiming  aright  of  pre-emption 
over  any  immoveable  property  situated  in  any  town  or  city,  such  questions  shall,  in 
the  absence  of  custom  to  the  contrary,  be  decided  according  to  vicinity,  relation- 
ship  or  the  merits  of  the  case. 

17.  Any  person  who  claims  a  right  of  pre-emption  over  any  property,  may 
bring  a  suit  against  the  vendor  or  purchaser  on  the  ground,  either  that  no  previous 
offer  of  the  property  sold  was  made  to  him,  or  that  anj' such  offer  to  sell  made  to 
him  was  not  made  in  good  faith  ;  and  if  tlie  Court  is  of  opinion  that  tlie  plaintiff 
has  a  riglit  of  pre-emption  over  such  property,  and  tliat  no  such  offer  was  made  or 
that  the  offer  was  not  made  in  good  faith,  it  shall  make  a  decree  directing  the 
defendant  to  sell  such  property  to  the  plaintiff  at  such  a  price  as  appears  to  the 
Court  to  be  fair  market-value  of  the  property. 

18.  The  decree  shall  specify  a  day  on  or  before  which  the  purchase-money 
shall  be  paid.  If  the  purchase-money  is  not  paid  before  sunset  on  that  day.  the 
decree  shall  become  void,  and  the  plaintiff  shall  lose  his  right  of  pre-emption  over 
th6  property  to  which  it  relates, 

19.  In  case  of  sale  by  joint  owners,  no  person  who  has  been  a  party  can  with- 
draw his  Own  share  and  claim  a  right  of  pre-emption  as  to  the  rest* 

20.  In  villages  in  which  the  chakdari  tenure  prevails,  the  co-sharers  in  a  well 
have  a  right  of  pre-emption  as  to  shares  in  such  well  in  preference  to  a  general 
proprietor  in  any  such  village,  having  no  share  in  the  well,  but  werely  receiving  a 
haq  zJimindari  from  the  *'  chakdars." 

DECREES  CONCERNING  LAND. 

21.  Every  Judge  of  a  Civil  Court  in  which  a  decree  affecting  the  proprietary 
right  in  or  possession  of  land  is  passed,  shall  cause  a  certified  copy  of  such  decree  to 
be  tbrwarded  to  the  Deputy  Commissioner  of  the  district  within  a  mouth  from  the 
making  of  sueh  decree. 
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INSOLVENCY. 

22.  The  Local  Government  may  invest  any  Court  or  any  class  of  Courts  witk 
insolvency  jurisdicfcion  in  any  specified  local  area, 

23.  Any  debtor,  whose  debts  amount  to  Rupees  five  hundred  or  upwards,  and 
any  crodit-or  or  creditors,  to  whom  an  aggregate  sum  of  not  less  than  rupees  five 
hundred  is  due  from  any  such  debtor,  may  petition  the  Court  having  local  insolvency 
jurisdiction  that  the  debtor  be  adjudicated  an  insolvent. 

2L  If  it  appear  that  the  debtor's  liabilities  amount  to  more  than  Rupees  five 
hundred,  the  Court  may — 

(1)  call  upon  the  debtor  to  make  a  statement  of  his  assets  and  liabilities  ; 

(2)  invite  by  proclamation  or  otherwise  the  appearance  of  persona  to   record 
claims  against  the  debtor  ; 

(3)  register  all  claims  so  recorded  ; 

(4i)  call  upon  the  debtor  to  give   reasonable   security  for  his  appearance,  or,  on 
defiiult  of  reasonable  security,  order  his  confinement  in  the  civil  jail ; 

(5)  attach  all  the  debtor's  property  in  the  Panjab,  moveable  or  immoveable  ; 

(6)  pass  an  order  exnnpting  the   person  and    property    of  the  debtor  from  fur- 
ther legal  process,  pending  inquiry  and  the  final  orders  of  the  Court. 

A  debtor  on  whom  the  order  referred  to  in  clause  six  of  the  last  preceding 
section  is  passed,  is  deemed  an  insolvent. 

25.  The  Court  shall  make  full  enquiry  into  the  original,  nature,  and  circum- 
stances of  the  debts,  and  the  conduct  of  the  debtor  in  relation  thereto  ;  and  if  the 
insolvent  be  shown  to  have  been  guilty  of  concealment,  fraud,  recklessness  or  other 
gross  misconduct  in  reference  to  the  debts,  and  if  his  discharge,  for  that  reason,  is 
opposed  by  any  of  the  creditors,  the  Court  may,  at  its  discretion,  award  a  term  of 
imprisonment  in  the  civil  jail  not  exceeding  one  year. 

2G.  If  it  appear  that  the  debtor,  after  becoming  unable  to  meet  bis  liabilities 
or  in  expectation  of  becoming  so,  ha^  transferred  his  property,  or  any  part  thereof, 
with  a  view  to  defrauding  his  creditors,  or  to  giving  one  or  more  creditors  a 
fraudulent  preference  over  the  others,  the  Court  shall  annul  such  transfer,  and  treat 
the  property  transferred  as  the  other  property  of  the  debtor. 

27.  The  property  of  the  insolvent  shall  be  sold  or  administered,  under  the 
direction  of  the  Court,  either  through  the  agency  of  its  own  officers  or  of  assignees 
to  be  appointed  by  the  Court,  in  the  manner  most  conducive  to  the  interest  of  the 
creditors,    and  the  proceeds  .shall  be  divided  rateably  amongst  them. 

28.  The  Court  shall  give  effect  to  any  composition  or  arrangement  agreed 
upon  between  the  debtor  and  the  majority  of  the  creditors  •.  Provided  that  no 
injustice  or  injury  appears  to  be  inflicted  by  such  composition  or  arrangement  on 
any  of  the  parties  concerned,  and  that  no  fraud  nor  collusion  is  suspected.  If 
any  creditor  objects  to  such  arrangement,  the  Court  shall  decide  as  to  the  reason- 
ableness   of   the  objection. 
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29.  Wlieu  the  sale  or  admitii!>tratioQ  of  tho  insolent'a  property  is  complete, 
the  Court  may  order  the  insolvent  to  be  discharged,  on  his  si^^iiing  an  afjreevnent  to 
liquidate,  from  any  pri)perty  which  he  may  subsequently  acquire,  such  portion  of 
his  debts  as  remain  unpaid.  Such  order  of  discharge  shall  preclude  any  creditor 
whose  claim  is  registered  from  suing  the  debtor  in  respect  of  sucli  chiitn,  unless  it 
be  sho vrn  that  the  debtor  has  acquired  property,  since  the  order  of  discharge,  out 
of  which  the  claim  might  have  been  defrayed. 

30.  Nothing  in  the  preceding  sections  shall  apply  to  persons  who  may  have 
been  admitted  to  the  benefit  of  any  insolvency  law  at  a  presidency  town  ;  nor  shall 
any  order  passed  under  tlie  preceding  sections  affect  the  remedy  of  any  creditor 
against  his  debtor  in  respect  of  property  which,  at  the  time  of  the  iusoveucy  of  such 
debtor,  was  not  in  the   Panjub. 

31.  The  Chief  Court  of  the  Panjab  may,  with  the  sanction  of  the  Local 
Government,  from  time  to  time,  frame  and  issue  rules,  conformable  to  the  provisions 
hereinbefore  contained,  for  the  better  administration  of  insolvent  estates,  and  may 
with  the  like  sanction  alter  any  such  rules. 

32.  The  Local  Government  may,  at  any  time,  with  the  previous  sanction  of  the 
Governor  General  in  Council,  exclude  any  particular  class  or  race  from  the  operation 
of  these  rules. 

33.  No  proceedings  of  any  Court  in  the  exercise  of  insolvency  jurisdiction,  had 
before  the  passing  of  this  Act,  sliall  be  held  to  have  been  invalid  solely  on  the  ground 
that  such  Court  did  not  possess  such  jurisdiction  ;  all  cases  pending  in  any  Court  of 
Insolvency  when  this  Act  comes  into  force,  shall  be  subsequently  conducted,  BO  fur  as 
may  be,  in  conformity  with  the  rules  now  prescribed. 

MINOKS   AND   THE   COURT   OF   WARDS. 

3^.  Deputy  Commissioners  shall  be  Courts  of  Wards  within  their  respectivQ 
districts,  but  shall  exercise  the  functions  of  such  Courts  subject  to  the  control  of 
the    Commissioner  and    Financial    Commissioner. 

35.  The  Court  of  Wards  may,  at  its  discretion,  take  charge  of  and  adminis- 
ter the  estates  of  all  females,  all  minors  under  the  age  of  eighteen,  and  idiots  or 
lunatics,  who  may  inherit  any  beneficial  interest  in  any  estate  for  which  a  settle- 
ment was  made  with  their  ancestor,  or  in  respect  of  which  they  would  have  been 
entitled  to  be  settled  with,  if  they  had  been  competent  to  made  an  agreement  fore 
the  pay  merit  of  revenue,  or  who  are  entitled  by  inheritance  to  any  assignment  of 
land-revenue. 

Provided  that  the  Court  of  Wards  shall  not  take  charge  of  or  administer  any 
beneficial  interest  in  an  estate,  in  which  more  persons  than  one  have  a  joint  undi- 
vided interest,  unless  all  such  persons  are  so  circumstanced  as  to  be  subject  to  the 
Court  of  Wards. 

36.  The  Deputy  Commissioner  may  make  an  inquiry  Into  the  minority,  lunacy 
or  idiocy  of  any  person,  who,  he  has  reason  to  believe,  would,  if  found  to  be  a 
minor,  lunatic  or  idiot,  be  subject  to  the  jurisdiction  of  the  Court  of  AVards,  and 
into  the  circumstances  and  property  of  any  such  person,  and  may  make  an  order 
declaring  such  per.^on  to  be  subject  to  the  jui'isdictioa  of  the  Court  of  Wards. 
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37.  Any  such  person  may  appeal  to  the  Commissioner  of  the  Division  against 
any  such  order  on  the  ground  that  he  ia  not,  or  has  ceased  to  be,  a  minor,  or 
that  he  ia  nob,  or  has  ceased  to  be,  a  lunatic  or  idiot,  and  the  decision  of  the  Com* 
missioner  shall  be  certified  to  the  Court  of  Wards,  and  shall  be  final. 

33.  The  jurisdiction  of  the  Court  of  Wards  shall  extend  to  the  care  and 
education,  and  to  the  management  of  the  property,  of  the  ,  persons  subject  thereto  ; 
and  I  he  Local  Government  shall  make  rules  as  to  the  manner  in  which,  and  tho 
ageuts  by  whom,  such  jurisdiction  shall  be  exercised. 

CRIMINAL   JUDICATURE. 

39.  The  provisions  of  the  Indian  Penal  Code,  with  the  exception^  of  Chap- 
ter VI,  shall  bi  applicable  to  all  offences  committed  before  first  January  1862,  iu 
territory  which  was,  at  the  time  of  the  cominiasion  of  such  offence,  subject  to_^  the 
Guverament  of  the  Panjab  : 

Provided  that  nothing  contained  in  this  section  shall  affect  any  privilege  con- 
ferred on  certain  Chiefs  in  the  Panjab  by  the  Governor  General  in  Council,  or  by 
the  Board  of  Administration  for  the  affairs  of  the  Panjab,  nor  any  indemnity  or 
pardon  granted  by  competent  authority. 

HONORARY   POLICE   OFFICERS. 

40.  The  Local  Government  may,  if  it  thinks  fit,  confer  on  any  person  any  of 
the  powers  which  may  be  exercised  by  a  Police  officer  under  any  Act  for  the  time 
being  in  force. 

TRACK  LAW. 

41.  When  an  offence  is,  has  been,  or  may  reasonably  be  supposed  to  hare 
been,  committed,  and  the  tracks  of  the  persons  who  may  reasonably  be  supposed 
to  have  committed  such  offence,  or  of  any  animal  or  other  property  reasonably  sup- 
posed to  be  connected  with  such  offence,  are  followed  to  a  spot  within  the  immediate 
vicinity  of  a  village,  the  person  following  such  tracks  may  call  upon  any  Headman 
or  Village  Watchman  in  such  village  to  assist  in  carrying  on  the  tracks. 

42.  If  such  Headman  or  Watchman  do  not  forthwith  give  such  assistance, 
or  if  the  inhabitants  of  such  village  do  not  afford  full  opportunity  for  search  in  their 
liouses  for  the  offenders,  or  if,  from  the  circumstances  of  the  case,  there  shall  ap- 
pear good  reason  to  believe  that  the  inhabitants  of  such  village,  or  any  of  them,  were 
conniving  at  the  offence  or  at  the  escape  of  the  offenders,  and  such  offenders  cannot 
be  traced  beyond  the  village,  the  Magistrate  of  the  District  may,  with  the  previous 
sanction  of  the  Commissioner  of  the  Division,  inflict  a  fine  upon  such  village  not  ex- 
ceeding five  hundred  rupees,  except  in  the  case  of  stolen  property  over  five  hundred 
rupees  in  value,  in  which  case  the  fine  shall  not  exceed  the  value  of  such   property. 

An  appeal  against  all  convictions  under  this  section  shall  lie  to  the  Chief  Court, 

The  Magistrate  may  direct  that  the  fine  imposed  under  this  section  or  any  part 
thereof,  shall  be  awarded  to  any  persons  injured  by  such  offence  in  compensation  for 
such  injury  ;  and,  in  the  case  of  stolen  property  recovered  through  the  agency  of  a 
tracker,  may  direct  that  such  property  be  not  restored  to  its  owner  until  he  has  paid 
to  such  tracker  such  fee,  not  exceeding  one-fourth  part  of  the  value  of  the  stolen 
property,  as  to  the  said  Magistrate  seems  fit. 
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SLAUGHTER  OF   KINE. 

43.  The  slaughter  of  klne  and  the  sale  of  beef  sliall  not  take  place,  except 
with  the  consent,  and  subject  to  rules  to  be  from  time  to  time,  either  generally  or 
iu  any  pai'ticular  instance,  prescribed  by  the  Local  Government. 

ARMED  MEN  AND  FOREIGN  VAGRANTS. 

44.  No  band  of  armed  men  shall  enter  into  any  city  or  town,  except  with  the 
consent  and  subject  to  rules  to  be  from  time  to  time,  either  generally  or  in  any  par- 
ticular instance,  prescribed  by  Local  Government. 

45.  The  Magistrate  of  the  District  may,  if  he  considers  that  any  band  of  for- 
eio-n  vagrants  is  likely  to  occasion  a  breach  of  the  peace  or  to  commit  any  offence 
under  the  Indian  Penal  Code,  prohibit  such  bund  from  entering  his  district ;  or,  if 
they  are  already  in  his  district,  may  require  them  within  a  given  time  to  leave  it. 

46.  If  any  such  band  fail  to  comply  with  the  orders  of  the  said  Magistrate 
within  the  prescribed  period,  he  shall  report  the  matter  to  the  Local  Government, 
and  the  Local  Government  may  give  such  directions  for  the  surveillance,  control  or 
deportation  of  such  band,  as  to  it  seems  fit. 

MISCELLANEOUS. 

47.  No  person  shall  cross  any  river  or  stream  on  a  buoy  or  inflated  skin,  nor 
shall  have  in  his  possession  or  custody  any  buoy  or  skin  for  the  purpose  of  being 
used  in  crossing  any  river  or  stream,  except  with  the  consent  and  subject  to  rules  to 
be  from  time  to  time,  either  generally  or  in  any  particular  instance,  prescribed  by 
the  Local  Government. 

48.  No  person  shall  make  use  of  the  pasturage  or  other  natural  product  of  any 
land  being  the  property  of  the  Government,  except  with  the  consent  and  subject  to 
rules  to  be  from  time  to  time,  either  generally  or  in  any  particular  instance,  pres- 
cribed by  the  Local  Government. 

49.  No  person  shall  grow,  sell  or  keep  in  his  possession  any  opium,  except 
with  the  consent  and  subject  to  rules  to  be  from  time  to  time,  either  generally  or  in 
any  particular  instance,  prescribed  by  the  Local  Government. 

60.  The  Local  Government  may  issue  rules  as  to  the  matters  mentioned  in 
fiections  forty-three  to  forty. nine  inclusive,  and  may,  from  time  to  time,  cancel  or 
alter  any  such  rules. 

Any  person  who  breaks  any  rule  made  by  the  Local  Government  under  this 
Act,  shall  be  punishable  with  a  tine  not  exceeding  rupees  fifty,  or  imprisonment  not 
exceeding  a  period  of  six  months,  or  with  both  -.     Piovided — • 

(1)  that  such  rules  be  not  inconsistent  with  the  provisions  of  this  or  any  Act 

or  law  for  the  time  being  in  force  in  the  Panjab  ; 

(2)  that  previous  to  notification,  they  be  sanctioned  by  the  Governor  General 

in*  Council  j 

(3)  that  they  be  notified  in  the  local  Gazette. 

Existing  rules  upon  the  subjects  hereinbefore  mentioned  shall,  until  otherwise 
directed  by  the  Local  Government,  be  deemed  to  hay©  be«a  issued  under,  and  in 
conformity  to,  this  section. 
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51,  All  rules  which  the  Local  Government  is  empowered  to  issue  under  this 
Act,  and  all  circulars  issued  by  the  Chief  Court,  shall,  with  the  previous  sanction 
of  the  Governor  General  in  Council,  be  re- publislied  once  at  least  in  every  year  ; 
and  upon  such  re-publication,  shall  be  arranged  in  the  order  of  their  subject-matter, 
and  all  such  alterations  or  amendments  as  may  have  been  made  in  the  course  of  the 
preceding  year,  or  may  have  become  necessary  or  advisable,  shall  be  embodied 
therewith  ;  and  upon  such  re-publication  all  such  rules  and  circulars  previously 
issued,  shall  be  repealed. 

SCHEDULE     I. 
Enactments  declared  to  he  in  force. 

Explanation. — This  schedule  does  not  refer  to  any  Act  which  is  in  its  term, 
applicable  to  the  Panjab,  or  which  has  been  extended  to  the  Panjab  by  competent 
authority. 


Number  and 
year. 

Reg.  I  of  1798     .. 
Reg.  X  of  180*  ... 

Reg.  XVII  of  1806 


Reg.  V    of    1817... 

Reg.    Ill    of    1818 
Reg.    XI     of   1825 

Reg.  XX  of  1825... 


A  Regulation  to  prevent  Fraud  and  Injustice 
in  conditional  Sales  of  Land  under  Deeds  of 
Bye-bilwufifa,  or  other  Deeds  of  the  same 
nature^ 

A  Regulation  for  declaring  the  powers  of  the 
Governor  General  in  Council  to  provide  for 
the  immediate  Punishment  of  certain  OflFen- 
ces  against  the  State  by  the  sentence  of  Courts 
Martial. 

A  Regulation  for  extending  to  the  Province  of 
Benares  the  Rates  of  Interest  on  future 
Loans,  and  provisions  relative  thereto,  con- 
tained in  Regulation  XV,  1793  ;  also  for  a 
general  extension  of  the  period  fixed  by  Re- 
gulations I,  1798,  and  XXXIV,  1803,forthe 
Redemption  of  Mortgages  and  Conditional 
Sales  of  Land,  under  Deeds  of  Bye-bilwufifa, 
Kutcubaleh,  or  other  simlar  designation. 

A  Regulation  for  declaring  the  Rights  of 
Government  and  of  Individuals  with  res- 
pect to  hidden  Treasure,  and  for  prescribing 
the  Rules  to  be  observed  on  the  Discovery  of 
such  Treasure. 

A  Regulation  for  the  Confinement  of  State 
Prisoners. 

A  Regulation  for  declaring  the  Rules  to  he 
observed  in  determining  Claims  to  Land 
gained  by  alluvion,  or  by  dereliction  of  a 
river  or  the  sea. 

A  Regulation  for  declaring  thfi  jurisdiction 
of  the  Military  Courts  Martial  and  Courts 
of  Requests,,  constituted  by  a  recent  Act  of 
Parliament,  and  for  modifying  some  parts 
of  the  existing  Regulations  in  conformity 
thereto. 


Extent  to  which 

the  enactment 

is  in  force. 


The  whole,  except 
such  parts  as  relate 
to  interest. 

The  whole,  so  far  as 
it  is  not  modified 
by  Act  V  of    1841. 


Sections   seven  and 
eight. 


The  whole. 

The  whole. 
The  whole. 


Sections     two    and 
four. 
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SCHEDULE    I.      • 

Enactments  declared  to  be  in  force — (continued). 


Number  and 
year. 


Act  XL    of  1858... 


Act  XVII  of    1861 


An  Act  for  making  better  provision  for  the 
care  of  the  persons  and  property  of  minort' 
iu  Presidency  of  Fort  William  in  Bengal. 

An  Act  to  amend  Act  XIV  of  1843  (foi*  re- 
gulating the  customs  duties  in  the  North- 
Western  Provinces). 


"  Rules  for  the  conservancy  of  Forests  r.nd 
Jungles  in  the  Hill  District  of  the  Panjab, 
Territories,"  sanctioned  by  the  Governor 
General  in  Council,  in  letter  of  the  Secretary 
to  Government  of  India,  No.  1789,  dated  21st 
May   1855. 


Extent  to  which 

the  enactment 

is  in  force. 


The  whole. 


The  whole,  the  word 
*'  Panjab"  being 
subs  t  i  t  u  t  e  d  for 
the  words  "North 
Western  Provinces." 

The  whole. 


SCHEDULE  II. 

Enactments  repealed. 


Act  VI  of  1846     ... 

Act  I  of  1847 

Act  III  of  1870     ... 


All  Bengal  Regulations  now  in  force  in  the 
Panjab,  except  those  specified  in  Schedule  1. 

All  rules,  laws  and  regulations  made  for  the 
Panjab  and  its  Dependencies  or  for  any  part 
thereof,  by  the  Governor  General  of  India, 
or  the  Governor  General  of  India  in  Council, 
or  the  Lieutement  Governor  of  the  Panjab 
otherwise  than  at  meetings  for  making  laws 
and  regulations  in  conformity  with  the  pro- 
visions  of  the  Acts  of  the  3rd  and  4th  years 
of  King  William  the  Fourth,  Chapter  eighty- 
five  and  of  the  16th  and  7th  years  of  Her 
Majesty,  Chapter  ninety-five,  or  other  Act  in 
force  for  the  time  being,  except  those  speci- 
fied in  Schedule  I. 

An  Act  for  the  more  convenient  administra- 
tion of  the  Government  of  the  country  called 
the  Bhuttee  Territory. 

An  Act  for  the  establishment  and  mainte- 
nance of  Boundary-marks  in  the  North- Wes- 
tern Provinces  of  Bengal. 

An  Act  to  remove  the  Agror  Valley  from  the 
jurisdiction  of  the  tribunals  established 
under  the  General  Regulations  and  Acts, 
and  for  other  purposes. 


The  whole. 


The  whole. 


The  whole. 


riie   whole,  as   far 
as  it  is  unrepealed. 
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ACT  No.  YI  OP  1872. 
An  Act  to  amend  the  Law  relating  to  Oaths  and  Affirmations, 

1.  Short  title. 

2.  Extent     Commencement. 

3.  Persons  liable  to  he  sworn  may,    if  they  object  to  oath,  make  simple  affirmation. 

4.  Powers  of  Court  as  to  certain  oaths  when  tendered  by  j^^rties  or  witnesses. 

5.  Proceedings  and  evidence  not  invalidated  by  omission  of  oath  or  irregularity. ,. 

6.  Saving  of  certain  oaths  arid  affirmations. 

Whereas  it  is  expendient  to  amend  the  law  relating  ta  oaths  and  affirmations 
It  is  enacted  as  follows : — 

1.  This  Act  may  be  called  "  The  Oaths  Act,  1872.'' 

2.  It  extends  to  British  India,  applies  to  all  oaths  or  affirmations  taken  or  made 
by  or  administered  to  British  subjects  in  Native  Indian  States, 

and  it  shall  come  into  force  on  the  passing  thereof. 

3.  Every  person  who  may  by  law  be  sworn  or  called  upon  to  make  a  solemn 
affirmation,  in  any  capacity  whatever,  may,  if  he  objects  to  such  oath  or  solemn 
affirmation,  make  in  place  thereof  a  simple  affirmation  to  the  same  effect,  omitting 
the  wordn  '  So  help  me  God/  ^In  the  presence  of:  iVlmighty  God/  or  .other  expres- 
sions of  the  same  nature. 

4.  If  any  party  to^  or  witness  in,  any  judicial  proceeding  offijrs  to  give  evidence 
on  oath  in  any  form,  common  amongst,  or  held  binding  by,  persons  of  the  race  or 
persuasion  to  which  he  belongs,  and  not  repugnant  to  justice  or  decency,  and  not 
purporting  to  affect  any  third  person,  the  Court  may,  if  it  thinks  fit,  tender  such  oath 
to  him. 

If  any  party  to  any  proceeding  offers  to  be  bound  by  any  such  oath  as  is  men- 
tioned in  the  first  paragraph,  of  this  section,  if  such  oath  is  taken  by  the  other  party 
to,  or  by  any  witness  in,  such  proceeding,  the  Court  may,  if  it  thinks  tit,  ask  such  party 
or  witness  whether  he  will  take  the  oatli  or  Jiot. 

If  such  party  or  witness  accepts  such  oath,  the  Court  may  proceed  to  administer 
it,  or  if  it  is  of  such  a  nature  that  it  may  be  more  conveniently  taken  out  of  Court, 
the  Court  may  issue  a  Commission  to  any  person  to  administer  it,  and  authorise  such 
person  to  take  the  evidence  of  the  person  to  be  sworn  and  return  it  to  the  Court. 

The  evidence  so  given. shall,  as  against  the  person  who  offered  to  be  bound  by 
it,  be  conclusive  proof  of  the  matter  stated. 

If  the  pai-ty  or  -witness  refuses  to  take  the  oath  he  shall  not  be  compelled  to  take 
it,  but  the  Court  shall  record,  as  part  of  the  proceedings,  the  nature  of  the  oath 
proposed,  the  facts  that  he  was  asked  whether  he  would  take  it,  and  that  he  refused 
it,  together  with  any  reason  which. he  may  assign  for  his  refusal. 

5..  No  omission  to  take  any  oath  or  to  make  any  solemn  or  simple  affirmation,, 
no  substitution  of  any  one  for  any  other  of  them,  and  no  irregularity  whatever  in  the 
form  in  which  any  one  of  them  is  administered,  shall  invalidate  any  proceeding  or 
render  inadmissible  any  evidence  whatever,  in  or  in  respect  of  which  such  omission, 
substitution  or  irregularity  took  place. 

6..  Nothing  in  this  Act  shall  apply  to  oaths  or  affirmations  prescribed  by  any 
law  which,  under  the  provisions  of  the  Indian  Councils'  Act,  1861,  the  Governor 
General  in  Council  has  not  the  power  to  repeal. 
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ACT  No.  YIII  OF  1872. 
The  Indian  Income  Tax  Act. 


CONTEiNTS. 


TART.   L 

rRELIMINARY. 

Sections. 

1.  Short  title.     Locnl  hUhL     Commencement  cnnl  routiiivanc'  <>/   A'f. 

2.  Inter2)r€tation-claus€. 

3.  Exemptions  from  Act. 

4.  Power  to  exempt  from  Act. 


PART  IL 

Duties  ox  OpFrcES. 
.0.     Duties  on  offlcr.<. 

6.  Exemption  of  i/tmmcs  /ci>.s  tluiu  /t\v.  S-)--~j-4  p('r  mensem. 

7.  Deduction   in  case  of   Government  ojficiats  mid  pensioners. 

8.  Deductions  in  case  of  servants  and  pensioners  of  Comjoanies  and  Municipalities^ 

Payment  to  Government.     Indemnity.     Annual  return  by  TreasureVy  tSoc^ 

9.  Subsequent  deduction  cf  duty  omitted  to  he  levied. 


PART  III. 

Duties  on  Profits  ar  Companies. 

10.  Shippjing  Companies.     Other  Comp)ames.     Statement  of  resvlt  of  accounts. 

W.  Annucd  return  of  nett  profits. 

li  Powrr  to  require  omrns  of  Companies  to  attend  and  produce  accounts.. 

13.  Indemnity. 


PART  IV. 

Duties  on  interest  on  Government  Securities. 


14.  Duty  on  interest. 

15.  Did  action  of  duty.     Proviso. 


PART  V. 

Duties  on  all  other  Income. 

IG.     Duty  on  income  not  charged  binder  Parts  II,  III,  IV. 

17.      Trustees,    guardians    and   committees    of  incapacitated  persons  to  1>€  clmrged. 

Non-residents  charged  in  names  rjf  ilieir  agents. 
IS.      Trustees  or  agents  of  2  persons  incapacitated,  or  non-resident  to  furnish  statements 

of  income. 

1 9.  Receivers^  Managers,  Courts  of    Wards,    Administrators  General  and    Official 

Trustees. 

20.  Power  to  retain  ehtties  charged  mr  trustees,  d'c.     Indemnity. 

21.  Owneis  of  lands  and  houses  occupying  them.     Ihdes  for  assessing  income  from, 

land. 

22.  Persons  assessed  under  Part  V  (f  Act  XII  of  1871  on  incomes  of  1 ,000  rupees 

and  upivards  to  be  assessed  at  same  amcjunl.     Notice  requiriug  returns. 
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Sections. 

23.  Retnrn  how  made. 

24.  Lists  of  lodgers  and  employees. 

25.  Collector  to  determine  j^ersons  chargeahle. 

2G.     Assessment  to  he  made  on  past  year's  income.     Assessment  when  assessee  becomes 
chargeable  within  year. 

27.  Notice  to  persons  chargeahle. 

28.  OJicer  to  give  receipts. 

29.  Contents  of  receip>t. 


PART  VI. 

Petitions  and  Appeals  against  Assessments. 

■30.     Petition  against  assessment  under  Part  Y.     Proviso.     Form    and   verification 
of  petition. 

31.  Healing  of  petition. 

32.  Appecd,  to  Commissioner  from    order  under  section  12  or  section   31.     Docu- 

ments to  accompany    appecd.      Copies  of  petition   and  order  exempt  from  fees. 
Retnrn  of  fees  and  excess. 

33.  Power  to  summon  persons  to  give  necessary  information. 

34.  Poiuer  to  issue  fresh  notice. 


PART  VII. 

Payment  and  Recovery  of  duties. 

35.     Tax  when  payaUe.     Payment  hy  instalments. 
3G.      Recovery  under  revenue-law. 
37.     Amendment  of  assessment. 


PART  VIII. 

Penalties. 

38.  Treasurers,  d:c.,  failing    to  make  payments  or  deliver  returns.      Trustees,  ci'c.j 
failing  to  deliver  statements  or  declarations. 

39.  Fal.<<e  statement  in  declaration,  list  or  petition. 
4(>.      ProHeriititin  to  be  at  instance  of  Collector. 

41.      Scdion^  lUJ  and  .:':^S  of  Penal  Code  to  apply  to  proceedings. 


PART  IX. 

Miscellaneous. 

42.  Par  of  suits  in  Civil  Courts. 

43.  Exercise  of  powers  of  Collector  and  Commissioner. 

44.  Service  of  notices. 

45.  Power  to  declare  principal  place  of  husiness.     Power  to  declare  residents, 

46.  Power  to  prescrihe  forms  and  make  rules. 

Schedule. — Form  <f  petition    under  section  -30, 
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The  Indian  Income  Tax  Act. 

An  Act  for  tlie  purpose  of  imposing  duties  on  income  arising  from  offices, 
property,  professions  and  trades  ;  It  is  hereby  enacted  as  follows:  — 

PART  I. 
Preliminary. 

1.  This  Act  may  be  called  "  The  Indian  Income  Tax.  Act." 
It  extends  to  the  whole  of  British  India  ; 

It  shall  be  deemed  to  have  come  into  force  on  the  first  day  of  April  1872,  and 
it  shall  cease  to  be  in  force  on  the  thirty-first  dtiy  of  March  1873,  except  as  to  taxes 
payable  in  respect  of  the  period  previous  to  the  said  thirty-first  day  of  March  1873 
and  as  to  penalties  incurred  under  this  Act. 

The  references  made  in  the  Court  Fees  Act,  schedule  II,  to  the  Indian  Income 
Tax  Act  shall  be  deemed  to  be  made  to  this  Act. 

2.  In  this  Act — unless  there  be  something  repugnant  in  the  subject  or 
context — 

"  Income"  means  income  and  profits  accruing  and  arising  in  British  India  ; 

''  Magistrate  "  means, 

till  the  1st  day  of  September  1872, 

any  person  exercising  the  powers  of  a  Magistrate,  or  of  a  Subordinate  Magistrati^ 
of  the  first  Class, 

and  after  the  said  day, 

any  Magistrate  of  the  First  or  Second  Class ;  and  it  includes  a  Magistrate  of 
Police  and  a  Justice  of  the  Peace  : 

"  Company "  means  an  Association,  carrying  on  business  in  British  India, 
whose  stock  or  funds  is  or  are  divided  into  shares  and  transferable,  whether  such 
Company  be  incorporated  or  not,  and  whether  its  principal  place  of  business  be 
situate  in  British  India  or  not  : 

*'  Person  "  includes  a  firm  and  a  Hindu  undivided  family  r 

"  Defaulter  "  includes  a  Company  or  firm  making   default  under  this  Act  : 

In  the  case  of  any  firm  or  of  any  Company  or  Municipal  or  other  public  Body 
or  Association  not  being  a  Company,  "  Collector "  means  the  Collector  of  Land 
Revenue  of  the  place  or  district  at  or  in  which  its  principal  place  of  business  in 
British  India  is  situate.  And,  in  the  case  of  any  person  or  Hindu  undivided  family 
chargeable  under  this  Act,  "  Collector"  means  the  Collector  of  land  Revenue  of  the 
place  or  district  at  or  in  which  such  person  or  family  resides. 

3.  Nothing  in  this  Act  applies  to  the  pay  and  allowances  of  officers,  warrant 
officers  non-commissioned  ollicers  and  privates  of  Her  Majesty's  Forces  or  of  Her 
Majesty's  Indian  Forces,  who  are  not  in  CJivil  employment,  when  such  pay  and 
allowances  do  not  exceed  five  hundred  rupees  per   mensem  ; 

or  to  any  moveable  or  immoveable  property  solely  employed  for  religious  or 
charitable  public  purposes. 

And  no  member  of  a  firm  or  of  a  Hindu  undivided  family,  which  is  for  the 
time  being  chargeable  under  this  Act,  shall,  as  such,  be  chargeable    under  this   Act. 

4.  The  Governor  General  in  Council  may  from  time  to  time,  by  order,  wholly 
exempt  from  the  operation  of  this  Act  the  wiiole  or  any  pait  of  the  income  of  any 
tribe  or  class  of  persons  in  British  Ii.diu. 
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The  Governor  General  in  Council  may  revoke  any  such  order. 

All  orders  and  revocations  made  under  this  section  shall  be  published  in  the 
Gazette  of  India. 

PART  II. 
Duties  ox  Offices. 

5.  A  duty  of  two  pies  for  every  rupee  shall  be  levied  in  respect  of  every  office 
or  employment  of  profit  in  British  India  under  Government  or  under  a  Company 
or  a  Municipal  or  other  public  body  or  Association  not  being  a  Company, 

and  upon  every  salary,  annuity  or  pension,  paid  in  British  India  by  Government 
or  by  a  Company  or  by  a  Municipal  or  otlier  public  body  or  Association  not  being  a. 
Company  to  any  person,  residing  in  British  India,  or  serving  on  board  a  ship  plying 
to  and  from  British  Indian  ports,  whether  on  account  of  himself  or  another   person. 

6.  No  income  amounting  to  less  than  eighty-three  rupees,  five  annas  and  four 
pies  per  mensem  shall  be  chargeable  under  this    Part. 

7.  In  the  case  of  every  person  holding  any  paid  office,  employment  or  com- 
mission under  Her  Majesty  or  under  the  Government  of  India,  or  under  any  Local. 
Government,  or  receivmg  any  annuity  or  pension  from  Her  Majesty  or  any  such 
Government, 

the  duty,  to  which  he  is  liable  under  this  Part,  shall  be  deducted  from  his  pay,, 
annuity  or  pension  at  the.  time  of  piiyment  by  the  Examiner  of  Claims  or  other 
proper  officer,  and  shall  be  deemed  to  be  a  tax  paid  under  this  Act. 

8.  In  the  case  of  every  person  holding  a  paid  employment  under,  or  receiving., 
any  annuity  or  pension  from,  any  Company  or  any  Municipal  or  otiier  public  body 
or  Association  not  being  a  Company,  the  duty  to  which  he  is  liable  under  this  Part 
shall  be  deducted  from  his  pay,  annuity  or  pension  at  the  time  of  payment  by  the 
Treasurer  or  other  officer  whose  duty  it  is  to  make  such  payments,  and  shall,  be 
deemed  to  be  a  tax  payable  under  this  Act. 

Every  such  Treasurer  or  other  officer  shall,  as  soon  as  may  be  after  making 
such  deductions,  pay  to  the  credit  of  the  Government  of  India,  or  as  such  (ioverii- 
nient  from  time  to  time  directs,  the  amount  of  such  deductions,  and  shall  be 
answerable  to  such  Government  for  such  payment. 

Every  Company,  public  Body  or  Association,  Treasurer  or  other  officer  as 
aforesaid  is  hereby  indemnified  for  all  deductions  and  payments  made  in  pursuance 
of  this  Part. 

The  Treasurer,  Secretary  or  principal  Agent  or  Manager  of  every  such  ComjDany 
and  public  Body  or  Association  shall  prepare,  and,  on  or  before  the  fifteenth  day  of 
May  next  deliver,  to  the  Collector,  in  such  form  as  may  be  prescribed  by  the 
Governor  General  in  Council,  a  return  in  writing  showing  the  names  of  every  person, 
holding  at  the  date  of  the  said  return  a  paid  employment  under,  or  receiving  a  pen- 
sion or  annuity  from,  such  Company  or  Body  or  Association,  whose  pay  or  pension 
or  annuity  as  such  amounts  to  eighty-three  rupees,  five  annas  and  four  pies  per 
mensem  or  upwards,  together  with  the  salaries,  annuities  or  pensions  payable  by  the 
Company  or  public  Body  or  Association  to  all  such  persons  respectively. 

9.  Whenever  the  duty,  leviable  under  this  Part  in  any  month,  is  not  deducted . 
at  the  time  of  payment  in  that  month  from  the  pay,  annuity  or  pension  chargeable 
therewith,  it  shall  be  deducted  from  such  pay,  annuity  or  pension  at  some  subse- 
q^uent  time  of  payment. 
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TART  III. 
Duties  on  Profits  op  Companies. 

10.  The  Treasurer,  Secretary  or  principal  Agent  or  Manager  in  India  of  every 
Company  shall,  in  the  case  of  a  Shipping  Company  trading  between  British  India 
and  any  other  country,  pay  to  (government  in  respect  of  one  moiety  of  the  nett  pro- 
fits made  by  each  of  the  ships  of  such  Company  engaged  in  such  trade,  during  the 
year  ending  on  the  day  on  which  the  Company's  accounts  shall  have  been  last  made 
up,  the  duty  of  two  pies  in  the  rupee  : 

and,  in  the  case  of  every  other  Company,  pay  to  Government  in  respect  of  the 
whole  of  the  nett  profits  made  in  British  India  by  such  Company  during  the  year 
ending  on  the  day  on  which  the  Company's  accounts  shall  have  been  last  made  up, 
the  duty  of  two  pies  for  every  rupee, 

and  shall  prepare,  and,  on  or  before  the  fifteenth  day  of  May  next,  deliver  to 
the  Collector  a  statement  in  writing  signed  by  him  showing  the  result  of  such 
accounts. 

11.  If  in  the  case  of  any  Company  no  such  accounts  have  been  made  up  with- 
in the  year  ending  on  the  thirty-first  day  of  March  1872,  the  Treasurer,  Secretary 
or  principal  Agent  or  Manager  of  such  Company  shall  prepare,  and,  on  or  before  the 
fifteenth  day  of  May  next,  deliver  to  the  Collector  a  return  in  writing,  signed  by 
him  and  stating  the  nett  profits  made  by  such  sliips  or  by  the  Company  (as  the  case 
may  be)  dming  the  year  ending  on  the  said  thirty-first  day  of  March. 

1 2.  Whenever  the  Collector  has  reason  to  believe  that  any  statement  or  return 
mentioned  in  section  ten  or  section  eleven  is  incorrect  or  incomplete,  he  may  cause 
a  notice  to  be  served  on  the  Treasurer,  Secretary,  Agent  or  Manager  by  whom  such 
statement  or  return  was  delivered,  requiring  him,  on  or  before  a  day  to  be  mention- 
ed in  the  notice,  to  attend  at  the  Collector's  office  and  to  produce  for  the  inspection 
of  the  Collector  such  of  the  accounts  of  the  Company  as  refer  to  the  year  mentioned 
in  section  ten  or  section  eleven,  as  the  case  may  be,  and  as  are  in  the  possession  or 
power  of  such  Treasurer,  Secretary,  Agent  or  Manager. 

The  Collector  shall  thereupon  make  an  order,  determining  the  amount  at  which 
the  Compay  shall  be  assessed  under  this  Part  and  the  day  on  which  such  amount 
shall  be  paid  ;  and,  subject  to  the  provisions  hereinafter  contained,  such  sum  shall 
be  payable  accordingly. 

13.  Every  such  Treasurer,  Secretary,  Agent  or  Manager  is  hereby  indemni- 
fied for  all  payments,  made  in  pursuance  of  section  ten  or  section  twelve. 


PART  IV. 

Duties  on  Interest  on  Government  Securities. 

14.  A  yearly  duty  of  two  pies  for  every  rupee  shall  be  levied  upon  all  interest 
on  securities  of  the  Government  of  India  becoming  due  on  or  after  the  first  day  of 
April  1872. 

15.  Every  person  empowered  to  pay  such  interest  shall  deduct  the  duty  at 
the  place  where  the  interest  is  paid, 

and  shall,  as  soon  as  may  be  after  making  such  deduction,,  pay  the  same  to  the 
credit  of  the  Government  of  India,  or  as  such  Government  from  time  to  time  directs  : 

Provided  that  no  such  duty  shall  be  deducted  from  the  interest  on  any  such 
security,  where  the  ow^ner  thereof  produces  a  certificate  signed  by  the  Collector  that 
his  auuual  income,  including  such  interest,  is  less  than  one  thousand  rupees. 


Apeil  1872.  ]  ACT  No.  VIII  OP  1872.  81 

PART  V. 

Duties  on  all  other  income. 

16.  A  yearly  duty  of  two  pies  for  every  rupee  shall  be  levied  upon  all  incomes 
of  one  thousand  rupees  per  annum  or  upwards  not  chargeable  under  Part  II,  Part 
III,  or  Part  IV  of  this  Act. 

17.  The  trustee,  guardian,  curator,  or  committee  of  any  infant,  married  wo- 
man subject  to  the  law  of  England,  lunatic  or  idiot,  and  having  the  control  of  the 
property  of  such  infant,  married  woman,  lunatic  or  idiot  whether  such  infont, 
married  woman,  lunatic  or  idiot  resides  in  British  India  or  not,  shall,  if  the  infant, 
married  woman,  lunatic  or  idiot  be  chargeable  under  this  Part,  be  chargeable 
with  the  said  duty  in  like  manner  and  to  the  same  amount  as  w^ould  be  charged 
to  such  infant  if  of  full  age,  or  to  such  married  w^oman  if  she  were  sole,  or  to  such 
lunatic  or  idiot  if  he  were  capable  of  acting  for  himself. 

Any  person  not  resident  in  British  India,  whether  a  subject  of  Her  Majesty  or 
not,  being  in  receipt,  through  an  agent,  of  any  income  chargerble  under  this  Part, 
shall  be  chargeable  in  the  name  of  such  agent  in  the  like  manner  and  to  the  liko 
amount  as  he  would  be  charged  if  resident  in  British  India  and  in  actual  receipt  of 
such  income. 

18.  Every  trustee,  guardian,  curator,  committee  or  agent  shall,  when  required 
by  the  Collector,  deliver  a  statement  signed  by  him,  of  the  amount  of  the  income,  in 
respect  w^hereof  he  is  chargeable  on  account  of  such  infant,  married  woman,  lunatic, 
idiot  or  non-resident,  together  with  a  declaration  of  the  truth  of  the  statement. 

The  Collector  shall  have  power  to  serve  a  notice  upon  any  person,  whom  he  has 
i^eason  to  believe  to  be  a  trustee,  guardian,  curator,  committee  or  agent  requiring 
him  to  deliver,  on  or  before  a  day  to  be  specified  in  the  notice  a  statement,  signed  by 
him,  of  the  names  of  the  persons  for  or  of  whom  he  is  trustee,  guardian,  curator, 
committee  or  agent. 

19.  Receivers  or  Managers  appointed  by  any  Court  in  India,  the  Courts  of 
Wards,  the  Administrators  General  of  Bengal,  Madras  and  Bombay,  and  the  Official 
Trustees,  shall  be  chargeable  under  this  Act  in  respect  of  all  income  ofhcially  in  their 
possession  or  under  their  control. 

20.  When  any  trustee,  guardian,  curator,  committee  or  agent  is  assessed  under 
this  Act  in  such  capacity  ; 

or  when  any  Receiver  or  Manager  appointed  by  any  Court,  any  Court  of  Wards, 
Administrator  General,  or  Official  Trustee  is  assessed  under  this  Act  in  respect  of  the 
income  and  profits  officially  received  by  him ; 

every  person  and  Court  so  assessed  may,  from  time  to  time,  out  of  the  money 
coming  to  his  or  its  possession  as  such  trustee,  guardian,  curator,  committee  or  agent, 
or  as  such  receiver,  manager.  Court  of  Wards,  Administrator  General  or  Official 
Trustee,  retain  so  much  as  shall  be  sufficient  to  pay  the  amount  of  the  assessment. 

Every  such  person  and  Court  is  hereby  indemnified  for  every  retention  and 
payment  made  in  pursuance  of  this  Act. 

21.  Owners  of  lands  or  houses,  occupying  the  same,  shall  be  chargeable  in 
respect  of  the  annual  value  thereof  at  nine-tenths  of  the  full  rent  at  w^hich  such  lands 
or  houses  are  worth  to  be  let  for  the  year. 

The  Local  Government  may,  with  the  sanction  of  the  Governor  General  in 
Coi^ncil,  prescribe,  for  the  whole  or  any  part  of  the  territories  subject  to  such  Local 
Government,  special  rules  for  the  assessment  of  incomes  derived  from  land,  at  an 
amount  bearing  a  fixed  proportion  to  the  revenue  assessed  thereon. 
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All  such  rules  shall  be  published  in  the  local  official  Gazette  and  shall  thereupon 
have  the  force  of  law.  • 

22.  Every  pei-sou,  chargeable  under  this  Part,  shall,  if  he  was  assessed  mider 
Viwt  V  of  Act  XII  of  1871  on  an  income  of  rupees  1,000  or  upwards,  be  assessed  at 
the  same  amount  as  that  at  which  he  was  assessed  under  the  said  Act ;  but  any  such 
person  may  apply  under  the  provisions  of  Part  VI  to  have  such  assessment  reduced  or 
cancelled. 

In  the  case  of  every  persen  chargeable  under  this  Part,  to  whom  the  provisions 
of  the  last  preceeding  paragraph  do  not  apply,  and  whose  annual  income  is,  in  the 
•  Collector's  opinion,  four  thousand  rupees  or  upwards,  the  Collector  shall, 

and  in  the  case  of  every  such  person  whose  annual  income  is,  in  the  Collector's 
opinion,  less  than  four  thousand  rupees,  the  Collector  may 

cause  a  notice  to  be  served  on  him,  requiring  him  to  fill  in  a  return  of  his  income 
diu'ing  one  year,  ending  on  the  day  of  the  3'ear  immediately  preceding  the  year  of 
assessment  on  wliich  his  accounts  have  been  usually  made  up,  or  on  the  thirty-first 
day  of  March  1872,  and  to  state  in  such  return  the  period  during  which  such  income 
has  actually  accrued. 

Such  notice  shall  be  in  the  form  to  be   prescribed   by  the    Governor   General  in 
Council,  and  sliall  specify  the  day  by  which  the  return  is  to  be   made,  and  the   place 
=  of  the  Collector's  office  at  which  the  return  is  to  be  made. 

Every  such  notice  shall  be  signed  by  the  Collector. 

The  fonn  of  the  return  shall  accompany  the  notice. 

23.  Every  person,  on  whom  such  notice  is  served,  shall  send  to  or  deliver  at 
the  Collector's  office  the  r^tm-n  duly  filled  and  signed  by  him. 

A  declaration  sliall  be  added  by  such  person  at  the  foot  of  the  return,  (a)  that 
the  income  stated  therein  is  truly  estimated  on  all  the  sources  therein  mentioned, 
\b)  that  it  has  actually  accrued  within  the  period  therein  stated,  and  (c)  that  he  has 
no  other  source  of  income. 

24.  Every  person,  when  required  so  to  do  by  a  notice  in  the  form  to  be  pre- 
scribed by  the  Governor-General  in  Council,  shall,  v/ithin  the  period  mentioned  in 
such  notice,  prepare  and  deliver  to  the  Collector  a  list  containing,  to  the  best  of  his 
belief,  the  name  of  every  lodger  or  inmate  resident  in  his  dwelling-house,  and  of  any 
other  persons  receiving  salai-y  or  emoluments  amounting  to  eighty-three  inipees,  five 
annas  and  four  pies  per  mensem  or  upwards,  employed  in  his  service,  whether  resident 
in  such  dwelling-house  or  not,  and  the  place  of  residence  of  such  of  them  as  are  not 
resident  in  such  dwelling-house,  and  also  of  any  such  lodger  or  inmate,  who  has  any 
ordinary  place  of  residence  elsewhere,  at  which  he  is  liable  under  this  Act  to  be  as- 
sessed and  who  desires  to  be  so  assessed  at  such  place. 

Such  list  shall  be  signed  by  the  persons  respectively  delivering  the  same,  and 
shall  be  prepared  in  the  form  to  be  prescribed  as  aforesaid. 

25.  The  Collector  shall  from  time  to  time  determine  what  persons  are  charge- 
able under  this  Part,  and  the  amount  at  which  every  such  person  shall  be  assessed ; 

and  in  making  such  assessment,  income  exempted  under  section  six  shall  bo 
treated  as  chargeable  under  this  Part. 
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26.  Every  such  assessment  shall  be  made  upon  the  full  amount  of  such  person's 
income  during  the  year  ending  on  the  day  of  the  year  next  before  the  year  of  assess- 
ment, on  which  his  accounts  have  been  usually  made  up,  or  on  the  thirty-first  day 
of  Mai-ch  1872, 
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In  the  case  of  a  person  for  the  first  time  becoming  chargeable  under  this  Part 
within  the  year  of  assessment,  or  within  the  year  next  before  such  year,  the  assess- 
ment shall  be  made  according  to  an  average  of  his  income  for  such  period  as  the 
Collector,  under  the  circumstances,  directs. 

27.  The  Collector  shall  cause  a  notice  to  be  served  on  every  person  chargeable 
under  this  Part,  stating — 

(1). — The  name  and  the  profession,  trade  or  other  source  of  the  income  of  such 
person,  or  in  respect  of  which  he  is  chargeable ; 

(2). — The  year  or  portion  of  the  year  for  which  the  duty  is  to  be  paid  ; 

(3). — The  place  or  places,  district  or  districts,  where  such   income  accrues ;  and 

(4). — The  amount  to  be  paid ; 

and  requiring  him  within  fifteen  days  from  the  date  of  the  service  either  to  pay 
such  amount  or  to  apply  to  the  Collector  to  have  the  assessment  reduced  or  cancelled. 

28.  Such  amount  shall  be  paid  to  the  Collector,  who  shall  give  a  receipt  for 
Buch  payment  to  the  person  making  the  same  : 

Provided  that,  if  such  income  accrues  at  or  in  more  than  one  place  or  district, 
the  receipt  shall  be  granted  and  payment  made  by  and  to  the  Collector  for  the  place 
or  district  at  or  in  which  the  person  mentioned  in  the  notice  resides,  or  (in  the  case 
of  a  fu-m)  at  or  in  which  its  principal  place  of  business  in  British  India  is  situate. 

Every  such  receipt  shall  be  signed  by  the  Collector  granting  it,  or  by  such  other 
officer  as  he  shall  from  time  to  time  empower  in  this  behalf,  and  such  signature  shall 
be  judicially  noticed. 

29.  Every  such  receipt  shall  specify — 

(1.) — The  name  and  source  or  sources  of  the  income  of  the  person  by  or  on  whose 
behalf  the  duty  is  paid ; 

(2.) — The  year  or  portion  of  the  year  for  which  the  duty  is  paid; 

(.3.) — The  amount  paid,  and  the  date  of  payment ;  and 

(4.) — The  place  or  places,  district  or  districts,  where  the  income  accrues ;     • 

and  shall  be  admissible  as  evidence  of  all  matters  contained  therein. 


PART  VI. 

Petition  and  Appeals  against  Assessments. 

30.  Any  person  objecting  to  the  amount  at  which  he  is  assessed,  or  denying 
his  liability  to  be  assessed  under  Part  V,  may  apply  by  petition  to  the  Collector  in 
order  to  establish  his  right  to  have  the  assessment  reduced  or  cancelled : 

Such  petition  shall  ordinarily  be  presented  within  fifteen  days  from  the  date  of 
the  service  of  the  notice  mentioned  in  section  twenty-seven.  But  if  the  Collector  is 
satisfied  that  the  objector  has  not  received  such  notice,  the  petition  may  be  presented 
within  fifteen  days  from  the  day  on  which  in  the  Collector's  opinion  he  became  aware 
of  the  assessment  : 

Provided  that  no  person,  served  with  a  notice  under  section  twenty-two,  shall  be 
entitled  to  apply  by  petition  under  this  section,  unless  he  has  made  the  return  required 
in  such  notice  on  or  before  the  day  therein  mentioned,  or  unless  he  satisfies  the 
Collector  that  he  had  a  sufficient  excuse  for  not  making  such  return. 
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The  petition  shall  be  in  the  form  contained  in  the  schedule  hereto  annexed,  or 
as  near  thereto  as  circumstances  admit ;  and  the  statement^  therein  contained  sliall 
be  veritied  by  the  petitioner  or  some  other  competent  person  in  the  manner  required 
by  law  for  the  verification  of  plaints. 

31.  The  Collector  shall  fix  a  day  and  place  for  the  hearing  of  the  petition,  and, 
on  the  day  and  at  the  place  so  fixed,  or  on  the  day  and  at  the  place  (if  any)  to  which 
he  has  adjourned  such  hearing,  shall  hear  such  petition  and  pass  his  order  thereon. 

Such  order  may  be  in  ftwour  of  the  petitioner,  or  it  may  simply  reject  the 
petition,  or  it  may  reject  the  petition  and  enhance  the  petitioner's  assessment  to  an 
amount  to  be  specified  in  the  order. 

If  the  order  be  in  favour  of  the  petitioner,  the  Collector  shall  at  once  refund  the 
fee  on  the  petition. 

If  the  order  simply  reject  the  petition,  or  reject  the  petition  and  enhance  the 
petitioner's  assessment,  the  petitioner  shall  with  fifteen  days  from  the  passing  of  the 
order  pay  the  amount  mentioned  in  the  said  notice  or  in  the  order  of  enhancement, 
as  the  case  may  be. 

32.  Any  person,  dissatisfied  with  any  order  under  section  twelve  or  section 
thirty-one,  may,  within  fifteen  days  from  the  date  thereof,  on  paymant  of  the  sum 
payable  under  such  order,  present  a  petition  of  appeal  to  the  Commissioner  of 
Revenue  of  the  Division,  whose  order  upon  such  appeal  shall  be  final. 

The  time  requisite  for  obtaining  a  copy  of  the  order  shall  be  excluded  in  comput- 
ing the  said  period  of  fifteen  days. 

The  order  of  such  Commissioner  shall  be  final.  It  may  be  in  favour  of  the 
petitioner,  or  it  may  simply  reject  the  petition,  or  it  may  reject  the  petition  and 
enhance  the  assessment  to  an  amount  to  be  specified  in  the  decision. 

If  the  order  rejects  the  petition  and  enhances  the  assessment,  the  petitioner  shall, 
within  one  week  from  the  passing  of  the  order,  pay  the  amount  mentioned  in  the 
order  of  enhancement. 

Every  petition  presented  under  this  section  shall  be  accompanied  by  a  copy  of 
the  petition  to  the  Collector,  and  a  copy  of  the  Collector's  order  thereon,  and  a  list 
of  the  documents,  if  any,  on  which  the  appellant  relies. 

Neither  of  such  copies  shall  be  chargeable  under  the  Court  Fees  Act. 

When  the  decision  on  such  appeal  is  in  favour  of  the  petitioner,  the  value  of  the 
fee  on  his  petition  of  appeal,  and  (where  he  has  presented  a  petition  to  the  Collector) 
the  fee  on  such  petition,  together  with  the  excess  paid  by  him,  or  (when  the  decision 
is  that  the  petitioner,  or  the  Company  which  he  represents,  is  not  chargeable 
under  this  Act)  the  whole  sum  so  paid,  shall  at  once  be  refunded. 

33.  The  Collector  or  Commissioner  may  summon  any  j^erson,  whom  he  thinks 
able  to  give  evidence  for  the  purpose  of  enabling  him  to  determine  how  the  petitioner, 
or  the  Company  which  he  represents,  should  be  assessed  ;  and  may  examine  on  oath 
the  person  so  summoned  and  the  petitioner  ;  and  may  require  each  of  them  to  pro- 
duce any  documents  in  his  possession  or  power  relating  to  the  sources  of  the  income 
in  question. 

34.  Whenever  the  Collector  has  reason  to  believe  that,  in  assessing  any  person 
under  this  Act,  any  source  of  income,  not  specified  in  the  receipt  granted  to  him  un- 
der section  twenty-eight,  has  been  overlooked,  which  source,  if  it  had  then  been 
known  to  exist,  would  have  increased  the  assessment,  the  Collector  may  cause  a  fur- 
ther notice  to  be  served  on  such  person,  stating  the  amount  to  be  paid  in  respect  of 
such  soiu-ce. 

The  provisions  contained  in  sections  twenty-seven  to  thirty-three  (both  inclusive) 
shall  apply  to  such  notice  and  regulate  the    procedure  thereunder. 
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PART   VII. 

Payment  and  Recovery  of  Duties. 

35.  All  duties  linder  this  Act,  except  when  they  are  deducted  under  section 
seven,  section  eight  or  section  fifteen  shall  be  payable  on  the  first  day  of  May  1872  : 

Provided  that  the  amount  so  payable  may  be  paid  by  two  equal  instalments  : 
the  first  instalment  to  be  paid  on  some  day  not  later  than  fifteen  days  after  service 
of  the  notice  mentioned  in  section  twenty-seven  upon  the  person  paying  the  same,  and 
the  second  instalment  on  the  first  day  of  October  next. 

36.  In  any  case  of  default  under  this  Act,  the  Collector  may,  if  a  notice  has 
been  served  on  the  defaulter  requiring  him  to  pay,  within  fifteen  days  from  the  date 
of  the  service,  the  amount  of  the  duty  or  instalment  due  by  him  under  this  Act, 
either  recover  a  sum  not  exceeding  double  the  amount  as  if  it  were  an  arrear  of  land- 
revenue, 

or  pass  an  order  that  a  sum,  not  exceeding  double  the  amount  of  such  duty  or 
instalment,  shall  be  recovered  from  such  defaulter. 

Every  such  order  shall  have  the  force  of  a  decree  of  a  Civil  Court  in  a  suit  in 
which  the  Government  is  the  plaintiff"  and  the  defaulter  is  the  defendant  ;  and  such 
order  may  be  enforced  in  manner  provided  by  the  Code  of  Civil  Procedure  for  the 
enforcement  of  decrees  for  money  ;  and  the  procedure  under  the  said  Code  in  respect 
of  the  following  matters  : — 

(a)  sales  in  execution  of  decrees  : 

(bj  arrests  in  execution  of  decrees  for   money  : 

(c)  execution  of  decrees  by  imprisonment  : 

(d)  claims  to  attached  porperty  ;  and 

(e)  execution  of  decrees  out  of  the  jurisdiction  of  the  Courts  by  which  they 
were  passed, 

shall  apply  to  every  execution  issued  for  levying  the  moneys  mentioned  in  such 
order  ;  save  that  all  the  powers  and  duties  conferred  and  imposed  by  the  said  Code 
upon  the  Court  shall  be  executed  by  the  Collector,  by  whom  such  order  has  been 
made  or  to  whom,  a  copy  thereof  has  been  transmitted  for  execution  according  to  the 
provision  of  the  said  Code,  section  two  hundred  and  eighty-six  : 

Provided  that,  were  any  person  has  presented  a  petition  under  section  thirty, 
such  sum  shall  not  be  recoverable  from  him  unless,  within  fifteen  days  from  the  pass- 
ing of  the  order  thereon,  he  fails  to  pay  the    amount,  if  any,  required  by  such  order. 

On  the  recovery  of  such  sum  from  the  defaulter,  the  Collector  shall  grant  him  a 
receipt  without  any  further  payment. 

Every  such  receipt  shall  bear  date  from  the  recovery  of  the  amount,  and  save  as 
aforesaid,  the  provisio-is  of  this  Act  relating  to  receipts  shall  apply  to  receipts  grant- 
ed under  this  sectior. 

37.  If,  during  or  within  two  months  from  the  end  of  the  year  for  which  any 
assessment  under  Part  V  has  been  made,  the  Company  or  person  assessed  proves  to 
the  satisfaction  of  the  Collector,  that  the  nett  profits  or  income  of  such  Company  or 
person  during  such  year  fell  short  of  the  sum  so  assessed,  the  Collector  may  cause 
the  assessment  made  for  such  year  to  be  amended,  as  the  case  requires,  and  if  the 
sum  assessed  has  been  paid,  may  refund  the  sum  overpaid. 

In  case  any  Company  or  person,  assessed  under  Part  III  or  Part  V,  ceases  to 
carry  on  the  trade  or  bussiness,  in  respect  whereof  such  assessment  was  made  ;  or  if 
any  such  person  dies  or  becomes    insolvent  before  the  end  of  the  year  for  which  the 
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assessment  ^vas  made  ;  or  if  any  such  Company  or  person    i«,  from  any   other  si^ecific 
cause,  deprived  of  or  loses  the  income  on  which  tlie  assessment  was  made, 

such  Companv  or  person  or  its  or  his  representative  in  interest  may  apply  to 
the  Collector  within  three  months  after  the  end  of  such  year,  and  on  proof  thereof  to 
his  satisfaction,  the  (Collector  shall  amend  the  assessment  as  the  case  may  require, 
and  give  such  relief  to  the  Company  or  person  charged  as  is  just,  and  in  cases  requir- 
ing it,  the  Collector  shall  refund  such  sum  as  has  been  overpaid  on  the  assessment 
amended  or  vacated. 


PART  VTIT, 
Penalties. 

38.  Every  Treasurer,  Secretary,  Agent,  Manager  or  other  person,  failing  to 
make  any  payment  or  deduction,  or  to  prepare  and  deliver  in  due  time  any  statement 
or  return,  or  to  produce  any  accounts  required  by  section  eight,  ten,  eleven  or  tyrelve, 

and  every  trustee,  guardian,  curator,  committee  or  agent,  failing  to  deliver  any 
statement  or  declaration  required  by  section  eighteen, 

shall,  for  every  day  during  which  such  default  continues,  be  fined,  on  conviction 
before  a  xMagistrate,  ten  rupees. 

The  Commissioner  of  the  Division  shall  have  power  to  remit  wholly  or  in  part 
any  penalty  imposed  under  this  section. 

39.  Whoever  makes  a  statement  in  any  declaration  or  list  made  or  delivered 
under  section  twenty-threa  or  twenty-four,  which  is  false,  and  which  he  either  l^now.s 
or  believes  to  be  false  or  does  not  believe  to  be  true,  shall  be  deemed  to  have  com- 
mitted the  oiience  described  in  section  one  hundred  and  seventy-seven  of  the  Indian 
Penal  Code. 

Whoever  makes  a  statement  in  any  petition  presented  under  section  thirty, 
which  is  false,  and  w^hich  he  either  knows  or  believes  to  be  false  or  does  not  believe  to 
be  true,  shall  be  deemed  to  have  intentionally  given  false  evidence  in  a  stage  of  a 
judicial  proceeding. 

40.  No  person  shall  be  proceeded  against  for  any  offence  under  section  thirty- 
eight  or  section  thirty-nine  except  at  the  instance  of  the  Collector. 

41.  In  sections  one  hundred  and  ninety-three  and  two  hundred  and  twenty- 
eight  of  the  Indian  Penal  Code,  the  words  ''  judieial  proceeding"  shall  be  taken  to 
include  any  proceeding  under  this  Act. 


PART    IX. 

Miscellaneous. 

42.  No  suit  shall  lie  in  any  Civil  Court  to  set  aside  or  modify  any  assessment 
made  under  this  Act. 

43.  All  or  any  of  the  powers  and  duties,  confeiTed  and  imposed  by  this  Act  on 
a  Collector  and  on  a  Commissioner  of  Revenue,  may  be  exercised  and  performed  by 
such  other  officers  or  persons  as  the  Local  Government  from  time;  te  time  appoints  in 
this  behalf. 


4PRIL  ^S72.  ]  ACT  No.  VIII  OP  1872.  87 


■  44.     Servicre  of  any  notice  under  this  Act  shall  be  made  by  delivering  or  tender- 
ing a  copy  thereof  under  the  signature  of  the  Collector. 

Wheneyer  it  may  be  practicable,  the  service  of  the  notice  shall  be  on  the  person 
therein  named,  or,  in  the  case  of  a  firm  or  a  Hindu  undivided  family,  on  some  mem- 
ber thereof 

When  such  person  or  member  cannot  be  found,  the  service  may  be  made  on  any 
adult  male  member  of  his  family  residing  with  him  ;  and  if  no  such  adult  male  mem- 
ber can  be  found,  the  serving  officer  shall  fix  the  copy  of  the  notice  on  the  outer  door 
of  the  house  in  which  the  person  or  firm  therein  named  ordinarily  dwells  or  cari'ies 
on  business. 

45.  When  any  Company  or  firm  has  several  places  of  business  in  the  territories 
subject  to  different  Local  Governments,  the  Governor  General  in  Council  shall  have 
power  to  declare  which  of  such  places  shall,  for  the  purposes  of  this  xict,  be  deemed 
to  be  the  principal  place  of  business,  and,  when  any  Company  has  several  Agents  or 
Managers,  which  of  them  shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  the 
principal  Agent  or  Manager. 

When  any  Company  or  firm  has  several  places  of  business  in  the  territories  sub- 
joct  to  a  single  Local  Government,  such  Government  shall  have  power  to  declare 
which  of  them  shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  the  principal  place 
of  business. 

When  any  person  has  several  places  of  residence  in  the  territories  subject  to 
different  Local  Governments,  the  Governor  General  in  Council  shall  have  power  to 
declare  which  of  such  places  shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  his 
residence  ;  and  when  any  person  has  several  places  of  residence  in  the  territories  sub- 
ject to  a  single  Local  Government,  such  Government  shall  have  power  to  declare  which 
of  such  places  shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  his  residence. 

The  powers  given  by  this  section  may  be  delegated  to  and  exercised  by  such 
officers  as  the  Governor  General  in  Council  or  the  Local  Government,  as  the  case  may 
be,  from  time  to  time  appoints  in  this   behalf 

46.     The  Governor  General  in  Council  may  from  time  to  time 

(a)  prescribe  forms  for  the  returns,  notices  and   lists  hereinbefore    mentioned, 

(b)  make  rules  consistent  with  this  Act  for  the    guidance  of  officers  in  matters 

b  connected  with  its  enforcement,  and 
(c)     delegate   to    any    Local  Government   the    powers    given   by  this    section, 
clause  (b),  so  far  as  regards  the  territories  subject  to  such  Government. 

SCHEDULE. 


To  THE  Collector  op 

The  day  of  187 

The  petition  of  A.  B.  of 
Sheweth — 


1. — That,  under  the  Indian  Income  Tax  Act,  your    petitioner  has  been  assessed 
in  the  sum  of  twenty-seven  rupees  for  the  year  commencing  the  first  day  of  April  1872. 
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2. — That  your  petitioner's  income  and  profits  accruiffg  and  arising  from  [/tere 
specify  jyetitioiia-'s  trade  or  othei^  source  or  sources  of  income  ar  profits,  and  the  place  or 
jjlaces  at  ichich  such  income  o?^  profits  accrues  or  arise^  for  the  yeai'  ending  the  thiily- 
tirst  day  of  JNIarch  last  were  rupees  ,  as  will 

appear  from  the  documents  of  which  a  list  is  presented  herewith. 

3. — That  such  income  and  profits  actually  acci-ued  and  arose  during  a  period 
of  months  and  days.     [Here  state  the   exact   mimber   of  montlis  and 

days  in  tvhich  the  income  and  profits  accrued  and  aroseJ] 

4. — That  during  the  said  year  your  petitioner  had  no  other  income  or  profits. 

Your  petitioner  therefore  prays  that  he  ma}^  be  assessed  accordingly,  and  that 
the  value  of  the  fee  on  this  petition  may  be  refunded  [or  that  he  may  be  declared  not 
to  be  chargeable  under  the  said  Act,  and  that  the  value  of  the  fee  on  this  petition 
may  be  refunded]. 


(Signed)  A.  B. 


Form    of   Veinfication. 


I,  A.  B.,  the  petitioner  named   in  the  above   petition,  do   declare   that  what  is 
stated  therein  is  true  to  the  best  of  my  information  and  belief. 
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204.  Revocation  where  authority  has  been  partly  exercised. 

205.  Compensation  for  revocation  by  principal  or  renunciation  by  agent* 

206.  Notice  of  revocation  or  renunciation. 

207.  Revocation  and  renunciation  may  be  expressed  or  implied, 

208.  When  termination  of  agents  authority  takes  effect, 

209.  Agents  duty  on  termination  of  agency  by  ptrincipaFs  death  or  insanity. 

210.  Termination  of  sub-agents  authority. 

Agent's  Duty  to  Principal. 

211.  Agents  duty  in  conducting  priyicipaVs  business* 

212.  Skill  and  diligence  required  from  agent. 

213.  Agents  accounts. 

214.  Agents  duty  to  communicate  with  principal. 

215.  Agent  dealing   on  his  own   account   in  business   of  agency   without  principaVs 

consent. 

216.  PrincipaVs  right  to  benefit  gained  by  agent  dealing  on  his  ovm  account  in  busi-' 

ness  of  agency. 

217.  Agents  right  of  retainer  out  of  sums  received  on  principaVs  account* 

218.  Agents  duty  to  pay  sums  received  Jor  principal. 

219.  When  agents  remuneration  becomes  due. 

220.  Misconduct  disentitles  agent  to  remuneration. 

221.  Agents  lien  on  principaVs  goods  and  papers. 

Principal's  Duty  to  Agent. 

222.  Agents  indemnity  against  consequences  of  lawful  acts. 

223.  Agents  indemnity  against  consequences  of  acts  done  in  good  faith* 

224.  Non-liability  of  emjdoysr  of  agent  to  do  a  criminal  act. 

225.  Compensation  to  agent  for  injury  caused  by  principal's  neglect* 
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y--. ^'  or  Agency  on  contracts  with  thir»  Persons. 

Sections. 

22G.     A^//forr( in*  i/T  and  consequence^  of  agerifs  contracts. 

227.  Principal  how  far  hound  ivhen  agent  exceeds  authority. 

228.  When  excess  of  agent's  aiithority  is  not  separable. 

229.  Consequences  of  notice  given  to  agent. 

230.  Agent   cannot  personally   enforce   nor   he   hound   hy   co7itracts   on   behalf  of 
principal.     Imj)lication  of  contract  to  contrary. 

*231.  nights  of  forties  to  a  contract  made  hy  agent  not  disclosed. 

232.  Performance  of  contract  with  agent  supposed  to  be  principal. 

233.  PrincipaVslihility  were  agent  personally  liable. 

234.  Consequence  of  inducing  agent  or  2irincipal    to  act  on    belief  tliat  principal  or 

agent  ivill  he  held  exclusively  liable. 

235.  Liability  of  pretended  agent. 

236.  Person  falsely  contracting  as  agent,  not  entitled  to  performance. 

237.  Liability   of  princij^al   inducing   belief  that   agent's   unauthorized   acts  were 

anthorixed. 
i238.     Effect  on  agreement  of  7nisrep)resentation  or  fraud  by  agent. 


CHAPTER  XI. 
Of  Partnership. 

239.  ^ Partnership'  defined.     ^ Firm'  defined. 

240.  Lender  not  a  partner  by  advancing  money  for  share  of  profits. 

241.  Property  left  in  business  by  retiring  partner  or  deceased  partner' s  representative, 

242.  Contract  for  servant's  i^emuneration  by  share  of  profits. 

243.  Annuity  out  of  profits  to  widow  or  child  of  deceased  partner. 

244.  Portion  of  profits  received  for  sale  of  good-will. 

245.  Responsibility  of  person  leading  another  to  believe  him  a  partner. 

246.  Liability  of  person  permitting  himself  to  be  represented  as  a  partner. 

247.  Minor  partner. 

248.  Liability  of  minor  partner  on  attaining  majority. 

249.  Partners  liability  for  debts  of  partnership. 

250.  Partner's  liahility  to  third  person  for  neglect  or  fraud  of  co-partner. 

251.  Partner's  poiuer  to  bind  co-partners. 

252.  Annidment  of  contixict  defining  partner's  rights  and  obligations. 

253.  General  rule  determining  p>a:rtner's  mutual  relations. 

254.  When  Court  may  dissolve  jyartnership.  . 

255.  Dissolution  of  partnership  by  prohibition  of  business. 

256.  Application  of  original  terms  to  partnership  continued  under  them. 

257.  General  duties  of  jmrtners. 

258.  Account  to  firm  of  benefit  derived  from  transaction  affecting  partnership, 
-259.  Obligations  to  firm  of  partner  carrying  on  competing  business, 

260.  Revocation  of  continuing  guarantee  by  change  in  firm. 

261.  Non-liability  of  deceased  partner's  estate  for  subsequent  obligations. 

262.  Payment  of  partnership  debts,  and  of  separate  debts. 

263.  Continuance  of  partner's  rights  and  obligations  after  dissolution. 

264.  Notice  of  dissolution. 

265.  Right  of  partners  to  apply  for   a  ivinding-up   by  Court  after  termination  of 
partnership. 

266.  Limited  liability  partnerships,  incorporated  partnerships,  and  joint  stock  com- 
p)anies. 

Schedule.     Enactments  repealed. 
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The  Indian   Contract  Act. 

"Whereas  it  is  expedient  to  define  and  amend  certain  parts  of  the  law  relating 
to  contracts  ;  It  is  hereby  enacted  as  follows  : — 

PRELIMINARY. 

1.  This  Act  may  be  called  "  The  Indian  Contract  Act,  1872." 

It  extends  to  the  whole  of  British  India,  and  it  shall  come  into  force  on  the  first 
day  of  September  1872., 

The  enactments  mentioned  in  the  schedule  hereto  are  repealed  to  the  extent 
specified  in  the  third  column  thereof ;  but  nothing  herein  contained  shall  affect  the 
provisions  of  any  Statute,  Act,  or  Regulation  not  liereby  expressly  repealed,  nor  any 
usage  or  custom  of  trade,  nor  any  incident  of  any  contract,  not  inconsistent  with  the 
provisions  of  this  Act. 

2.  In  this  Act  the  following  words  and  expressions  are  used  in  the  following 
senses,  unless  a  contrary  intention  appears  from  the  context : — 

(a.) — When  one  person  signifies  to  another  his  willingness  to  do  or  to  abstain 
from  doing  anything,  with  a  view  to  obtaining  the  assent  of  that  other  to  such  act 
or  abstinence,  he  is  said  to  make  a  proposal  : 

(h. ) — When  the  person,  to  whom  the  proposal  is  made,  signifies  his  assent 
thereto,  the  proposal  is  said  to  be  accepted.  A  proposal,  when  accepted,  becomes  a 
promise  : — 

(c.) — The  person  making  the  proposal  is  called  the  'promisor,'  and  the  person 
accepting  the  proposal  is  called  the  '  promisee' : 

(d.) — When,  at  the  desire  of  the  promisor,  the  promisee  or  any  other  person 
has  done  or  abstained  from  doing,  or  does  or  abstains  from  doing,  or  promises  to  do 
or  to  abstain  from  doing,  something,  such  act  or  abstinence  or  promise  is  called  a 
consideration  for  the  promise  : . 

(e.) — Every  promise  and  every  set  of  promises,  formmg  the  consideration  for 
each  other,  is  an  agreement  : . 

(f.) — Promises  which  form  the  consideration  or  part  of  the  consideration  for 
each  other,  are  called  reciprocal  promises  : 

(g.) — An  agreement  not  enforceable  by  law  is  said  to  be  void  : 

(h.) — An  agreement  enforceable  by  law  is  a  contract  : 

(i.) — An  agreement  which  is  enforceable  by  law  at  the  option  of  one  or  more 
of  the  parties  thereto,  but  not  at  the  option  of  the  other  or  others,  is  a  voidable 
contract : 

(j.) — A  contract  which  ceases  to  be  enforceable  by  law  becomes  void  when  it 
ceases  to  be  enforceable. 


CHAPTER  I. 

Of  THE  Communication,  Acceptance  and  Revocation  of  Proposals.  . 

3.     The   communication  of  proposals,  the    acceptance    of.  proposals,    and   the  ^ 
revocation  of  proposals  and  acceptances,  respectively,  are  deemed  to  be  made  by  any 
act  or  omission  .of  the  party  proposing,  accepting  or  revoking,  by  which  he   intends 
to  communicate  such  proposal,  acceptance  or  revocation,  or  which  has  the  effect   oL 
communicating  it. 
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4.  The  coninmnication  of  a  proposal  is  complete  when  it  comes  to  the  knowledge 
of  the  person  to  whom  it  is  made. 

The  communication  of  an  acceptance  is  complete 

as  against  the  proposer,  when  it  is  put  in  a  course  of  transmission  to  him,  so  as 
to  be  out  of  the  power  of  the  acceptor ; 

as  against  the  acceptor,  when  it  comes  to  the  kuowledge  of  the  proposer. 

The  communication  of  a  revocation  is  complete, 

as  against  the  pei'son  who  makes  it,  when  it  is  put  into  a  course  of  transmission 
to  the  person  to  whom  it  is  made,  so  as  to  be  out  of  the  power  of  the  person  who 
makes  it ; 

as  against  the  person  to  whom  it  is  made,  when  it  comes  to  his  knowledge. 

Illustrations. 

(a.)     A  proposes,  l)y  letter,  to  sell  a  house  to  B  at  a  certain  price, 

The  communication  of  the  proposal  is  complete  when  B  receives  the  letter. 

(b.)     B  accepts  A's  proposal  by  a  letter  sent  by  post. 

Tlie  communication  of  the  acceptance  is  complete, 

as  against  A  when  the  letter  is  posted ; 

as  against  B,  when  the  letter  is  received  by  A. 

(c.)     A  revokes  his  proposal  by  telegram. 

The  revocation  is  comjilete  as  against  A  when  the  telegram  is  despatched.  It  is  complete  as 
ngainst  B  when  B  receives  it. 

B  revokes  his  acceptance  by  telegram.  B's  revocation  is  complete  as  against  B  when  the 
telegram  is  despatched,  and  as  against  A  w-hen  it  reaches  him. 

5.  A  proposal  may  be  revoked  at  any  time  before  the  communication  of  its 
acceptance  is  complete  as  against  the  proposer,  but  not  afterwards. 

An  acceptance  may  be  revoked  at  any  time  before  the  communication  of  the 
acceptance  is  complete  as  against  the  acceptor,  but  not  afterwards. 

Illustration. 

A  proposes,  by  a  letter  sent  by  post,  to  sell  his  house  to  B. 

B  accepts  the*  proposal  by  a  letter  sent  by  post. 

A  may  revoke  his  proposal  at  any  time  before  or  at  the  moment  when  B  posts  his  letter  of 
acceptance,  but  not  afterwards. 

B  may  revoke  his  acceptance  at  any  time  before  or  at  the  moment  when  the  letter  communicat- 
ing it  reaches  A,  bat  not  afterwards. 

6.  A  proposal  is  revoked — 

(1 )  by  the  communication  of  notice  of  revocation  by  the  proposer  to  the  other 
party ; 

(2)  by  the  lapse  of  the  time  prescribed  in  such  proposal  for  its  acceptance,  or, 
if  no  time  is  so  prescribed,  by  the  lapse  of  a  reasonable  time,  without  com- 
munication of  the  acceptance ; 

(3)  by  the  failure  of  the  acceptor  to  fulfil  a  condition  precedent  to  acceptance  ;  or 

(4)  by  the  death  or  insanity  of  the  proposer,  if  the  fact  of  his  death  or  insanity 
comes  to  the  knowledge  of  the  acceptor  before  acceptance. 

7.  In  order  to  convert  a  proposal  into  a  promise  the  acceptance  must — 

(1)  be  absolute  and   unqualified  ; 

(2)  be  expressed  in  some  usual  and  reasonable  manner,  unless  the  proposal 
prescribes  the  manner  in  which  it  is  to  be  accepted.  If  the  proposal  pre- 
scribes a  manner  in  which  it  is  to  be  accepted,  and  the  acceptance  is  not  made 
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in  such  manner,  the  proposer  may,  within  a  reasonable  time  after  the  accept- 
ance is  communicated  to  him,  insist  that  his  proposal  shall  be  accepted  in 
the  prescribed  manner,  and  not  otherwise  ;  but,  if  he  fails  to  do  so,  he  accepts 
the  acceptance. 

8.  Performance  of  the  conditions  of  a  proposal,  or  the  acceptance  of  any  con- 
sideration for  a  reciprocal  promise  which  may  be  offered  with  a  proposal,  is  an 
acceptance  of  the  proposal. 

9.  In  so  far  as  the  proposal  or  acceptance  of  any  promise  is  made  in  words,  the 
promise  is  said  to  be  express.  In  so  far  as  such  proposal  or  acceptance  is  made  other- 
wise than  in  words,  the  promise  is  said  to  be  implied 

CHAPTER  II. 

Of  contracts,  voidable  Contracts,  and  void   Agreements. 

10.  All  agreements  are  contracts  if  they  are  made  by  the  free  consent  of  parties 
competent  to  contract,  for  a  lawful  consideration  and  with  a  lawful  object,  and  are 
not  hereby  expressly  declared  to  be  void. 

Nothing  herein  contained  shall  affect  any  law  in  force  in  British  India,  and  not 
hereby  expressly  repealed,  by  which  any  contract  is  required  to  be  made  in  writing  or 
in  the  presence  of  witnesses,  or  any  law  relating  to  the  registration  of  documents. 

11.  Every  person  is  competent  to  contract  who  is  of  the  age  of  majority 
according  to  the  law  to  which  he  is  subject,  and  who  is  of  sound  mind,  and  is  not 
disqualified  from  contracting  by  any  law  to  which  he  is  subject. 

12.  A  person  is  said  to  be  of  sound  mind  for  the  purpose  of  making  a  contract 
if,  at  the  time  when  he  makes  it,  he  is  capable  of  understanding  it  and  of  forming 
a  rational  judgment  as  to  its  effect  upon  his  interests. 

A  person  who  is  usually  of  unsound  mind,  but  occasionally  of  sound  mind,  may 
make  a  contract  when  he  is  of  sound  mind. 

A  person  who  is  usually  of  sound  mind,  but  occasionally  of  unsound  mind,  may 
not  make  a  contract  when  he  is  of  unsound  mind. 

Illustrations. 

(a)  A  patient  in  a  lunatic  asylum,  who  is  at  intervals  of  sound  mind,  may  conti'act  during 
those  intervals. 

(J.)  A  sane  man,  who  is  delirious  from  fever,  or  who  is  so  drunk  that  he  cannot  understand 
the  terms  of  a  contract,  or  form  a  rational  judgment  as  to  its  effect  on  his  interests,  cannot  contract 
whilst  such  delirium  or  drunkenness  lasts. 

13.  Two  or  more  persons  are  said  to  consent  when  they  agi'ee  upon  the  same 
thing  in  the    same  sense. 

1 4.  Consent  is  said  to  be  free  when  it  is  not    caused  b}-— - 

(1)  coercion,  as  defined  in  section  fifteen,  or 

(2)  undue  influence,  as  defined  in  section  sixteen,  or 

(3)  fraud,  as  defined  in    section    seventeen,  or 

(4)  misrepresentation,  as  defined  in  section   eighteen,  or 

(5)  mistake,    subject  to  the   provisions    of  sections   twenty,    twenty-one     and 
twenty-two. 

Consent  is  said  to  be  so  caused  when  it  would  not  have  been  given  but  for  the 
existence  of  such  coercion^  undue  influence,  fraud^  misrepresentation  or  mistake. 
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15.  Coercion  is  the  committing,  or  threatening  to  c^nmit,  any  act  forbidden 
by  the  Indian  Penal  Code,  or  the  unlawful  detaining,  or  tln-eatening  to  detain,  any 
property,  to  the  prejudice  of  any  person  whatever,  with  tlie  intention  of  causing  any 
person  to  enter  into  an  agreement. 

Explanation. — It  is  immaterial  whether  the  Indian  Penal  Code  is  or  is  not  in 
force  in  the  place  where  the   coercion  is  employed. 

Illustration, 

A,  on  board  an  Encjlish  ship  on  the  high  seas,  oanse?  B  to  enter  into  an  agreement  by  an  act 
amounting  to  eriniiniil  intimidation  under  tiie  Indian  Penal  Code; 

A  afterwards  sues  B  for  breach  of  contract  at  Calcutta. 

A  has  employed  coercion,  although  his  act  is  not  an  oftence  by  the  law  of  England,  and 
although  section  50H  of  the  Indian  Penal  Code  was  not  in  force  at  the  tiuie  when  or  place  where 
the  act  was  done. 

16.  Undue  influence  is  said  to  be  employed  in  the  following  cases  : — 

(1.) — When  a  person  in  whom  confidence  is  reposed  by  another,  or  who  holds  a 
real  or  apparent  authority  over  that  other,  makes  use  of  such  confidence  or  authority 
for  the  purpose  of  obtaining  an  advantage  over  that  other,  which,  but  for  such 
confidence  or  authority,  he    could  not  have  obtained  : 

(2.) — When  a  person  whose  mind  is  enfeebled  by  old  age,  illness,  or  mental  or 
bodily  distress,  is  so  treated  as  to  make  him  consent  to  that,  to  which,  but  for  such 
treitment,  he  would  not  have  consented,  although  such  treatment  may  not  amount 
to  coercion. 

1 7.  Fraud  means  and  includes  any  of  the  following  acts  committed  by  a  party 
to  a  contract,  or  with  his  connivance,  or  by  his  agent,  with  intent  to  deceive  another 
party  thereto  or  his  agent,  or  to  induce  him  to  enter  into  the  contract  : — 

(1.) — The  suggestion,  as  a  fact,  of  that  which  is   not  true,  by  one  who  does  not 

believe  it  to  be  true  ; 
(2.) — The  active  concealment  of  a  fact  by  one  having  knowledge  or  belief  of  the 

fact  ; 
(3.) — A  promise  made  without  any  intention  of  performing  it  ; 
(4.) — Any  other  act  fitted  to   deceive  ; 
(5.) — Any  such  act  or  omission  as  the  law  specially  declares  to  be  fraudulent. 

Explanation. — Mere  silence  as  to  facts,  likely  to  affect  the  willingness  of  a  person 
to  enter  into  a  contract  is  not  fraud,  unless  the  circumstances  of  the  case  are  such 
that,  regard  being  had  to  them,  it  is  the  duty  of  the  person  keeping  silence  to  speak, 
or  unless  his  silence  is  in  itself  equivalent  to  speech. 

IlluHrations. 

(a  )  A  sells  by  anction  to  B  a  horse  which  A  knows  to  be  unsound.  A  says  nothing  to  B 
about  the  horse's  unsoundness.     This  is  not  fraud  in  A. 

(h.)  B  is  A's  dauirhter  and  has  just,  come  of  age.  Here,  the  relation  between  the  parties 
would  make  it  A's  duty  to  tell  B  if  the  horse  is  unsound. 

(c  J  B  says  to  A,  "  If  you  do  not  deny  it,  I  shall  assume  that  the  horse  is  sound;"  A  says 
nothing.     Here  A's  silence  is  equivalent  to  speech. 

(d.)  A  and  B,  being  traders,  enter  upon  a  contract.  A  has  private  information  of  a  change 
in  prices  which  would  affecL  B's  willingness  to  proceed  with  the  contract.  A  is  not  bound  to  in — 
form  B. 

1 8.  Misrepresentation  means  and  includes — 

(1)  the  positive  assertion,  in  a  manner  not  warranted  by  the  iiiformation  of 
the  person  making  it,  of  that  which  is  not  true,  though  lie  believes  it  to  be- 
true  ; 
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(2)  any  breach  of  duty  which,  without  an  intent  to  deceive,  gains  an  advantage 
to  the  person  committing  it,  or  any  one  claiming  under  him,  by  misleading 
another  to  his  prejudice,  or  to  the  prejudice  of  any  one  claiming  under  him  ; 

(3)  causing,  however  innocently,  a  party  to  an  agreement,  to  make  a  mistake 
as  to  the  substance  of  the  thing,  which  is  the  subject  of  the  agreement. 

19.  When  consent  to  an  agreement  is  caused  by  coercion,  undue  influence, 
fraud  or  misrepresentation,  the  agreement  is  a  contract  voidable  at  the  option  of  the 
party  whose  consent  was  so  caused. 

A  party  to  a  contract,  whose  consent  was  caused  by  fraud  or  misrepresentation, 
may,  if  he  thinks  it,  insist  that  the  contract  shall  be  2)erformed  and  that  he  shall  be 
put  in  the  position  in  which  he  would  have  been  if  the  representations  made  had 
been  true. 

Exc€2ytion. — If  such  consent  was  caused  by  misrepresentation  or  by  silence, 
fraudulent  within  the  meaning  of  section  seventeen,  the  contract  nevertheless,  is 
not  voidable,  if  the  party,  whose  consent  was  so  caused,  had  the  means  of  discover- 
ing the  truth  with  ordinary  diligence. 

Eocplanation. — A  fraud  or  misrepresentation  which  did  not  cause  the  consent  to 
a  contract  of  the  party,  on  whom  such  fraud  was  practised,  or  to  whom  such  mis- 
representation was  made,  does  not   render  a  contract  voidable. 

Illustrations, 

(a.)  A,  intending  to  deceive  B,  falsely  represents  that  five  hundred  tnaunds  of  indigo  are 
made  annually  at  A's  factory,  and  thereby  induces  B  to  buy  the  factory.  The  contract  is  vuidable 
at  the  option  of  B. 

(b  )  A,  by  a  misrepresentation,  leads  B  erroneously  to  believe  that  five  hundred  maunds  of 
itidigo  are  made  annually  at  A's  factory.  B  examines  the  accouTits  of  the  factory,  which  show 
that  only  four  hundred  maunds  of  indii>o  have  been  made.  After  this  B  buys  the  factory.  The 
contract  is  not  voidal)le  on  account  of  A's  misrepresentation. 

(c.)  A  fraudulently  informs  B  tliat  A's  estate  is  free  from  incumbrance.  B  thereupon  buj'S 
the  estate.  The  estate  is^ubject  to  a  mortgage.  B  may  either  avoid  the  contract,  or  may  insist 
on  its  being  carried  out  and  the  mortgage  debt  redeemed. 

(d.)  B,  having  discovered  a  vein  of  ore  on  the  estate  of  A,  .adopts  means  to  conceal,  and  does 
conceal,  the  existence  of  the  ore  from  A.  Through  A's  ignorance  B  is  enabled  to  buy  the  estate 
at  an  under-value.     The  contract  is  voidable  at  the  option  of  A. 

(e.)  A  is  entitled  to  succeed  to  an  estate  at  the  death  of  B ;  B  dies:  C,  having  received  intelli- 
gence of  B's  death,  prevents  the  intelligence  reaching  A,  and  thus  induces  A  to  sell  him  his  interest 
in  the  estate.     The  sale  is  voidable  at  the  option  of  A. 

20.  Where  both  the  parties  to  an  agreement  are  under  a  mistake  as  to  a  matter 
of  fact  essential  to  the  agreement,  the  agreement  is  void. 

Exijlanation. — An  erroneous  opinion  as  to  the  value  of  the  thing  which  forms 
the  subject-matter  of  the  agreement,  is  not  to  be  deemed  a  mistake  as  to  a  matter  of 
fact. 

Illustrations. 

(a)  A  agrees  to  sell  to  B  a  specific  cargo  of  goods  supposed  to  be  on  its  way  from  England  to 
Bombay.  It  turns  out  that,  before  the  day  of  the  bargain,  the  >>I)ip  conveying  the  cargo  had  been 
cast  away  and  the  goods  lost.     Neither  party  was  aware  of  these  facts.     The  agreement  is  void. 

(b.)  A  agrees  to  buy  from  B  a  certain  horse.  It  turns  out  that  the  horse  was  dead  at  the 
time  of  the  bargain,  though  neither  party  was  aware  of  the  fact.     The  agreement  is  void. 

(e)  A,  being  entitled  to  an  estate  for  the  life  of  B,  agrees  to  sell  it  to  C.  B  was  dead  at 
the  time  of  the  agreement,  but  both  parties  were  ignorant  of  the  fact.     The  agreement  is  void. 

21.  A  contract  is  not  voidable  because  it  was  caused  by  a  mistake  as  to  any 
law  in  force  in  British  India  ;  but  a  mistake  as  to  a  law  not  in  force  in  British 
India  has  the  same  effect  as  a  mistake  of  fact. 
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Illustrations.  « 

A  and  B  make  a  contract  grounded  on  the  erroneous  belief  that  a  particular  debt  is  barred  by 
the  Indian  Law  of  Limitation  :  the  contract  is  not  voidable. 

A  and  B  make  a  contract  grounded  on  an  erroneous  belief  aa  to  the  law  regulating  bills  of 
exchange  in  France :  Llie  contract  is  voidable. 

22.  A  coutmct  is  not  voidable  merely  because  it  was  caused  by  one  of  the 
parties  to  it  being  under  a  mistake  as  to  a  matter  of  ftict. 

23.  The  consideration  or  object  of  an    agi-eement  is  lawful,  unless — ■ 

it  is  forbidden  by   law  ;  or 

is  of  such  a  natui*e  that,  if  permitted,  it  would  defeat  the  provisions  of  any 
law  ;  or 

is  fraudulent  ;  or 

involves  or  implies  injury  to  the  person  or   property  of  anotheir  ;  or 

the  Court  regards  it  as  immoral  or  opposed  to  public  policy. 

In  each  of  these  cases,  the  consideration  or  object  of  an  agreement  is  said  to  be 
unla^^'ful.     Every   agi-eement  of  which   the   object  or   considerati^jfigfi^  unlawful,  is 

void.  .Ai?^ 

Illustrations.  ^ 

(rt.)  A  agrees  to  sell  his  bouse  to  B  for  10,000  rupees  Here,  B's  promise  to  pay  the  sura 
of  10,000  rupees  is  the  consideration  for  A's  promise  to  sell  the  house,  and  A's  promise  to  sell  the 
house  is  the  consideration  for  B's  promise  to  pay  the  10,000  rupees.     These  are  lavk^fnl  considerations. 

{h.)     A  promises  to  pay  B  1,000  rupees  at  the  end  of  six  months,  if  C,  who  owes  that    sum    to 

B,  fails  to  pay  it.      B  promises  to  grant  time  to  C  accordingly.     Here,  the    promise   of  each  party 
is  the  consideration  for  the  promise  of  the  other  party,  and  they  are  lawful  considerations. 

(c )  A  promises,  for  a  certain  sum  paid  to  him  by  B,  to  make  good  to  B  the  value  of  his  ship  if 
it  is  wrecked  on  a  certain  voyage.  Heie,  A's  promise  is  the  consideration  for  B's  payment,  and 
B's  payment  is  the  consideration  for  A's  promise,  and  these  are  lawful  considerations, 

(rf.)  A  promises  to  maintain  B's  child,  and  B  promises  to  pay  A  1,000  rupees  yearly  for  the 
purpose.  Here,  the  promise  of  each  party  is  the  consideration  for  the  promise  of  the  other  party. 
They  are  lawful  considerations. 

(e.)  A,  B  and  C  enter  into  an  agreement  for  the  division  among  them  of  gains  acquired,  or 
to  be  acquired,  by  them  by  frand.     The  agreement  is  void,  as  its  obje^;t  is  unlawful. 

(f.)  A  promises  to  obtain  for  B  an  employment  in  the  public  service,  and  B  promises  to  pay 
1,000  rupees  to  A.     The  agreement  is  void,  as  the  consideration  for  it  is  unlawful. 

{g.)  A,  being  agent  for  a  landed  proprietor,  agrees  for  money  without  the  knowledge  of  his 
principal,  to  obtain  for  B  a  lease  of  land  belonging  to  his  principal.  The  agreement  between  A  ivud 
B  is  void,  as  it  implies  a  fraud  by  concealment  by  A  on  his  principal. 

{h.)  A  promises  B  to  drop  a  prosecution  which  he  has  instituted  against  B  for  robbery,  and 
B  promises  to  restore  the  value  of  the  things  taken.     The  agreement  is  void,  as  its  object  is  unlawful. 

(?.)  A's  estate  is  sold  for  arrears  of  revenue  under  the  provisions  of  an  Act  of  the  legislature, 
by  which  the  defaulter  is  prohibited  from  purchasing  the  estate.  B,  upon  an  understanding  with 
A,  becomes  the  purchaser,  and  agrees  to  convey  the  estate  to  A  upon  receiving  from  him  the  price 
which  B  has  paid.  The  agreement  is  void,  as  it  renders  the  tr&nsaction  in  effect  a  purghase  by  the 
.defaulter  and  would  so  defeat  the  object  of  the  law. 

(j.)     A,  who  is  B's  mukhtar,  promises  to  exercise  hi.s  influence,  as  such,   with    B  in    favour   of 

C,  and  C  promises  to  pay  1,000  rupees  to  A.     The  agreement  is  void,  because  it  is  immoral. 

{k.)  A  agrees  to  let  her  dauirhter  to  hire  to  B  for  concubinage.  The  agreement  is  void» 
because  it  is  immoral,  though  the  letting  may  not  be  punishable  under  the  Indian  Tenal  Code. 

Void  Agreements. 

24.  If  any  part  of  a  single  consideration  for  one  or  more  objects,  or  any  one 
or  any  part  of  any  one  of  several  considerations  for  a  single  object,  is  unlawful;  the 
agreement  is  void. " 


1 


Apeil  1872.  ]  ACT  Xo.  IX  OP  1872.  ,  103 

Illustration, 

A  promises  to  superintend,  on  behalf  of  H,  a  legal  mannfacture  of  indigo  and  an  illegal  traffic 
in  other  :irticles.  B  promises  to  pay  to  A  a  salary  of  10,000  rupees  a  year.  The  agreement  is 
void,  the  object  of  A's  promise,  and  the  consideration  for  B's  promise,  being  in  pait  unlawful. 

25.  An  agreement  made  without  consideration  is  void  unless 

(1)  it  is  expressed  in  writing  and  registered  under  the  law  for  the  time  being 
in  force  for  the  registration  of  assurances  and  is  made  on  account  of  natural  love 
and  affection  between  parties  standing  in  a  near  relation  to  each  other ;  or  unless 

(2)  it  is  a  promise  to  compensate  wholly  or  in  part  a  person  who  has  already 
voluntarily  done  something  for  the  promisor  or  something  which  the  promisor  was 
legally  compellable  to  do  ;  or  unless 

(3)  it  is  a  promise,  made  in  writing  and  signed  by  the  person  to  be  charged 
therewith,  or  by  his  agent  generally  or  specially  authorized  in  that  behalf,  to  pay 
wholly  or  in  part  a  debt  of  which  the  creditor  might  have  enforced  payment  but  for 
the  law  for  the  limitation  of  suits. 

In  any  of  these  cases,  such  an  agreement  is  a  contract. 

Explanation  -?.— Nothing  in  this  section  shall  affect  the  validity,  as  between  the 
donor  and  donee,  of  any  gift  actually  made. 

Explanation  2. — An  agreement  to  which  the  consent  of  the  promisor  is  freely 
given  is  not  void  merely  because  the  consideration  is  inadequate  ;  but  the  inade- 
quacy of  the  consideration  may  be  taken  into  account  by  the  Court  in  determining 
the  question  whether  the  consent  of  the  promisor  was  freely  given. 

Illustrations. 

(a  )     A  promises  for  no  consideration  to  give  to  B  Rs.  1,000.     Tliis  is  a  void  agreemeiit. 

{h.)  A,  for  natural  love  and  affection,  promises  to  give  his  sou,  B,  Es.  1,000;  A  puts  hig 
promise  to  B  into  writing  and  registers  it.     This  is  a  contract. 

(f.)     A  find  B's  purse  and  gives  it  to  liim,     B  promises  to  give  A  Ks.  50.     This  is  a  contract. 

{(i.)  A  supports  B's  infant  sou.  B  promises  to  pay  A's  expenses  in  so  doing.  This  is  a 
contract. 

{e.)  A  owes  B  Us.  1,000,  but  the  debt  is  barred  by  the  Limitation  Act,  A  signs  a  written 
promise  to  pay  B  Ks.  500  on  account  of  the  debt.     This  is  a  contract. 

(  /".)  A  agrees  to  sell  a  horse  worth  Rs.  1,000  for  Rs.  10.  A's  consent  to  the  agreement  was 
freely  given.     The  agreement  is  a  contract  notwithstanding  the  inadequacy  of  the  consideration. 

(  g,)  A  agrees  to  sell  a  horse  worth  Rs.  1,000  for  Rs.  10.  A  denies  that  his  consent  to  the 
agreement  was  freely  given.  The  inadequacy  of  the  consideration  is  a  fact  which  the  Court 
siiould  take  into  account  in  considering  whether  or  not  A's  consent  was  freely  given. 

26.  Every  agreement  in  restraint  of  the  marriage  of  any  person,  other  than  a 
niinor,  is  void. 

27.  Every  agreementby  which  any  one  is  restrained  from  exercising  a  lawful 
profession,  trade  or  business  of  any  kind,  is  to  that  extent  void. 

Exception  1. — One  who  sells  the  good- will  of  a  business  may  agree  with  the  buyer 
to  refrain  from  carrying  on  a  similar  business,  within  specified  local  limits,  so  long  as 
the  buyer,  or  any  person  deriving  title  to  the  good-will  from  him,  carries  on  a  like 
business  therein,  provided  that  such  limits  appear  to  the  Court  reasonable,  regard 
being  had  to  the  nature  of  the  business. 

Exception  2. — Partners  may,  upon  or  in  anticipation  of  a  dissolution  of  the  part- 
nership, agree  that  some  or  all  of  them  will  not  carry  on  a  business,  similar  to  that 
of  the  partnership,  within  such  local  limits  as  are  referred  to  in  the  last  preceding 
exception. 
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Exception  S. — Partners  may  agree  that  some  one  or  all^f  them  will  not  carry 
on  any  business  other  than  that  of  the  partnership,  during  the  continuance  of  the 
partnership. 

28.  Every  agreement,  by  which  any  party  thereto  is  restricted  absolutely  from 
enforcing  his  rights  under  or  in  respect  of  any  contract  by  the  usual  legal  proceed- 
ings in  the  ordinjiry  tribunals,  or  which  limits  the  time  within  which  he  may  thus 
enforce  his  rights,  is  void  to  that  extent. 

Exception  1. — This  section  shall  not  render  illegal  a  contract,  by  which  two  or 
more  persons  agree  that  any  dispute,  which  may  arise  between  them  in  respect  of 
any  subject  or  class  of  subjects,  s^-.all  be  referred  to  arbitration,  and  that  only  the 
amount  awarded  in  such  arbitration  shall  be  recoverable  in  respect  of  the  dispute 
so  referred. 

AVhen  such  a  contract  has  been  made,  a  suit  may  be  brought  for  its  specific  per- 
formance ;  and  if  a  s\iit,  other  than  for  such  specific  performance,  or  for  the  recovery 
of  the  amount  so  awarded,  is  brought  by  one  party  to  such  contract  against  any  other 
such  party,  in  respect  of  any  subject  which  they  have  so  agreed  to  refer,  the  existence 
■  of  such  contract  shall  be  a  bar  to  the  suit. 

Exception  2. — ^Nor  shall  this  section  render  illegal  any  contract  in  writing,  by 
which  two  or  more  persons  agree  to  refer  to  arbitration  any  question  between  them 
which  has  already  arisen,  or  effect  any  provision  of  any  law  in  force  for  the  time 
being  as  to  references  to  arbitration. 

29.  Agreements,  the  meaning  of  which  is  not  certain,  or  capable  of  being  made 
certain,  are  void. 

Illusf  rations. 

{a)  A  ngvecs  to  sell  to  B  '  a  hundred  tons  of  oil.'  There  is  nothing  whatever  to  show  what 
khid  of  oil  was  intended.     Tlie  agreement  is  void  for  uncertainty. 

{h.)  A  agrees  to  sell  to  B  one  hundred  tons  of  oil  of  a  specified  description  known  as  an 
article  of  commerce.     There  is  no  uncertainty  here  to  make  the  agreement  void. 

(c.)  A,  who  i«  a  dealer  in  cocoanut-oil  only,  agrees  to  sell  to  B  *  one  hundred  tons  of  oil.' 
The  nature  of  A's  trade  atfords  an  indication  of  the  meaning  of  the  words,  and  A  has  entered  into 
R  contract  for  the  sale  of  one  hundre<l  tons  of  cocoanut-oil. 

(d.)  A  agrees  to  sell  to  B  '  all  the  grain  in  my  granary  at  Hamnagan'  There  is  no  uncer- 
tainty here  to  make  the  agreement  void. 

{«,)  A  agrees  to  sell  to  B  *  one  thousand  maunds  of  rice  at  a  price  to  be  fixed  by  C  As  the 
-price  is  capable  of  being  made  certain,  there  is  no  uncertainty  here  to  make  the  agreement  void. 

.{  f.)  A  a^ees  to -sell  to  B  '  my  white  horse  for  rupees  five  hundred  or  rupees  one  thousand.* 
There  is  nothing  to  show  which  of  the  two  prices  was  to  be  given.     The  agreement  is  void. 

30.  Agreements  by  way  of  wager  are  void,  and  no  suit  sTiall  be  brought  for  re- 
covering anything  alleged  to  be  won  on  any  wager  or  entrusted  to  any  person  to  abide 
the  result  of  any  game  or  other  uncertain  event  on  which  any  w^ager  is  made. 

This  section  shall  not  be  deemed  to  render  unlawful  a  subscription  or  contribu- 
tion, or  agreement  to  subscribe  or  contribute,  made  or  entered  into  for  or  toward  any 
plate,  prize  or  sum  of  money,  of  the  value  or  amount  of  five  hundred  rupees  or  up- 
wards, to  be  awarded  to  the  winner  or  winners  of  any  horse-race. 

Nothing  in  this  section  shall  be  deemed  to  legalize  any  transaction  connected 
M-ith  horse-racing,  to  which  the  provisions  of  section  294A  of  the  Indian  Penal  Code 
tipply. 
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CHAPTER  III. 

Of  coNTiisrGENT  Contracts. 

31.  A  contingent  contract  is  a.  contract  to  do  or  not  to  do  something,  if  some 
event,  collateral  to  such  contract,  does  or  does  not    happen. 

lUustration. 
A  contracts  to  pay  B  Us   10,000  if  B's  house  is  burnt.     This  is  a  contingent  contract, 

32.  Contingent  contracts  to  do  or  not  to  do  anytliing  if  an  uncertain  future 
event  happens,  cannot  be  enforced  by  law  unless  and  until  that  event  has  happened. 

If  the  event  becomes  impossible  such  contracts  become  void. 

Ilhistraiiotis. 

(a.)  A  makes  a  contract  with  B  to  buy  B's  liorse  if  A  survives  C.  This  contract  cannot  be 
enforced  by  law  unless  and  until  C  dies  in  A's  lifetime. 

{h.)  A  makes  a  contract  witli  B  to  sell  a  horse  to  B  at  a  specified  price,  if  C,  to  whom  the 
norse  has  been  offered,  refu-jes  to  buy  him.  The  contract  connot  be  entered  by  law  unless  and 
until  C  refuses  to  buy  the  horse. 

(c.)  A  contracts  to  pay  B  a  sum  of  money  w^hen  B  marries  C.  C  dies  without  being  married 
to  B.     The  contract  becomes  v-oid. 

33.  Contingent  contracts  to  do  or  not  to  do  anything  if  an  uncertain  future 
event  does  not  happen,  can  be  enforced  when  the  happening  of  that  event  becomes 
impossible,  and  not  before., 

Ilhistraiion. 

A  agrees  to  pay  B' a  sum  of  money  if  a  certain  ship  does  not  return,  Tliis  ship  is  sunk.  Tha 
contract  can  be  enforced  when  the  ship  sinks. 

34.  If  the  future  event  on  which  a  contract  is  contingent  is  the  way  in  which 
a  person  will"  act  at  an  unspecified  time,  the  event  shall  be  considered  to  become 
impossible  when  such  person  does  anything  which  renders  it  impossible  that  he 
should  so  act  within  any  definite  time,  or  otherwise  than  under  further  contingencies. 

lllusfi-atlan. 

A  agrees  to  pay  B  a  sura  of  money  if  B  marries  C, 

C.  marries  D.  The  marriage  of  B  to  C  must  now  be  considered  impossible,  although  it  is  possi- 
ble that  D  may  die,    and  that    C  may  afterwards  marry  B. 

35.  Contingent  contracts  to  do  or  not  to  do  anything  if  a  specified  uncertain 
event  happens  within  a  fixed  time  become  void  if,  at  the  expiration  of  the  time  fixed, 
such  event  has  not  happened,  or  if^  before  the  time  fixed,  such  event  becomes 
impossible. 

Contingent  contracts  to  do  or  not  to  do  anything,  if  a  specified  uncertain  event 
does  not  happen  within  a  fixed  time,  may  be  enforced  by  law  when  the  time  fixed 
has  expired  and  such  event  has  not  happened,  or,  before  the  time  fixed  has  expired, 
if  it  becomes  certain  that  such,  event  will  not  happen. 

lUiisiraiions. 

(a.)  A  promises  to  pay  B  a  sum  of  money  if  a  certain  ship  returns  within  a  year.  The  con- 
tract mjy  be  enforced  if  the  ship  returns  witli'in  tlie  year  j  and  becomes  void  if  the  ship  is  burnt 
within  the  year. 

(b  )  A  promises  to  pav  B  a  sura  of  money  if  a  certain  ship  does  not  return  within  a  year.  The 
contract  may  be  enforced  if  the  ship  does  not  return  within  the  year,  or  is  burnt  within  the  year. 

36.  Contingent  agTcements  to  do  or  not  to  do  anything,  if  an  impossible  event 
happens,  are  void,  whether  the  impossibility  of  the  event  is  know  or  not  to  the  par- 
ties to  the  agreement  at  the  time  when  it  is  made. 


106  ACT  No.  IX  OF  1872.  [  Rkcobd 

li  lustrations.  , 

(a.)    A  agrees  to  pay  B  1,000  rupees  if  two  straight  lines  should  enclose  a  space.     The  agree- 
ment is  void. 

(i.)     A  agrees  to  pay  B  1,000  rupees    if  B  will  marry  A's  daiighter  C.     C  was  dead   at   the 
time  of  the  agreement.     Tlie  agreement  is  void. 


CHAPTER  IV. 
OF  THE  PERFORMANCE  OF  CONTRACTS. 

Contracts  which  must  be  performed. 

.'^7.  The  parties  to  a  contract  must  either  perforin,  or  offer  to  perfoi-m,  their 
respective  promises,  unless  such  performance  is  dispensed  with  or  excused  under  tlie 
provisions  of  this  Act,  or  of  any  other  law. 

Promises  bind  the  representatives  of  the  promisors  in  ease  of  the  death  of  such 
promisors  before  performance,  unless  a  contrary  intention  appears  from  the  contract. 

INusfraiions. 

(a)  A  promises  to  deliver  goods  to  B  on  a  certain  dny  on  payment  of  Rs.  1,000.  A  dies  be- 
fore that  day.  A's  representatives  are  bound  to  deliver  the  goods  to  B,  and  B  is  bound  to  pay  the 
JJs.  1,000  to  A's  representatives. 

(J.)  A  ^iromises  to  paint  a  picture  for  B  by  a  certain  day  at  a  certain  price.  A  dies  before 
the  itay.     The  contract  cannot  be  enforced  either  by  A's  representatives  or  by  B. 

^.  Where  a  promisor  has  made  an  offer  of  performance  to  the  promisee  and 
the  offer  has  not  been  accepted,  the  promisor  is  not  responsible  for  non-performance, 
nor  doea  he  thereby  lose  his  rights  under  the  contract. 

Every  such  offer  must  fulfil  the  following  conditions  : — 

1.  It  must  be  unconditional  i 

2.  It  must  be  made  at  a  proper  time  and  place  and  under  such  circumstances 
that  tlie  person,  to  whom  it  is  made,  may  have  a  reasonable  opportunity  of  ascertain- 
ing that  the  person,  by  whom  it  is  made,  is  able  and  willing  there  and  then  to  do  the 
whole  of  what  he  is  bound  by  his  promise  to  do  : 

3.  If  the  offer  is  an  offer  to  deliver  anything  to  the  promisee  the  promisee 
must  have  a  reasonable  opportunity  of  seeing  that  the  thing  offered  is  the  thino- 
which  the  promisor  is  bound  by  his  promise  to  deliver. 

An  offer  to  one  of  several  joint  promisees  has  the  same  legal  consequences  as  an 
offer  to  all  of  them. 

Til  usi  ration. 

A  contracts  to  deliver  to  B  at  his  warehouse,  on  the  first  March  1873,  100  b^les  of  cotton  of 
ft  ])articulur  quality.  In  order  to  mnlfc  an  offer  of  performance  with  the  effect  stated  in  thi.x  sec- 
tion, A  must  bring  the  cotton  to  B's  wareliouse,  on  the  appointed  day,  under  such  circuuKstances 
that  B  may  have  a  reasonable  opportunity  of  satisfying  himself  that  the  thing  offered  is  cotton  of 
the  quality  contracttid  for,  and  that  there  are  100  bales. 

39.  When  a  party  to  a  contract  has  refused  to  perform,  or  disabled  himself 
from  performing,  his  promise  in  its  entirety,  the  promisee  may  put  an  end  to  the 
contract,  unless  he  has  signified,  by  words  or  conduct,  his  acquiescence  in  its  con- 
tinuance. 

Illustraiion.f. 

(ti.)  A,  a  singer,  enters  into  a  contract  with  B.  the  manager  of  a  theatre,  to  sing  at  hi» 
theatre  two  nights  in  every  weak  during  the  next  two  months,  and  B  engages  to  pay  her  100 
rupees  for  each  night's  performance.  On  the  sixth  night  A  wilfully  absents  herself  from  the 
theatre.     B  is  at  liberty  to  put  an  end  to  the  contract. 
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(h)  A,  a  singer,  enters  into  a  contract  with  B,  the  manager  of  a  theatre,  to  sing  at  his 
theatre  two  nights  in  every  week  during  the  next  two  months,  and  B  engages  to  pay  her  at  the 
rate  of  100  rupees  for  each  nighc.  On  the  sixth  night,  A  wiltully  absents  herself.  With  the  assent 
of  B.  A  sings  on  tlie  seventli  night.  H  has  signiiied  his  acquiescence  in  the  continuance  of  the 
contract,  and  cannot  now  put  an  end  to  it,  but  is  entitled  to  compensation  tor  the  damage  sustain- 
ed by  him  through  A's  failure  to  sing  on  the  sixth  night. 

By  whom  Contracts  must  be  performed. 

40.  If  it  appears  from  the  nature  of  the  case  that  it  was  the  intention  of  the 
parties  to  any  contract  that  any  promise  contained  in  it  should  be  performed  by  the 
promisor  himself,  such  promise  must  be  performed  by  the  promisor.  In  other  cases, 
the  promisor  or  his  representatives  may  employ  a  competent  person  to  perform  it. 

Ilhisfrations. 

(a.)  A  promises  to  pay  B  a  sum  of  money.  A  may  perform  this  promise,  either  by  personnlly 
paying  the  money  to  B,  or  by  causing  it  to  be  paid  to  B  hy  another;  and,  if  A  dies  after  the  time 
appointed  for  payment,  his  representatives  must  perform  the  promise,  or  employ  some  proper 
person  to  do  so. 

(b.)     A  promises  to  paint  a  picture  for  B.     A  must  perform  this  promise  personally. 

41.  When  a  promisee  accepts  performance  of  the  premise  from  a  third  person, 
he  cannot  afterwards  enforce  it  against  the  promisor. 

42.  When  two  or  more  persons  have  made  a  joint  promise,  then,  unless  a 
contrary  intention  appears  by  the  contract,  all  such  persons,  during  their  joint  lives, 
and,  after  the  death  of  any  of  them,  his  representative  jointly  with  the  survivor  or 
survivors,  and,  after  the  death  of  the  last  survivor,  the  representatives  of  all  jointly, 
must  fulfil  the  promise. 

43.  When  two  or  more  persons  make  a  joint  promise,  the  promisee  may,  in 
the  absence  of  express  agreement  to  the  contrary,  compel  any  one  of  such  joint 
promisors  to  perform  the  whole  of  the  promise. 

Each  of  two  or  more  joint  promisors  may  compel  every  other  joint  promisor  to 
contribute  equally  with  himself  to  the  performance  of  the  promise,  unless  a  contrary 
intention  appears  from  the  contract. 

If  any  one  of  two  or  more  joint  promisors  makes  default  in  such  contribution, 
the  remaining  joint  promisors  must  bear  the  loss  arising  from  such  default  in  equal 
shares. 

Explanation. — Nothing  in  this  section  shall  prevent  a  surety  from  recovering 
from  his  principal  payments  made  by  the  surety  on  behalf  of  the  principal,  or  entitle 
the  principal  to  recover  any  thing  from  the  surety  on  account  of  payments  made  by 
the  principal. 

Illustrations. 

(a)  A,  B  and  C  jointly  promise  to  pay  1)  3,000  rupees.  D  may  compel  either  A  or  B  or  C 
to  pay  him  3,000  rupees 

(i.)  A,  B,  and  C  jointly  promiMO  to  pay  I)  the  sum  of  3,000  rupees.  ('  is  compelled  to  pay  the 
whola.  A  is  iiisolvent,  but  his  assets  are  sulHcient  to  pay  oue-haH' of  his  debts.  C  js  entitled  to 
receive  500  rupees  from  A's  estate,  and    1,250  rupees  from  B. 

(e  )  A,  B  and  C  are  under  a  joint  promise  to  pay  D  3,000  rupees.  C  is  unable  to  pay  any- 
thing,  and  A  is  compelled  to  pay  the  whole.     A  is  entitled  to  receive  1,500  rupees  from  B. 

{d.)  A,  B  and  C  are  under  a  joint  promise  to  pay  I)  3,000  rupees,  A  and  B  being  only  sure- 
ties for  C.  C  fails  to  pay.  A  and  B  are  compelled  to  pay  the  whole  sum.  They  are  entitled  to 
recover  it  fronj  C. 

44.  Where  two  or  more  persons  have  made  a  joint  promise,  a  release  of  one 
of  such  joint  promisors  by  the  promisee  does  not  discharge  the  other  joint  promisor 
or  joint  promisors  ;  neither  does  it  free  the  joint  promisor  so  released  from  responsi- 
bility to  the  other  joint  promisor  or  joint  promisors. 
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45.  When  a  person  has  made  a  promise  to  two  or  ftiore  persons  jointly,  then, 
unless  a  contrary  intention  appears  from  the  contract,  the  right  to  claim  performance 
rests,  as  between  him  and  them,  with  them  during  their  joint  lives,  and  after  the 
death  of  any  of  them,  with  the  representative  of  such  deceased  person  jointly  with 
the  survivor  or  survivors,  and,  after  the  death  of  the  last  survivor,  with  the  repre- 
sentatives of  all  jointly. 

Idtistration. 

A,  in  consideration  of  5,000  rupees  lent  to  bim  by  B  and  C,  promises  "B  and  C  jointly  to  repay 
tliem  that  sum  \vit,h  interest  on  a  day  specified.  H  dies.  Tlie  ri^lit  to  olaim  performanee  rests 
with  li'b  representative  joiiUly  with  C  durinjj  C"s  life,  and,  after  the  death  of  C,  with  the  repre- 
aentutives  of  B  and  C  jointly. 

Time  and  Place  fok  Performance. 

46.  Where,  by  the  contract,  a  promisor  is  to  perform  his  promise  without 
application  by  the  promisee,  and  no  time  for  performance  is  specified,  the  engage- 
ment must  be  performed  within  a  reasonable  time. 

Explanation. — The  question  '  What  is  a  reasonable  time'  is,  in  each  particular 
case,  a  question  of  fact. 

47.  W^hen  a  promise  is  to  be  performed  on  a  certain  day,  and  the  promisor 
has  undertaken  to  perform  it  without  application  by  the  promisee,  the  promisor  may 
perform  it  at  any  time  during  the  usual  hours  of  business  on  such  day  and  at  the 
place  at  which  the  promise  ought  to  be  performed. 

Illustration. 

A  promises  to  deliver  goods  at  B's  warehouse  on  the  first  January.     On   that    day    A  brings, 
the  goods  to  B's  warehouse,  but  after  tlie  usual  hour  for    closing  it;  and  they    are   not   received. 
A  has  not  performed  his  promise. 

48.  'VATien  a  promise  is  to  be  performed  on  a  certain  day,  and  the  promisor 
has  not  undertaken  to  perform  it  without  application  by  the  promisee,  it  is  the 
duty  of  the  promisee  to  apply  for  performance  at  a  proper  place  and  within  the 
usual  hours  of  business. 

Explanation. — The  question  'What  is  a  proper  time  and  place'  is,  in  each  parti- 
cular case,  a  question  of  fact. 

49.  When  a  promise  is  to  be  performed  without  application  by  the  promisee, 
and  no  place  is  fixed  for  the  performance  of  it,  it  is  the  duty  of  the  promisor  to 
apply  to  the  promisee  to  appoint  a  reasonable  place  for  the  performance  of  the  pro- 
mise, and  to  perform  it  at  such  place. 

Illustration.. 

A  undertakes  to  deliver  a  thousand  maunds  of  jute  to  B  on  a  fixed   day.     A  must  apply  to  B  to- 
appoiut  H  reasonable  place  for  the  purpose  of  receiving  it,  and  must  deliver  it  to  him  at  such  place. 

50.  The  performance  of  any  promise  may  be  made  in  any  manner,  or  at  any 
time  which  the  promisee  prescribes  or  sanctions. 

Illustrations. 

{a.)  B  owes  A  2,000  rupees.  A  desires  B  to  pay  the  amount  to  A's  account  with  C,  a- 
banker.  B,  who  also  banks  with  C,  orders  the  amount  to  be  transferred  from  his  account  to  A's 
credit,  and  this  is  done  by  (J.  Afterwards,  and  before  A  knows  of  the  transfer,  C  fails.  Tliere 
has  been  a  good  payment  by  B. 

{h.)  A  and  B  are  mutually  indebted.  A  and  B  settle  an  account  by  setting  oif  one  item 
against  another,  and  B  pays  A  the  balance  found  to  bo  due  from  him  upon  such  settlement. 
'J  liis  amounts  to  a  payment  by  A  and  B,  respectively,  of  the  sums  which  they  owed  to  each 
other. 

(r.)  A  owes  B  2,000  rupees.  B  accepts  some  of  A's  goods  in  red«tction  of  the  debt.  'J'he  d.e- 
liverv  .of  the  goods  operates  a?  a  part  payment. 
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(cf.)  A  desires  B,  who  owes  him  Rs.  100,  to  send  him  a  note  for  Rs.  100  by  post.  Tlie  debt 
is  discharged  as  soon  as  B  puts  into  ihe  post  a  letter  containing  the  note  duly  addressed  to  A. 

Performance  of  reciprocal  Promises. 

51.  Wlien  a  contract  consists  of  reciprocal  promises  to  be  simultaneously  per- 
formed, no  promisor  need  perform  his  promise  unless  the  promisee  is  ready  and 
willing  to  perform  his  reciprocal  promise. 

Illustrations. 

(a.)     A  and  B  contract  that  A  shall  deliver  goods  to  B  to  be  paid  for  by  B  on  delivery. 

A  need  not  deliver  the  goods,  unless  B  is  ready  and  willing  to  pay  for  the  goods  on  delivery. 

B  need  not  pay  for  the  goods,  unless  A  is  ready  and  willing  to  deliver  them  on  payment. 

(b.)  A  and  B  contract  that  A  shall  deliver  goods  to  B  at  a  price  to  be  paid  by  instalments, 
the  first  instalment  to  be  paid  on  delivery 

A  need  not  deliver,  unless  B  is  ready  and  willing  to  pay  the  first  instalment  on  delivery. 

B  need  not  pay  the  first  instalment,  unless  A  is  ready  and  willing  to  deliver  the  goods  on  pay- 
ment of  the  first  instalment. 

52.  Where  the  order,  in  which  reciprocal  promises  are  to  be  performed,  is 
expressly  fixed  by  the  contract,  they  shall  be  performed  in  that  order ;  and  where 
the  order  is  not  expressly  fixed  by  the  contract,  they  shall  be  performed  in  that 
order  which  the  nature  of  the  transaction  requires. 

Illustrations. 

(a.)  A  and  B  contract  that  A  shall  build  a  house  for  B  at  a  fixed  price.  A's  promise  to  build 
the  house  must  be  performed  before  B's  promise  to  pay  for  it. 

(J.)  A  and  B  contract  that  A  shall  make  over  his  stock-in-trade  to  B  at  a  fixed  price,  and  B 
promises  to  give  security  for  the  paynnent  of  the  money.  A's  promise  need  not  be  performed  until 
the  security  is  given,  for  the  nature  of  the  transaction  requires  that  A  should  have  security  before 
he  delivers  up  his  stock. 

53.  When  a  contract  contains  reciprocal  promises,  and  one  party  to  the  con- 
tract prevents  the  other  from  performing  his  promise,  the  contract  becomes  voidable 
at  the  option  of  the  party  so  prevented  ;  and  he  is  entitled  to  compensation  from 
the  other  party  for  any  loss,  which  he  may  sustain  in  consequence  of  the  non-per- 
formance of  the  contract. 

Illusiraiion. 

A  and  B  contract  that  B  shall  execute  certain  work  for  A  for  a  thousand  rupees.  B  is  ready 
and  willing  to  execute  the  work  accordingly,  but  A  prevents  him  from  doing  so.  The  contract  is 
voidable  at  the  option  of  B ;  and,  if  he  elects  to  rescind  it,  he  is  entitled  to  recover  from  A  compen- 
sation for  any  loss  which  he  has  incurred  hy  its  non-performance. 

54.  When  a  contract  consists  of  reciprocal  promises,  such  that  one  of  them 
cannot  be  performed,  or  that  its  performance  cannot  be  claimed,  till  the  other  has 
been  performed,  and  the  promisor  of  the  promise  last  mentioned  fails  to  perform 
it,  such  promisor  cannot  claim  the  performance  of  the  reciprocal  promise,  and  must 
make  compensation  to  the  other  party  to  the  contract  for  any  loss  which  such  other 
party  may  sustain  by  the  non-performance  of  the  contract. 

lllustj'aiions. 

(«.)  A  hires  B's  ship  to  take  in  and  convey  from  Calcutta  to  tho  Mauritius  a  cargo  to  be 
provided  by  A,  B  receiving  a  certain  freight  for  its  conveyance.  A  does  not  provide  any  cargo 
for  the  ship.  A  cannot  claim  the  performance  of  B's  promise,  and  must  make  compensation  to  B 
for  the  loss  which  B  sustains  by  the  non-performance  of  the  contract. 

(b.)  A  contracts  with  B  to  execute  certain  builders'  work  for  a  fixed  price,  B  supplying  tho 
scaffolding  and  timber  necessary  for  the  work.  B  refuses  to  furnish  any  scaflblding  or  timber,  and 
the  work  cannot  be  executed.  A  need  not  execute  the  work,  and  B  is  bound  to  make  compensation 
to  A  for  any  loss  caused  to  him  by  the  non-performance  of  the  contract. 
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(c.)  .A  contracts  with  B  to  deliver  to  him  nt  a  specified  price  certain  merchandise  on  board 
a  ship  wliich  cannot  arrive  for  a  niontli,  and  B  enjjages  to  pay  for  tb^  merchandise  within  a  week 
from  tlie  date  of  the  contract.  B  docs  not  pay  within  the  week.  A's  promise  to  deliver  need  not 
be  performed,  and  B  mnst  make  compensation. 

(d.)  A  promises  B  to  sell  him  one  hundred  hales  of  merchaTidise,  to  he  delivered  next  daj', 
and  B  promises  A  to  piiy  for  them  within  a  month.  A  does  not  deliver  according  to  his  promise. 
B's  promise  to  pay  need  not  be  performed,  and  A  mnst  make  conipeiisatiDn. 

55.  When  a  party  to  a  contract  promises  to  do  a  certain  thing  at  or  before 
a  specified  time,  or  certain  things  at  or  before  specified  times,  and  fails  to  do  any- 
such  thing  at  or  before  tlie  specified  time,  the  contract,  or  so  much  of  it  as  has  not 
been  performed,  becomes  voidable,  at  the  option  of  the  promisee,  if  the  intention  of 
the  parties  was  that  time  should  be  of  the  essence  of  the  contract. 

If  it  was  not  the  intention  of  the  parties  that  time  should  be  of  the  essence  of 
the  contract,  the  contract  does  not  become  voidable  by  the  failure  to  do  such  thing 
at  or  before  the  specified  time  ;  but  the  promisee  is  entitled  to  compensation  from 
the  promisor  for  any  loss  occasioned  to  him  by  such  failure. 

If,  in  case  of  a  contract,  voidable  on  account  of  the  promisor's  failure  to  perform 
his  promise  at  the  time  agreed,  the  promisee  accepts  performance  of  such  promise 
at  any  time  other  than  that  agreed,  the  promisee  cannot  claim  compensation  for  any 
loss  occasioned  by  the  non-performance  of  the  promise  at  the  time  agreed,  unless, 
at  the  time  of  such  acceptance,  he  gives  notice  to  the  promisee  of  his  intention  to 
do  so. 

56.  An  agreement  to  do  an  act  impossible  in  itself  is  void. 

A  contract  to  do  an  act  which,  after  the  contract  is  made,  becomes  impossible, 
or  by  reason  of  some  event  which  the  promisor  could  not  prevent,  unlawful,  becomes 
void  when  the  act  becomes  impossible  or  unlawful. 

Where  one  person  has  promised  to  do  something  w^hich  he  knew,  or,  with 
reasonable  diligence,  might  have  known,  and  which  the  promisee  did  not  know,  to 
be  impossible  or  unlawful,  such  promisor  must  make  compensation  to  such  promisee 
for  any  loss  which  such  promisee  sustains  through  the  non-performance  of  the 
promise. 

Ilhistratlons. 

(a.)     A  agrees  with  B  to  discover  treasure  by  magic.     The  agreement  is  void. 

(b.)  A  and  13  c(mtract  to  marry  each  other.  Before  the  time  fixed  for  the  marriage,  A  goes 
mad.     The  contract  becomes  void. 

(c.)  A  contracts  to  marry  B,  being  already  married  to  C,  and  being  forbidden  by  the  law  to 
which  he  is  subject  to  practise  ploygamy,  A  mnst  make  compensation  to  B  for  the  loss  caused  to 
her  by  the  non-performance  of  liis  promise. 

{d.)  A  contracts  to  take  in  cargo  for  B  at  a  foreign  port.  A's  Government  afterwards  dec- 
lares war  against  the  country  in  which  the  port  is  situated.  The  contract  becomes  void  when  war 
is  declared. 

(<f.)  A  contracts  to  act  at  a  theatre  for  six  months  in  consideration  of  a  sum  paid  in  advance 
by  B.  On  several  occasions  A  is  too  ill  to  act  The  contract  to  act  on  those  occasions  becomes 
void. 

57.  Where  persons  reciprocally  promise,  firstly  to  do  certain  things  which  are 
legal,  and,  secondly,  under  specified  circumstances,  to  do  certain  other  things  which 
are  illegal,  the  first  set  of  promises  is  a  contract,  but  the  second  is  a  void  agreement. 

Illustration. 

A  and  B  agree  that  A  shall  sell  B  a  house  for  10,000  rupees,  but  that,  if  B  uses  it  as  a 
gambling  house,  he  shall  pay  A  50,000  rupees  for  it. 

The  first  set  of  reciprocal  promises  namely,  to  sell  the  house  and  to  pay  10,000  rupees  for  it, 
is  a  contract. 
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'I'he  second  set  is  for  an  unlawful  object,  namely,  that  B  may  use  the  house  as  a  gambling 
house,  and  is  a  void  agreement. 

58.  In  the  case  of  an  alternative  promise,  one  branch  of  which  is  legal  and  the 
other  illegal,  the  legal  branch  alone  can  be  enforced. 

Illustr(dion. 

A  and  R  nsrree  thnfc  A  shall  pay  B  1,000  rupees,  for  wliich  B  shall  afterwards  deliver  to  A 
either  rice  or  smuggled  opium. 

This  is  a  valid  contract  to  deliver  rice,  and  a  void  agreement  as  to  the   opium. 
Appropriation  of  Payments. 

59.  Where  a  debter,  owing  several  distinct  debts  to  one  person,  makes  a  pay- 
ment to  him,  either  with  express  intimation,  or  under  circumstances  implying,  that 
the  payment  is  to  be  applied  to  the  discharge  of  some  particular  debt,  the  payment, 
if  accepted,  must  be  applied  accordingly. 

llluslrai'ions. 

{a.)  A  owes  B,  among  other  debts,  1,000  rupees  upon  a  promissory  note,  wlich  falls  due  on 
the  first  .Tune.  He  owes  IJ  no  otht^r  debt  of  that  amoiint  On  the  fi'st  .June  A  pays  to  B  1,00l> 
rupees.     The  payment  is  to  be  applied  to  the  discharge  uf  the  promissory  nate. 

{h.)  A  owes  to  B,  among  other  debts,  the  sum  of  567  rnppes.  B  writes  to  A  and  demands 
payment  of  this  sum,  A  sends  to  B  567  rupees.  This  payment  is  to  be  applied  to  the  discharge 
of  the  debt  of  which  B  had  demanded  payment. 

60.  Where  the  debter  has  ommitted  to  intimate,  and  there  are  no  other  cir- 
cumstances indicating,  to  which  debt  the  payment  is  to  be  applied,  the  creditor 
may  apply  it  at  his  discretion  to  any  lawful  debt  actually  due  and  payable  to  him 
from  the  debtor,  whether  its  recovery  is  or  is  not  barred  by  the  law  in  force  for  the 
time  being  as  to  the  limitation  of  suits, 

61.  Where  neither  party  niakea  any  appropriation,  the  pxy.nent  shall  ba  applied 
in  discharge  of  the  debts  in  order  of  time,  wdiether  they  are  or  are  not  barred  by 
the  law  in  force  for  the  time  being  as  to  the  limitation  of  suits.  If  the  debts  are  of 
equal  standing,  the  payment  shall  be  applied  in  discharge  of  each  proportionably. 

Contracts  which  need  not  be  performed. 

62.  If  the  parties  to  a  contract  agree  to  substitute  a  new  contract  for  it,  or  to 
rescind  or  alter  it,  the  original  contract  need  not  be  performed. 

Illustrations. 

(a.)  A  owes  money  to  B  under  a  contract.  It  is  agreed  between  A,  B  and  C  that  B  shall 
thenceforth  acc^-pt  C  as  his  debtor  instead  of  A.  The  old  debt  of  A  to  B  is  at  an  end,  smd  a  new- 
debt  from  C  to  B  has  been  contracted. 

(h.)  A  owes  B  10,000  rupees.  A  enters  into  an  arrangement  with  B,  an^i  gives  B  a  mortgage 
of  his  (A's)  estate  for  5,0uO  rupees  in  place  of  the  debt  of  10,OuO  rupees.  This  is  a  new  con  tract 
and  extinguishes  the  old. 

(c.)  A  owes  B  1,000  rupees  under  a  contract.  B  owes  C  1,000  rupees.  B  orders  A  to 
credit  C  with  1,000  rupees  in  his  books,  but  C  doet*  n:)t  absent  to  the  arrangement.  B  still  owes  0 
1,000  rupees,  and  no  new  contract  has  been   entered  into. 

63.  Every  promisee  may  dispense  with,  or  remit  wholly  or  in  part,  the  per- 
formance of  the  promise  made  to  him,  or  may  extend  the  time  for  such  performance, 
or  may  accept  instead  of  it  any  satisfaction  wdiich  he  thinks  fit. 

Illustrations.  . 

(a.)  A  promises  to  paint  a  picture  for  B.  B  afterwards  forbids  him  to  do  so.  A  is  no  longer 
bound  to  perform  the  promise. 

{b.)  A  owes  B  5,000  rupees.  A  pays  to  B,  and  B  nccepts,  in  satisfaction  of  the  whole  flebfc 
2.000  rupees  paid  at  the  time  and  place  at"  which  the  5,000  rupees  were  payable.  The  whole  debt 
is  discharged. 
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(r.)  A  owes'B  5,000  rupees.  C  pays  to  B  1,000  rnppcs,  and  B  Accepts  them,  in  satisfaction 
of  his  claim  on  A.     This  payment  is  a  discharge  of  the  whole  claim. 

(d  )  A  owes  B,  under  a  contract,  n  sum  o^  money,  the  amount  of  which  has  not  been  ascer* 
tained.  A.  without  asiertainincr  tlie  amount,  pives  to  H,  and  H,  in  satisfaction  tliereof,  accepts, 
^he  sum  of  2,000  rupees.     This  is  a  discharge  of  the  whole  debt,  whatever  may  be  its    amount. 

{e.)  A  owes  B  2,000  rupees,  and  is  also  indebted  to  other  creditors.  A  makes  an  arrange- 
ment with  his  creditors,  including  B,  to  pay  them  a  compensation  of  eight  annas  in  the  rupee  up- 
on them  respective  demands.     Payment  to  B  of  1,000  rupees  is  a  discharge  of  B's  demand. 

64.  AMien  a  person,  at  whose  option  a  contract  is  voidable,  rescinds  it,  the 
other  party  thereto  need  not  perform  an j  promise  therein  contained  in  which  he  is 
promisor.  The  pai-ty  rescinding  a  voidable  contract  shall,  if  he  have  received  any 
benefit  therennder  from  another  party  to  snch  contract,  restore  such  -benefit,  so  far 
as  may  be,  to  the  person  from  whom  it  was  received. 

65.  When  an  agreement  is  discovered  to  be  void,  or  when  a  contract  becomes 
void,  any  person  who  has  received  any  advantage  under  such  agreement  or  contract 
is  boimd  to  restore  it  or  to  make  compensation  for  it  to  the  person  from  whom  he 
received  it. 

Illustrations. 

{a.)  A  pays  B  1,000  rupees  in  consideration  of  B's  promising  to  marry  C,  A's  daughter.  C 
is  dead  at  the  time  of  the  promise.     The  agreement  is  void,  but  B  must  repay  A  the   1,000  rupees. 

(b.)  A  c mtracts,  with  B  to  deliver  to  him  250  maunds  of  rice  before  the  first  of  May.  A  de- 
livers 130  maunds  only  before  that  day,  and  none  after.  B  retains  the  130  maunds  after  t^he  first 
of  May.     lie  is  bound  to  pay   A   for    them. 

(c  )  A,  a  singer,  contracts  with  13,  the  manager  of  a  theatre,  to  sing  at  his  theatre  for  the 
lAvo  nights  in  every  week  during  the  next  two  mouths,  and  B  engages  to  pay  her  a  hundred  rupees 
for  each  night's  performance.  On  the  sixth  night,  A  wilfully  absents  herself  from  the  theatre,  and 
B,  in  consequence,  rescinds  the  contract.     B  must  pay  A  for  the  five  nights  on  which  she  had  sung. 

{d.)  A  contracts  to  sing  for  1,000  rupees,  which  are  paid  in  advance.  A  is  too  ill  to  sing. 
A  is  not  bound  to  make  compensation  to  B  for  the  loss  of  the  profits  which  B  would  have  made  if 
A  had  been  able  to  sing,  but  must  refund  to  B  the  1,000  rupees  paid  in  advance. 

&Q.  The  rescission  of  a^ voidable  contract  may  -be  connnunicated  or  revoked 
in  the  same  manner,  and  subject- to  the  same  rules,  as  apply  to  the  communication 
or  revocation  of  a  proposal. 

67.  If  any  promisee  ne^ects  or  refuses  to  afford  the  promisor  reasonable 
.facilities  for  the  performance  of  his  promise,  the  promisor  is  excused  by  such  neglect 
or  refusal  as  to  any*  non-performance  caused  thereby. 

Illustration. 

(a.)     A  contracts  with  B  to  repair  B's  house. 

B  neglects  or  refuses  to  point  out  to  A  the  places  in  which  his  house  requires  repair. 

B  is  excused  for  the  non  performance  of  the  contract,  if  it  is  caused  by  such  neglect  or  refusal. 


CHAPTER  V. 

Of  certain  Relations  resembling  those  created  by  Contract. 

68.  If  a  person,  incapable  of  entering  into  a  contract,  or  any  one  whom  he  is 
legally  bound  to  support,  is  supplied  by  another  person  with  necessaries  suited  to 
his  condition  in  life,  the  person  who  has  furnished  such  supplies  is  entitled  to  be 
reimbursed  from  the  property  of  such  incapable  person. 

Illustrations. 

(a.)  A  supplies  B,  a  lunatic,  with  necessaries  suitable  to  his  condition  in  life.  A  is  entitled  to 
be  reimbursed  from  B's  property. 

(6.)  A  supplies  the  wife  and  children  of  B,  a  lunatic,  -with  necessaries  suitable  to  their  condi- 
tion in  life.     A  is  entitled  to  be  reimbursed  Irom  B's  property. 
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69.  A  person,  who  is  interested  in  the  payment  of  money  which  another  is 
bound  by  kw  to  pay,  and  who  therefore  pays-  it,  is  entitled  to  be  reimbursed  by  the 
other. 

Illustration. 

B  holds  land  in  Bengal  on  a  lease  granted  by  A,  the  zamindar.  The  revenue  payable  by  A  to 
the  Government  being  in  arrear,  his  land  is  advertised  for  sale  by  the  Government.  Under  the 
revenue  law,  the  consequence  of  such  sale  will  be  the  annulment  of  B's  lease.  B,  to  prevent  the 
sale  and  the  consequent  annulment  of  his  own  lease,  pays  to  the  Government  the  sura  due  from  A. 
A  is  bound  to  make  good  to  B  the  amount  so  paid. 

70.  Where  a  person  lawfully  does  anything  for  another  person,  or  delivers 
anything  to  him,  not  intending  to  do  so  gratuitously,  and  such  other  person  enjoys 
the  benefit  thereof,  the  latter  is  bound  to  make  compensation  to  the  former  in  res- 
pect of,  or  to  restore,  the  thing  so  done  or  delivered. 

Illustrations 

{a.)  A,  a  tradesman,  leaves-  goods  at  B's  bouse  by  mistake.  B  treats  the  good  as  his  own. 
He  is  bound  to  pay  A  for  them. 

(b.)  A  saves  B's  property  from  fire.  A  is  not  entitled  to  compensation  from  B,  it  the  circum- 
stances show  that  he  intended  to  act  gratuitously. 

71v  A  person  who  finds  goods  belonging  to  another,  and  takes  them  into  his 
custody,  is  subject  to  the  same  responsibility  as  a  bailee. 

72;  A  person  to  whom  money  has  been  paid  or  any  thing  delivered  by  mistake 
or  under  coercion,  must  repay  or  return  it. 

Illustrations. 

(a.)  A  and  B  jointly  owe  100  rupees  to  C  A  alone  pays  th6  amount  to  C,  and  B,  not  know- 
ing this  fact,  pays  100  rupees  over  again,  to  C.     C  is  bound  to  repay  the  amount  to  B. 

(b.)  A  railway  company  refuses  to  deliver  up  certain  goods  to  the  consignee,  except  upon  the 
payment  of  an  illegul  charge  for  carriage.  The  consignee  pays  the  sum  charged  in  order  to  obtain 
the  goods.     He  is  entitled  to  recover,  so  much  of  the  charge  as  was  illegally  excessive. 


GHAPTER  yi. 

Of  the  Consequejtces  of  Breach  of  Contract. 

73.  When  a  contract  has  been  broken,  the  party,  who  suffers  by  such  breach, 
is  entitled  to  receive  from  the  party,  who  has  broken  the  contract,  compensation  for 
any  loss  or  damage,  caused  to  him  thereby,  which  naturally  arose  in  the  usual 
course  of  things  from  such  breach,  or  which  the  parties  knew,  when  they  made  the  con- 
tract, to  be  likel}'  to  result  from  the  breach  of  it. 

Such  compensation  is  not  to  be  given  for  any  remote  and  indirect  loss  or  dam- 
age sustained  by  reason  of  the  breach. 

When  an  obligation  resembling  those  created  by  contract  has  been  incurred 
and  has  not  been  discharged,  any  person,  injured  by  the  failure  to  discharge  it,  is 
entitled  to  receive  the  same  compensation  from  the  party  in  default  as  if  such  per- 
son had  contracted  to  discliarge  it  and  had  broken  his  contract. 

Explanation. — In  estimating  the  loss  or  damage  arising  from  a  breach  of  con>- 
tract,  the  means  which  existed  of  remedying  the  inconvenience  caused  by  the  noiL- 
performance  of  the  contract,  must  be  taken  into  account. 

Illustrations. 

(a )     A  contracts  to  sell  and  deliver  50  raaunds  of  saltpetre  to  B,  at  a  certain  price  to  be  paitP 
on  delivery.      A  breaks  his  promise.    B  is  entitled  to  receive  from  A,  by  way  of  compensation,  the 
«um.  if  any,  by  which  the  contract  price  falls  short  of  the  price  for  wliich  B  might  have   obtained 
50  maunds  of  saltpetre  of  like  quality  at  the  time  when  the  saltpetre  ought  to  have  been  delivered. 
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(5.)  A  hires  B's  sliip  to  po  to  Bombay  and  there  take  on  board,  on  the  first  of  January,  a 
cnrjjo,  which  A  is  to  provide,  and  to  bring  it  to  Calcutta,  the  freight  to  be  paid  when  earned  B'» 
ship  does  not  go  to  Bombay,  but  A  has  opportunities  of  procuring  suitable  conveyance  for  the 
cargo  up<in  terms  as  advantage  )us  as  tliose  on  which  he  liad  chartered  the  ship.  A  avails  himijclf 
of  those  opporrunitie'j,  but  is  put  to  trouble  and  expense  in  doing  so.  A  is  entitled  to  receive 
compensation  Worn  B  in  respect  tf  such  trouble  and  expense. 

(c.)  A  contracts  to  b«jy  of  B.  at  a  stated  price,  50  niaunds  of  rice,  no  time  being  fixed  for 
delivery.  A  afterwards  informs  B  tl»at  ho  will  not  accept  the  rice  if  tendered  to  him.  B  in  enti- 
tled to  receive  from  A.  by  way  of  compen>ation,  the  amount,  if  any  by  which  the  contract  price 
exceeds  that  which  B  can  obtain  for  the  rice  at  the  time  when  A  informs  B  that  he  will  not  accept 
it. 

(d.)  A  contracts  to  buy  B's  ship  for  60,000  rupees,  but  breaks  his  promise,  A  must  pay  to  B, 
by  way  of  comi>eusati  in,  the  excess,  if  >»ny,  of  tlio  contract  price  over  the  price  which  B  can  obtain 
for  the  ship  at  the  time  of  the  breach  of  promise. 

ffi.)  A,  the  owner  of  a  boat,  contracts  with  B  to  take  a  car^o  of  jute  to  Mjrzapiir,  for  sale  at 
that  place,  starting  on  a  specified  d;iy.  Tlie  boat,  owing  to  some  avoidable  cause,  docs  not  start  ab 
the  time  appointed,  whereby  the  arrival  of  the  cargo  at  Alirzapur  is  delayed  beyond  the  time 
when  it  would  have  arrived  if  the  boat  liad  sailed  according  to  the  contract.  Afte:  that  date,  and 
before  the  arrival  of  the  cargo,  the  price  of  jute  falls.  The  measure  of  the  connxMJsation  payable 
to  B  by  A  is  the  dilVerence  between  the  price  wliich  B  could  have  obtained  for  the  caruo  at  Mirza- 
piir  at  the  time  when  it  would  have  arrived  if  forwarded  in  due  course,  and  its  market  price  at 
the  time  when  it  actually  arrived. 

(  /. )  A  contracts  to  repair  B's  house  in  a  certain  manner,  and  receives  p<ayment  in  advance. 
A  repairs  the  house,  but  not  aceording  to  contract.  B  is  entitled  to  recover  from  A  the  cost  of 
making  the  repairs  conform  to  the  (.'ontract. 

(o  )  A  contracts  to  let  his  ship  to  B  for  a  year  from  the  first  of  January,  for  a  certain  price. 
Freights  rise,  and,  on  the  first  of  January,  the  hire  obtainable  for  the  ship  is  higher  than  the- 
contract  price.  A  breaks  his  promise  He  must  pay  to  B,  hy  Wiiy  of  compensation,  a  sum  equal  to 
ihe  ditierc'.u'e  between  the  contract  price  and  the  price  for  which  B  could  hire  a  similar  ship  for  a 
year  on  and  from  the  first  ot  January 

(i.)  A  contracts  to  supply  B  with  a  certain  quantity  of  iron  at  a  fixed  price,  being  a  higher 
price  than  that  for  which  A  could  procure  and  deliver  the  iron.  B  wrongfully  refu.ses  to  receive- 
the  iron.  B  must  pay  to  A,  by  way  ot  compensation,  the  difference  l>etweea  the  contract  price  of 
the  iron  and  the  sum  for  which  A  could  have  obtained  and  delivered  it. 

(».)  A,  delivers  to  B,  a  conimon  carrier,  a  machine  to  l>e  conveyed,  without  delay,  to  A** 
mills,  informing  15  that  his  mill  is  stopped  for  want  of  the  machine.  B  unreasonably  delays  the 
delivery  of  the  machine,  and  A,  in  consequence,  loses  a  profitable  contract  with  the  G<ive  nment. 
A  is  entitled  to  receive  fr  .m  H,  by  way  of  co'.npensntion,  the  average  amount  of  profit  which 
would  have  been  made  by  the  working  of  the  mill  during  tlie  time  that  delivery  of  it  was  delayed, 
but  not  the  loss  sustained  tln*ough  the  loss  of  the  Government  contract. 

{j  )  A,  having  contracted  with  B  to  supply  B  with  1,000  tons  of  iron  at  100  rupees  a  ton,  to 
be  delivered  at  a  stated  time,  contracts  witii  C  for  the  purchase  of  1,(K)0  tons  of  iron  at  80  rr.pees 
a  ton.  telling  U  that  he  does  so  f  >r  the  purpose  of  performing  hi?  contract  with  B.  C  fails  to  per- 
lorm  his  contract  with  A,  who  cannot  procure  other  iron,  and,  B  in  consequence,  rescinds  the 
contract.  U  must  pay  to  A  20.000  rupees,  being  the  profit  which  A  would  have  made  by  the 
perfutmance  of  his  contract  with  B. 

{k.)  A  contracts  with  B  to  make  and  deliver  to  B,  by  a  fixed  day,  for  a  specified  price,  a 
certain  piece  of  machinery.  A  does  not  deliver  the  piece  of  machinery  at  the  time  specified,  and,  in 
conseqtience  of  this,  B  is  obliged  to  procure  another  at  a  higlier  price  than  tliat  which  he  was  to 
have  paid  to  A,  and  is  prevented  from  performing  a  contract,  which  B  had  made  with  a  third 
person  at  the  time  of  his  contract  with  A  (but  which  had  not  been  then  comnmnicated  to  A),  and 
is  compelled  to  make  compensation  for  breach  of  that  contract.  A  must  pay  to  B,  by  way  ot 
compensation,  the  difforence  between  the  contract  price  of  the  piece  of  macliinery  and  the  sum 
paid  by  B  for  another,  but  not    ae  sum  piid  hy  B  to  the  third  person  by  way  of  compensation. 

(/.)  A,  a  builder,  contracts  to  erect  and  finish  a  house  by  tne  first  of  January,  in  order  that 
B  may  give  possession  of  it  at  that  time  to  C,  to  whom  B  has  contracted  to  let  it.  A  is  informed  of 
the  contract  between  B  and  C.  A  builds  the  house  so  badly  that,  before  the  first  of  January,  it 
fjtils  duwn  and  has  to  be  re-buiit  by  B.  who,  in  consequence,  loses  the  rent  which  he  was  to  have 
received  from  C.  and  is  obliged  to  make  compensation  to  C  for  the  breach  of  his  contract.  A  must 
make  compensation  to  B  for  the  cost  of  re-buikling  the  house,  for  the  rent  lost,  and  for  the  com- 
pensation made  to  C. 

(in.)  A  sells  certain  merchandise  to  B  warranting  it  to  be  of  a  particular  quality,  and  B,  in 
reliance  upon  this  warranty,  sells  it  ^o  C  with  a  similar  warranty.  The  goods  prove  to  be  not 
according  to  the  warranty,  and  B  becomes  liable  to  pa)  C  a  sura  of  money  by  way  of  compensation, 
P  is  entitled  to  be  reimbursed  tliis  sum  by  A, 
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(».)  A  contracts  to  pny  a  sum  of  money  to  B  on  a  day  specified.  A  doe^  not  pay  the  money 
on  that  d:»y.  H,  in  consequence  of  nob  receivin<i;  the  money  on  tliat  day,  is  unable  to  pny  his  debt?, 
and  is  totally  ruined.  A  is  not  liable  to  make  ufood  to  B  aiiything  except  tlie  principal  sum  he 
contracted  to  pay.  t^^gether  with  interest    up  to  the  day  of  payment. 

(o.)  A  contracts  t:>  deliver  50  maun<is  of  saltpetre  to  B  on  the  first  of  January,  at  a  certain 
price.  B  afterwarils,  before  the  first  of  .lanu  try,  contracts  to  sell  the  saltpetre  to  <'  at  a  price 
higher  than  the  market  p- ice  of  tlic  first  of  January.  A  breaks  his  promise.  In  estimating 
the  compensation  payable  by  A  to  B,  the  market  price  of  the  first  of  January,  and  not  the  profit 
whicii  would  have  arisen  to  H  from  the  sab"  to  i ',  is  to  be  taken  into  account. 

(p.)  A  contracts  to  sell  and  deliver  500  l)ales  of  cotton  to  B  on  a  fixed  day.  A  knows  nothing 
of  B's  mode  of  conducting  his  business.  A  breaks  hie  promise,  and  B,  liaviuir  no  cotton,  is  obliged 
to  close  his  mill       A  is  not  respon-^ible   to  B  for  the  loss  caused  to  B  by  the  closing  of  the  mill. 

(q  )  A  contracts  to  sell  and  deliver  to  B,  on  the  first  of  January,  certain  clotli  whicli  B  intends 
to  manufacture  into  caps  of  a  pirticular  kind,  for  which  there  is  no  demand,  except  at  that  season. 
The  cloth  is  not  deliveied  till  after  the  appointed  time,  and  too  late  to  be  used  tliat  ^ear  in  making 
caps.  B  is  entitled  to  receive  from  A,  by  way  of  compensation,  the  dilference  between  the  con- 
tract price  of  tl»e  d  >tl»  and  its  m;irkefc  price  at  the  tiine  of  ddivery,  but  not  the  profits  whi(di  he 
expected  to  obtain  by  making  caps,  nor  i.lie  expenses  which  he  lias  been  put  to  in  making  prepara- 
tion for  the  manufacture. 

(/•.)  A,  a  ship-owner,  contracts  with  B  to  convey  him  from  Calcutta  to  Sydney  in  A's  ship, 
Bariinir  on  the  first  of  January,  and  B  pays  to  A,  by  way  of  deposit,  one  half  of  his  passage-money. 
The  ship  does  not  sail  on  the  first  of  January,  and  B,  after  being,  in  consequence,  detained  in 
Calcutta  for  some  time  and  tliereby  pun  to  so  ne  expense,  proceels  to  Sydney  in  anorher  vessel,  and, 
in  consequence,  arriving  too  late  in  J^ydney,  loses  a  sum  of  money,  A  is  liable  to  repay  to  B  his 
deposit  with  interest,  and  the  expense  to  which  he  is  put  by  his  detention  in  Calcutta,  and  the 
excess,  if  any,  of  the  passage  money  paid  for  the  second  ship  over  that  agreed  upon  for  the  first, 
but  not  the  sum  of  money  which  B  lost  by    arriving    i>yduey  too  late. 

74.  When  a  contract  has  been  broken,  if  a  sum  is  named  in  the  contract  aa 
the  amount  to  be  paid  in  case  of  such  breach,  the  party  complaining  of  the  breach  is 
entitled,  whether  or  not  actual  damage  or  loss  is  proved  to  have  been  caused  thereby, 
to  receive  from  the  party  who  has  broken  the  contract  reasonable  compensation  not 
exceeding  the  amount  so  named. 

Exception. — When  any  person  enters  into  any  bail-bond,  recognizance  or  other 
instrument  of  the  same  nature,  or,  under  the  provisions  of  any  law  or  under  the 
orders  of  the  Government  of  India  or  of  any  Local  Government,  gives  any  bond  for 
the  performance  of  any  public  duty  or  act,  in  which  the  public  are  interested,  he 
shall  be  liable,  upon  breach  of  the  condition  of  any  such  instrument,  to  pay  the  whole 
sum  mentioned  therein. 

Explanation. — A  person  who  enters  into  a  contract  with  Government  does  not 
necessarily  thereby  undertake  any  public  duty  or  promise  to  do  an  act  in  which  the 
public  are  interested. 

Ilhisf rations.  . 

(a.)  A  contracts  with  B  to  pay  B  Ks,  1,00  )  if  he  fails  to  pay  B  Rs.  5^0  on  a  given  day.  A 
fails  to  pay  M  Bs  500  on  that  day  li  is  entitled  to  recover  from  A  such  compensation,  not  exceed' 
ing  Hs.  1,000,  as  the  t'oiirt   considers  reasonable, 

(b.)  A  contracts  with  B  that  if  A  practises  as  a  surgeon  within  Calcutta  he  will  pay  B  Rs. 
5,000.  A  practises  as  a  surgeon  in  Calcutta.  B  is  entitled  to  such  compensation,  not  exceeding 
Ks.    5,0?0,  as  the  Court  considers  reasonable. 

(e.)  A  gives  a  recognizance  binding  him  in  a  penalty  of  Rs.  500  to  appear  in  Court  on  a  cer« 
tain  day.     He  forfeits  his  re'cognizance.     He  is  liable  to  pay  the  whole  penalty. 

75.  A  person  who  rightfully  rescinds  a  contract,  is  entitled  to  compensatiou 
for  any  damage  which  he  has  sustained  through  the  non-fulfiment  of  the  contract. 

Jiiustration. 
{a.)  A,  a  singer,  contracts  with  B,  the  manager  of  a  theatre,  to  sing  at  his  theatre  for  two 
nights  in  every  week  duiing  the  next  two  months,  and  li  euirages  to  pay  her  100  rupees  for  each 
night's  performance.  On  the  sixth  iiight,  A  wdfnlly  ab.sents  lierself  from  the  theatre,  and  B,  in 
consequence,  rescinds  the  contract.  B  is  entitled  to  claim  compensation  for  the  damage  which  he 
has  sustained  throujfh  the  non-fulfilment  of  the  contract. 


116 


A€T  No.  IX  OF  1672.  [  li^aonii 


CHAPTER  VII. 

SALE  OF  GOODS. 

When  property  in  goods  sold  passes. 

76  In  this  chapter,  the  word  'goods'  means  and  includes  every  kind  of  move- 
ftble  property. 

77.  Sale  is  thft  exchange  of  property  for  a  price.  It  involves  the  tmnsfer  of 
the  o^^lership  of  the  thing  sold  from  the  seller  to  the  buyer. 

78.  Sale  is  effected  by  offer  and  acceptance  of  ascertained  goods  for  a  price, 

or  of  a  price  for  ascertained  goods, 

together  with  payment  of  the  price  or  delivery  of  the  goods,  or  with  tender,  part 
paymont,  earnest,  or  part  deliver}^,  or  with  an  agreement,  express  or  implied,  that  the 
payment  or  delivery,  or  both,,  shall  be  postponed. 

Where  there  is  a  contract  for  the  sale  of  ascertained  goods,  the  property  in  the 
goods  sold  passes  to  the  buyer  when  the  whole  or  part  of  the  price,  or  when  the 
earnest,  is  paid,  or  when  the  whole  or  part  of  the  goods  is  delivered. 

If  the  parties  agree  expressly,  or  by  implication,  that  the  payment  or  delivery,  or 
both,  shall  be  postponed,  the  property  passes  as  soon  as  the  proposal  for  sale  is  accepted. 

Illustrations. 

fa. )  B  offers  to  bny  A^s  horse  for  500  rupees.  A  accepts  B'^  offer,  and  delivers  the  horse  to 
B.     The  horse  becomes  B's  property  on  delivery. 

(b  )  A  sends  goods  to  B,  with  the  request  that  he  will  buy  them  at  a  stated  price  if  ha 
approves  of  them,  or  return  them  it  he  does  not  approve  of  them.  B  returns  the  goods,  and  informs 
A  that  he  approves  of  them.     The  goods  become  B's  when  B  retains  them. 

(c.)  B  offers  A,  for  his  horse,  1,000  rupees,  the  horse  to  be  deliverod  to  B  on  a  stated  day, 
find  the  price  to  be  paid  on  another  stated  day,  A  accepts  the  offer.  The  horse  becomes  B's  as 
soon  as  the  proposal  is  accepted. 

(d.J  B  offers  A,  for  his  horse,  1,000  rupees  on  a  month's  credit.  A  accepts  the  offer.  The 
horse  becomes  B's  as  soon  as  the  offer  is  accepted.. 

(e.J  B,  on  the  first  January,  offers  to  A,  for  a  quantity  of  rice,  2,000  rupees,  to  be  paid  on. 
the  first  March  following,  the  rice  not  to  be  taken  away  till  paid  for.  A  accepts  the  offer.  The 
rice  becomes  B's  as  soon  as  the  offer  is  accepted. 

79.  Where  there  is  a  contract  for  the  sale  of  a  thing  which  has  yet  to  be 
ascertained,  made,  or  finished,  the  ownership  of  the  thing  is  not  transferred  to  the 
buyer  until  it  is  ascertained,  made,  or  finished. 

lUusiration^. 

B  orders  A,  a  barge-builder,  to- make  him  a  barge.  The  price  is  no*  made  payable  by  instal- 
ments. VVhile  the  barge  is  building,  B  pays  to  A^  money  from  time  to  time  on  account  of  the  price 
Tlie  ownership  of  the  barge  does  not  pass  to  B  until  it  is-  finished, 

80.  Where,  by  a  contract  for  the  sale  of  goods,  the  seller  is  to  do  anything  to 
them  for  the  purpose  of  putting  them  into  a  state  in  whichthe  buyer  is  to  take  them^ 
the  sale  is  not  complete  until  such  thing  has  been  done. 

Illustration. 

{a.)  A,  a  ship-builder,  contracts  to  sell  to  B,  for  a  stated  price,  a  vessel  which  is  lying  in  A's" 
yard  ;  the  ve.«sel  to  be  rigged  and  fitted  for  a  voyage,  and  the  price  to  be  paid  on  del  very.  Under 
the  contract,  the  property  in  the  vessel  does  not  pass  to  B  until  the  vessel  has  been  rigged,  fitted 
up,  and  delivered. 

81.  Where  anything  remains  to  be  done  to  the  goods  by  the  seller  for  the 
purpose  of  ascertaining  the  amount  of  the  price,  the  sale  is  not  complete  until  this 
has  been  done. 
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Illustrations. 

{a.)  A,  owner  of  a  stack  of  bar\r,  contracts  to  sell  it  to  B,  weigh  and  deliver  it,  at  100  rupees 
per  ton.  B  agrees  to  take  and  pay  for  it  on  a  certain  day.  Fart  is  weiglied  and  delivered  to  B; 
the  ownership  of  the  residue  is  not  transferred  to  B  until  it  has  been  weighed  pursuant  to  the 
contract. 

(i  )  A  contracts  to  sell  a  heap  of  clay  to  B  at  a  certain  price  per  ton.  B  is,  hy  the  contract, 
to  load  the  clay  in  his  own  carts,  and  to  weigh  each  load  at  a  certain  weighing  machine,  which  his 
carts  must  pass  on  their  way  from  A's  ground  to  B's  place  of  deposit.  Here,  nothing  more  remains 
to  be  done  by  the  seller;  the  sale  is  complete,  and  the  ownership  of  the  heap  of  clay  is  transferred 
at  once. 

82.  Where  the  goods  are  not  ascertained  at  the  time  of  making  the  contract 
of  sale,  it  is  necessary  to  the  completion  of  the  sale  that  the  goods  shall  be  ascertained. 

Illustration. 

A  agrees  to  sell  to  B,  20  tons  of  oil  in  A's  cisterns.  A's  cisterns  contain  more  than  20  tons  of 
oil.     No  portion  of  the  oil  has  become  the  property  of  B. 

83.  Where  the  goods  are  not  ascertained  at  the  time  of  making  the  agree- 
ment for  sale,  but  goods  answering  the  description  in  the  agreement  are  subsequently 
appropriated  by  one  party,  for  the  purpose  of  the  agreement,  and  that  appropriation 
is  assented  to  by  the  other,  the  goods  have  been  ascertained,  and  the  sale  is  complete. 

Illustration. 

A,  having  a  quantity  of  sugar  in  bulk,  more  than  sufficient  to  fill  20  hogsheads,  contracts  to 
Bell  B  20  hogsheads  of  it.  Afterthe  contract,  A  fills  20  hogsheads  with  the  sugar,  and  gives  notice 
to  B  that  the  hog.-sheads  are  ready,  and  requires  iiim  to  take  them  away.  B  says  he  will  take  them 
as  soon  as  he  can.  By  this  appropriation  by  A,  and  assent  by  B,  the  sugar  becomes  the  property 
ofB. 

84.  Where  the  goods  are  not  ascertained  at  the  time  of  making  the  contract 
of  sale,  and,  by  the  terms  of  the  contract,  the  seller  is  to  do  an  act  with  reference 
to  the  goods  which  cannot  be  done  until  they  are  appropriated  to  the  buyer,  the 
seller  has  a  right  to  select  any  goods  answering  to  the  contract,  and  by  his  doing 
so,  the  goods  are   ascertained. 

Illustration. 

B  agrees  with  A  to  purchase  of  him,  at  a  stated  price,  to  be  paid  on  a  fixed  day,  50  maunds  of 
rice  out  of  a  larger  quantity  in  A's  granary.  It  is  agreed  that  B  shall  send  sacks  for  the  rice,  and 
that  A  shall  put  the  rice  into  them.  B  does  so,  and  A  puts  50  maunds  of  rice  into  the  sacks.  The 
goods  have  been  ascertained. 

85.  Where  an  agreement  is  made  for  the  sale  of  immoveable  and  moveable 
property  combined,  the  ownership  of  the  moveable  property  does  not  pass  before  the 
transfer  of  the  immoveable  property. 

Illustration. 

A  agrees  with  B  for  the  sale  of  a  house  and  furniture.  The  ownership  of  the  furniture  does 
not  pass  to  B  until  the  house  is  conveyed  to  B. 

86.  When  goods  have  become  the  property  of  the  buyer,  he  must  bear  any 
loss  arising  from  their  destruction  or  injury. 

Illustrations. 

{a.)  B  offers,  and  A  accepts,  100  rupees  for  a  stack  of  firewood  standing  on  A's  premises,  the 
fire-wood  to  be  allowed  to  remain  on  A's  premises  till  a  certain  day,  and  not  to  be  taken  away  till 
paid  for.  Before  payment,  and  while  the  firewood  is  on  A's  premises,  it  is  accidentally  destroyed 
by  fire.     B  must  bear  the  loss. 

(6.)  A  bids  1,000  rupees  for  a  picture  at  a  sale  by  auction.  After  the  bid,  it  is  injured  by 
an  accident.  If  the  accident  happens  before  the  hammer  falls,  the  loss  falls  on  the  seller  j  if  after- 
wards,  on  A. 

87.  When  there  is  a  contract  for  the  sale  of  goods  not  yet  in  existence,  the 
ownership  of  the  goods  may  be  transferred  by  acts  done,  after  the  goods  are  produced, 
in  pursuance  of  the  contract,  by  the  seller,  or  by  the  buyer  with  the  seller's  assent. 
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Illustrations.  ^ 

(a.)  A  contiacts  to  sell  to  B,  for  a  stated  price,  all  the  indigo  which  shall  be  produced  at  A's 
factory  during  the  ensuing  yi'ar.  A,  when  tho  indigo  has  been  nnuuifncturod  gives  B  an  acknow- 
leilgnient  that  he  holds  the  indigo  at  his  disposal.  The  ownership  of  the  iudigo  vests  in  B  from 
tl)edato  of  the  acknowledgment. 

(J.)  A.  for  a  stated  price,  contracts  that  B  may  taUe  and  sell  any  crops  tliat  shall  he  growti 
on  A's  land  in  succession  to  the  crops  then  standiTig.  Under  this  contract.  B,  with  the  assent  of 
A,  takes  possession  of  s>me  crops  grown  in  succession  to  the  crops  stan<ling  nt  the  time  of  the  con-* 
tract.     The  ownership  of  the  crops,  when  taken  possession  of,  vests  in  B. 

(c.)  A,  for  a  stated  price,  contracts  that  B  may  take  and  sell  any  crops  that  shall  be  grown 
on  his  land  in  succession  to  tlie  crops  then  standing.  Under  this  contract,  B  applies  to  A  for 
jjossessiou  of  some  crops  grown  in  succession  to  the  crops  whicii  wi^re  standing  at  the  time  of  tlia 
contract.  A  refuses  to  give  possession.  The  ownership  of  the  crops  has  riot  passed  to  B,  thougli 
A  may  commit  a  breach  of  contract  in  refusing  to  give  possession. 

88.  A  contract  for  the  sale  of  goods  to  bo  delivered  at  a  future  day  is  binding, 
though  the  goods  are  not  in  the  possession  of  the  seller  at  the  time  of  making  the 
contract,  and  though,  at  that  time,  he  has  no  reasonable  expectation  of  acquiring 
them  otherwise  than  by  purchase. 

Tlltistrafion. 

A  contracts,  on  the  first  January,  to  sell  B  50  shares  in  the  East  Indian  UaHway  ^'ompany,  to 
he  delivered  and  paid  for  on  the  ftrst  March  of  the  same  year.  A,  at  the  time  of  nuiking  the  con- 
tru'-.t  is  not  in  possession  of  any  shares.      The  contract  is  valid, 

89.  Where  the  price  of  goods  sold  is  not  fixed  by  the  contract  of  sale,  the 
buyer  is  bound  to  pay  the  seller  such  a  price  as  the  Court  considers  reasonable. 

Illustralion. 

B,  livins  at  Patna,  orders  of  A,  a  coach-builder  at  Calcutta,  a  carriage  of  a  particular  descrip- 
tion. Nothing  is  said  by  either  as  to  the  price.  The  order  having  been  executed,  and  the  price 
being  in  dispute  between  the  buyer  and  the  seller,  the  Court  must  decide  what  price  it  considers 
reasonable. 

Delivery. 

90.  Delivery  of  goods  sold  may  be  made  by  doing  anything  which  has  the 
effect  of  putting  them  in  the  possession  of  the  buyer,  or  of  any  person  authorized  to 
hold  them  on  his  behalf. 

Illustraiions. 

(a.)  A  sells  to  B  a  horse,  and  causes  or  permits  it  to  be  removed  from  A's  stables  to  B's, 
The  removal  to  B's  stable  is  a  delivery. 

(i.)  B,  in  England,  orders  100  bales  of  cotton  from  A,  a  merchant  of  Bombay,  and  sends  hi» 
own  ship  to  Bombay  for  the  cotton,     'j'he  putting  the  cotton  on  board  the  siiip  is  a  delivery  to  B. 

(c.)  A  sells  to  B  certain  specific  goods  which  are  locked  up  in  a  godown.  A  gives  B  the  key 
of  the  godown,  in  order  that  he  may  get  the  goods.     This  is  a  delivery. 

{(f.)  A  sells  to  B  five  specific  casks  of  oil.  The  oil  is  in  the  warehouse  of  A.  B  sells  the 
five  casks  to  C.  A  receives  warehouse  rent  f.»r  tht^m  from  C.  'J'his  amounts  to  a  delivery  of  the 
oil  to  C,  as  it  shows  an  assent  on  the  part  of  A  to  hold  the  goods  as  warehou>emau  of  C. 

(e.)  A  sells  to  B  50  niaunds  of  rice  in  the  possession  of  C,  a  warehouseman.  A  gives  B  an 
order  to  C  to  transfer  the  rice  to  B,  and  C  assents  to  such  order,  and  transfers  the  rice  in  his  books 
to  B.     'i  his  is  a  delivery. 

(/.)  A  agrees  to  sell  B  five  tons  of  oil,  at  1,000  rupees  per  ton.  to  be  paid  for  at  the  time  of 
delivery.  A  gives  to  i",  a  wharfinger,  at  whose  whart  he  had  twenty  tons  of  the  oil,  an  order  to 
transfer  five  of  them  into  the  name  of  B,  C  makes  the  transfer  in  his  books,  and  gives  A's  cleik  a 
notice  of  the  transfer  for  B.  A's  clerk  takes  tlie  transfer  notic6  to  B,  and  offers  to  give  it  him  on 
payment  ol  the  price  of  the  oil.  B  refuses  to  pay.  !  here  has  been  no  delivery  to  B,  as  B  never 
as^ented  to  nsake  C  his  agent  to  hold  lor  him  the  five   tons  selected  by  A. 

91.  A  delivery  to  a  wharfinger  or  carrier  of  the  goods  sold,  has  the  same  effect 
as  a  delivery  to  the  buyer^  but  does  not  render  the  buyer  liable  for  the  price  of  good g 
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which  do  not  reach  him,  unless  the  delivery  is  so  made  as  to  enable  him  to  hold  the 
wharfinger  or  carrier  responsible  for  the  safe  custody  or  delivery  of  the  goods. 

Illustration, 

B,  at  Agra,  orrlers  of  A,  who  lives  at  Calcutta,  three  casks  of  oil  to  be  sent  to  him  by  railway, 
A  takes  three  casks  of  oil  directed  to  B  to  the  railway  station,  and  leaves  them  there  without  con- 
forming to  the  rules  which  must  be  complied  with  in  order  to  render  the  Railway  Company  respon- 
sible for  tlieir  safety.  The  goods  do  not  reach  B.  There  has  not  been  a  sufficient  delivery  to 
charge  B  in  a  suit  for  the  price 

92.  A  delivery  of  part  of  goods  in  progress  of  the  delivery  of  the  whole,  has 
the  same  effect,  for  the  purpose  of  passing  the  property  in  such  goods,  as  a  delivery 
of  the  whole  ;  but  a  delivery  of  part  of  the  goods,  with  an  intention  of  severing  it 
fronl  the  whole,  does  not  operate  as  a  delivery  of  the  remainder. 

Illustrations. 

[a.)  A  ship  arrives  in  a  harbour  laden  with  a  cargo  consigned  to  A,  the  buyer  of  the  cargo. 
The  captain  begins  to  dlsciiarge  it,  and  delivers  over  part  of  the  goods  to  A  in  progress  of  the 
delivery  of  the  whole.  This  is  a  delivery  of  the  cargo  to  A  [or  the  purpose  of  passing  the  property 
in  the  cargo. 

(h.)  A  sells  to  B  a  stock  of  fire- wood,  to  be  paid  for  by  B  on  dpllvery.  After  the  sale,  1? 
applies  for  and  obtains  from  A  leave  to  take  away  some  of  the  firewood.  This  has  not  the  legal 
effect  of  delivery  of  the  whole. 

(c.)  A  sells  50  maunds  of  rioe  to  B.  The  rice  remains  in  A's  warehouse.  After  the  sale,  B 
sells  to  C  10  maunds  of  the  rice,  a"d  A,  at  B's  desire,  sends  the  10  maunds  to  C.  This  has  not  the 
legal  effect  of  a  delivery  of  the  whole. 

93.  In  the  absence  of  any  special  promise,  the  seller  of  goods  is  not  bound  to 
deliver  them  until  the  buyer  applies  for  delivery. 

94.  In  the  absence  of  any  special  promise  as  to  delivery,  goods  sold  are  to  be 
delivered  at  the  place  at  which  they  are  at  the  time  of  the  sale  ;  and  goods  contract- 
ed to  be  sold  are  to  be  delivered  at  the  place  at  which  they  are  at  the  time  of  the 
contract  for  sale,  or,  if  not  then  in  existence,  at  the  place  at  Avhich  they  are 
produced. 

Seller's  Lien". 

95.  Unless  a  contrary  intention  appears  by  the    contract,  a  seller  has  a  lien  on 
sold  goods,  as  long  as  they  remain  in  his  possession,  and  the   price    or  any  part  of  it , 
remains  unpaid. 

96.  Where,  by  the  contract,  the  payment  is  to  be  made  at  a  future  day,  but 
no  time  is  fixed  for  the  delivery  of  the  goods,  the  seller  has  no  lien,  and  the  buyer  is: 
entitled  to  a  present  delivery  of  the  goods  without  payment.  But  if  the  buyer  be- 
comes insolvent  before  delivery  of  the  goods,  or  if  the  time  appointod  for  payment 
arrives  before  the  delivery  of  the  goods,  the  seller  may  retain  the  goods  for  the  price. 

Exj)lanation. — A  person  is  insolvent  v/ho  has  ceased  to  pay  his  debts  in  the 
usual  course  of  business,  or  who  is  incapable  of  paying  them. 


^^ft  Illustration. 


A  sells  to  B  a  quantity  of  sugar  in  A's  warehouse.  It  is  agreed  that  three  months'  credifc 
shall  be  given.  B  allows  the  sugar  to  remain  in  A's  wareliouse.  Before  the  expiry  of  the  three 
months,  B  becomes  insolvent.     A  may  retain  the  goods  for  the  price. 

97.  Where,  by  the  contract,  the  payment  is  to  be  made  at  a  future  day,  and 
the  buyer  allows  the  goods  to  remain  in  the  possession  of  the  seller  until  that  day, 
and  does  not  then  pay  for  them,  the  seller  may  retain  the  goods  for  the  price. 

Illustration. 
A  sells  to  B  a  quantity    of  sugar    in  A's   warehouse.     It  is  agreed   that  three   months' credifc 
shall  be  given.      B  allows  the  sugar  to  remain  in  A's  warehouse  till  the  expiry  of  the  three  months, 
and  then  does  not  pay  for  them.     A  may  retain  the  goods  for  the  price. 
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98.  A  seller,  in  possession  of  goods  sold,  may  retain  t^em  for  tlie  price  against 
nny  subsequent  buyer,  unless  the  seller  has  recognized  the  title  of  the  subsequent 
buyer. 

STorPAGE  IN  Transit. 

99.  A  seller  who  has  parted  with  the  possession  of  the  goods,  and  has  not  re- 
ceived the  whole  price,  may  if  the  buyer  becomes  insolvent,  stop  the  goods  while  they 
are  in  tmnsit  to  the  buyer. 

100.  Goods -are  to  be  deemed  in  transit  while  they  are  in  the  possession  of  the 
carrier,  or  lodged  at  any  place  in  the  course  of  transmission  to  the  buyer,  and  are 
not  yet  come  into  the  possession  of  the  buyer  or  any  person  on  his  behalf,  otherwise 
than  as  being  in  possession  of  the  carrier,  or  as  being  so  lodged. 

Illustrations, 

(a.)  B.  livinpr  at  Madras,  orders  goods  of  A,  at  Patna,  and  directs  that  they  shall  be  sent  to 
Madras.  The  goods  are  sent  to  Calcutta,  and  there  delivered  to  C,  a  wharfinger,  to  be  forwarded 
to  Madras.     The  goods,  while  they  are  in  tlie  possession  of  C  are  in  transit. 

(b.)  B,  at  Delhi,  orders  goods  of  A,  at  Calcutta.  A  consigns  and  forwards  the  goods  to  B 
nt  Delhi.  On  arrival  there,  they  are  taken  to  the  warehouse  of  B,  and  left  there.  B  refuses  ta 
receive  them,  and  iuimcdiately  afterwards  stops  payment.     The  goods  are  in  transit. 

(c. )  B,  who  lives  at  Puna,  orders  goods  of  A  at  Bombay.  A  sends  them  to  Pi'ind  by  C,  a 
carrier  appointed  by  B,  The  goods  arrive  at  Piind.  and  are  placed  by  C,  at  B's  request,  in  C's 
warehouse  for  B.     The  goods  are  no  longer  in  transit. 

(d.)  B,  a  merchant  of  London,  orders  100  bales  of  cotton  of  A,  a  merchant  at  Bombay.  B 
<ends  his  own  ship  to  Bombay  for  the  cotton.  The  transit  is  at  an  end  when  the  cotton  is  deliver- 
ed on  board  the  ship. 

(e.)  B,  a  merchant  of  London,  orders  100  bales  of  cotton  of  A,  a  merchant  at  Bombay.  B 
sends  his  own  ship  to  Bombay  for  the  cotton.  A  delivers  the  cotton  on  board  th*  ship,  and  takes 
;bills  of  lading  from  the  master,  making  the  cotton  deliverable  to  A's  order  or  assigns.  The.  cottoa 
arrives  at  London,  but  before  coming  into  B's  possession,  B  becomes  insolvent.  The  cotton  has  nat 
been  paid   for.     A  may  stop  the  cotton. 

101.  The  seller's  right  of  stoppage  does  not,  except  in  the  cases  hereinafter 
anentioned,  cease  on  the  buyer's  reselling  the  goods,  while  in  transit,  and  receiving 
the  price,  but  continues  until  the  goods  have  been  delivered  to  the  second  buyer,  or 
to  some  person  on  his  behalf. 

102.  The  right  of  stoppage  ceases  if  the  buyer,  having  obtained  a  bill  of  lading 
or  other  document  showing  title  to  the  goods,  assigns  it,  while  the  goods  are  in  tran- 
sit, to  a  second  buyer,  who  is  acting  in  good  faith,  and  who  gives  valuable  considera- 
tion for  them. 

Illustrations. 

(a.)  A  sells  and  consigns  certain  goods  to  B,  and  sends  him  the  bill  of  lading.  A  being  still 
unpaid,  B  l)ecomes  insolvent,  and  while  the  goods  are  in  transit,  assigns  the  bill  of  lading  for  cash 
to  C,  who  is  not  aware  of  his  insolvency,     A  cannot  stop  the  goods  in  transit. 

{h.)  A  sells  and  consigns  certain  goods  to  B.  A  being  still  unpaid,  B  becomes  insolvent,  and 
while  the  goods  are  still  in  transit,  ajisigns  the  bill  of  lading  for  casli  to  C,  who  knows  that  B  is  in- 
solvent.    The  assignment  not  being  in  good  faith,  A  may  still  stop  the  goods  in  transit. 

103.  Where  a  bill  of  lading  or  other  instrument  of  title  to  any  goods  is  assign- 
ed by  the  buyer  of  such  goods  by  way  of  pledge,  to  secure  an  advance  made  spe- 
cifically upon  it,  in  good  faith,  the  seller  cannot,  except  on  payment  or  tender  to  the 
pledgee  of  the  advance  so  made,  stop  the  goods  in  transit. 

Illustrations, 

[a.  )  A  sells  and  consigns  goods  to  B  of  the  value  of  12,000  rupees.  B  assigns  the  bill  of 
lading  for  these  goods  to  C,  to  secure  a  specific  advance  of  5,000  rupees  made  to  him  upon  the  bill 
of  lading  hy  C,  B  becomes  insolvent,  being  indebted  to  0  to  the  amount  of  9,000  rupees,  A  is 
not  ealitlod  to  stop  the  gjodi  except  ou  paymout  or  tender  to  C  of  5,000  rupees. 
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{b.)  A  sells  and  consigns  goods  to  B  of  the  value  of  12,000  rupees.  B  assigns  the  bill  of 
lading  for  these  goods  to  C,  to  secure  the  sum  of  5,000  rupees  due  from  him  to  C,  upon  a  general 
balance  of  account,  B  becomes  insolvent.  A  is  entitled  to  stop  the  goods  in  transit  without  pay- 
ment or  tender  to  C  of  the  5,000  rupees. 

104.  The  seller  may  effect  stoppage  in  transit,  either  by  taking  actual  posses- 
sion of  the  goods,  or  by  giving  notice  of  his  claim  to  the  carrier  or  other  depositary 
in.  whose  possession  they  are., 

105..  Such  notice  may  be  given  either  to  the  person  who  has  the  immediate 
possession  of  the  goods,  or  to. the  principal,  whose  servant  has  possession.  In  the 
latter  case,  the  notice  must  be  given  at  such  a  time,  and  under  such  circumstances, 
that  the  principal,  b}^  the  exercise  of  reasonable  diligence,  may  communicate  it  ta 
his  servant  in  time  to  prevent  a  delivery  to  the  buyer. 

106.  Stoppage  in  transit  entitles  the  seller  to  hold  the  goods  stopped  until  the 
price  of  the  whole  of  the  goods  sold  is  paid. 

Illustration^ 
A  sells  to  B  100  bales  of  cotton ;  60  bales  having  come  into  B's  possession,  and  40  being  still  in- 
transit,  B  becomes  insolvent,  and  A  being  still  unpaid,  stops  the  40  bales  in  transit.     A  is  entitled, 
to  hold  the  40  bales  until  the  price  of  the  100  bales  is  paid... 

Re-sale. 

107.  Wliere  the  buyer  of  goods  fails  to  performJiis  part  of  the  contract,  either 
By  not  taking  the  goods  sold  to  him,  or  by  not  paying  for  them,  the  seller,  having  a 
lien  on.  the  goods,  or  having  stopped  them  in  transit,  may,  after  giving  notice  to  the 
buyer  of  his  intention  to  do  so,  re-sell  them;  after  the  lapse  of  a  reasonable  time, 
and  the  buyer  must  bear  any  loss,  but  is  not  entitled  to  any  profit,  which  may  occur 
on  such  re-sale. 

Title. 

108.  No  seller.-can  give  to  the  buyer  of  goods  a  better  title  to  those  goods  than 
he  has  himself,  except  in  the  following  cases  : — 

Exception  1..  When  any  person  is,  by  the  consent  of  the  owner,  in  possession: 
©f  any  goods,  or  of  any.  bill  of  lading,  dock-warrant,  warehouse-keeper's  certificate, 
wharfinger's  certificate  or  warrant  or  order  for  delivery,  or  other  document  showing 
title  to  goods,  he  may  transfer  the  ownership  of  the  goods,  of  which  he  is  so  in 
possession,  or  to  which  such  documents  relate,  to  any  other  person,  and  give  such 
person  a  good  title  thereto,  notwithstanding  any  instructions  of  the  owner  to  the 
contrary:  Provided  that  the  buyer  acts  in  good,  faith,  and  under  circumstances 
which  are  not  such  as  to  raise  a  reasonablo  presumption  that  the  person  in  possession 
of  the  goods  or  documents  has  no  right  to  sell  the  goods. . 

Exception  2.  If  one  of  several  joint-owners  of  goods  has  the  sole  possession  of 
them  by  the  permission,  of  the  co-owners,  the  ownership  of  the  goods  is  transferred 
to  any  person  who  buys  them  of  such  joint  owner  in  good  faith,  and  under  circum- 
stances which  are  not  such  as  to  raise  a  reasonable  presumption  that  the  person  in 
possession  of  the  goods  has  no  right  to  sell  them. 

Exception  3.  When  a  person  has  obtained  possession  of  goods  imder  a  contract 
voidable  at  the  option  of  the  other  party,  thereto,  the  ownership  of  the  goods  is 
transferred  to  a  third  person  who,  before  the  contract  is  rescinded,  buys  them  in  good 
faith  of  the  person  in  possession  ;  unless  the  circumstances  which  render  the  contract 
voidable  amounted  to  an  offence  committed  by  the  person  in  possession  or  those 
whom  he  represents. 

In  this  case  the  oi-iginal  seller  is  entitled   to    compensation   from  the   original 
.  purchaser  for  any  loss  which  the  seller  may  have  sustained  by  being  prevented  from 
rescinding  the  contract, 
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lUustrations.  • 

(ij.)  A  buys  from  B,  in  good  faith,  a  cow  ■vvliich  B  had  stolen  from  C.  The  property  in  the 
cow  is  not  transferred  to  A. 

(i.)  A,  a  merchant,  entrusts  B^  his  agent,  with  a  lill  of  lading  relating  to  ceEtain  goods,  and; 
instructs  B  not  to  sell  the  goods  fVM-  less  than  a  certain  price,  and  not  to  give  credit  to  I),  \^  sells  the 
goods  to  I)  for  less  than  that  price,  and  gives  1)  three  months'  credit.  The  property  iu  the  goods 
passes  to  D.  • 

(e.)  A  sells  to  B  goods  of  which  he  has  the  bill  of  lading,  but  the  bill  ef  lading  is  made  out 
for  delivery  of  the  goods  to  C,  and  it  has  not  been  endorsed  by  C.  The  property  is  not  transferred 
to  B. 

(d^)  A,  B  ami  C  arc  joint  Hindu  brothers,  who  own  certain  cattle  in  common.  A  is  left  by 
B  and  C  in  possession  of  a  cow,  which  he  sells  to  D.  D  purchases  bondjide.  The  property  in  the 
cow  is  transferred  to  1). 

(e.)  A,  by  a  misrepresentation  not  amounting  to  cheating  induces  B  to  sell  and  deliver  to 
him  a  horse.  A  sells  the  horse  to  C  before  B  has  res(!inded  the  contract.  The  property  iu  the 
horse  is  transferred  to  C ;  and  B  is  entitled  to  compensation  from  A  for  any  loss  which  B  has  sus- 
tained by  being  prevented  from  rescinding  the  contract. 

(/.  )  A  compels  B  by  wrongful  intimidation,  or  induces  him  by  clieating  or  forgery,  to  sell 
lura  a  horse,  and  before  B  rescinds  the  contract,  sells  the  horse  to  C  Tlie  property  is  not  trunsferred- 
toC. 

Warranty. 

109.  If  the  buyer,  or  any  person  claiming  under  him,  is,  by  reason  of  the  in- 
vahdity  of  the  seller's  title,  deprived  of  the  thing  sold,  the  seller  is  responsible  to  the 
])uyer,  or  the  person  claiming  under  him,  for  loss  caused  thereby,  unless  a  contrary 
intention  appears  by  the  contract. 

110.  An  implied  warranty  of  goodness  or  quality  may  be  established  by  the- 
custom  of  any  particular  trade. 

111.  On  the  sale  of  provisions,  there  is  an  implied  warranty  that  they  are  sounds 

112.  On  the  sale  of  goods  by  sample,  there  is  an  implied  warranty  that  the 
bidk  is  equal  in  quality  to  the  sample. 

113.  Where  goods  are  sold  as  being  of  a  certain  denomination,  there  is  an 
implied  warranty  that  they  are  such  goods  as  are  commercially  known  by  that 
den<3mination,  although  the  buyer  may  have  bought  them  by  sample,  or  after  inspec- 
tion of  the  bulk. 

Explanation. — But  if  the  contract  specifically  states  that  the  goods,  though  sold 
as  of  a  certain  denomination,  are  not  warranted  to  be  of  that  denomination,  there  is 
no  imphed  warranty. 

Illmlraiions. 

(a,)  A,  at  Calcutta,  sells  to  B  twelve  bags  of  "  waste  silk,"  then  on  its  way  from  Mursheda- 
bad  to  (.'alcutta.  There  is  an  in)plied  warranty  by  A  that  the  silk  shall  be  such  as  is  known  in 
the  market  under  the  denomination  of  "waste  siik." 

(6.)  A  buys,  by  sample  and  after  having  inspected  the  bulk,  100  bales  of  "  Fair  Bengal  "^ 
Cotton.  The  cotton  proves  not  to  be  such  as  is  known  in  the  market  as  "  Fair  Bengal "  :  tliere  is 
at  breach  of  warranty. 

114.  Where  goods  have  been  ordered  for  a  specified  purpose,  for  which  goods, 
of  the  denomination  mentioned  in  the  order,  are  usually  sold,  there  is  an  implied 
warranty  by  the  seller  that  the  goods  supplied  are  fit  for  that  purpose. 

Illustration. 
B  orders  of  A,  a  copper  manufacturer,    copper   for   sheathing  a  vessel.     A,  on  this  order,  sup- 
plies copper.     There  is  an  implied  warranty  that  the  copper  is  tit  for  sheathing  a  vessel. 

115.  Upon  the  sale  of  an  article  of  a  well-known  ascertained  kind,  there  is  no- 
implied  wan-anty  of  its  fitness  for  any  particular  purpose. 
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lUusiration. 
B  writes  to  A,  the  owner  of  a  patent   invention  for   eleaniug^  cotton — **  Send   me  j'Our  patent; 
cotton. clenning    machiive  to  clean   the  cotton  at  my    factory."     A  sends  the  machine  according  to 
order.     There  is  an  implied  warranty  hy  A  that  it  is  the  article   known  as  A's  patent  cotton-clean- 
ing machine,  but  none  that  it  is  fit  for  the  particular  purpose  of  cleaning  the  cotton  at  B's  factory. 

116.  In  the  absence  of  fraud  and  of  any  express  warranty  of  quality,  the  seller 
of  an  article,  which  answers  the  description  under  which  it  was  sold,  is  not  responsi- 
ble for  a  latent  defect  in  it. 

Illustration. 
A  sells  to   B  a  horse.-    It  turns   out  that  the   horse  had,    at  the  time  of  the  sale,    a  defect  of 
which  A  was  unaware.     A  is  not  responsible  for  this. 

117.  Where  a  specific  article,  sold  with  a  warranty,  has  been  delivered  and 
accepted,  and  the  warranty  is  broken,  the  sale  is  not  thereby  rendered  voidable  ;  but 
the  buyer  is  entitled  to  compensation  from  the  seller  for  loss  caused  by  the  breach 
of  warranty. 

Illustration. 
A  sells  and  delivers  to  B    a  horse,  warranted  sound.     The  horse  proves  to  have   been  unsound 
at  the  time  of  sale.     The  sale  is  not   thereby  rendered  voidable,  but  B  is  entitled   to  compensation 
from  A  for  loss  caused  by  the  unsoundness. 

118.  Where  there  has  been  a  contract,  with  a  warranty,  for  the  sale  of  goods 
which,  at  the  time  of  the  contract,  were  not  ascertained  or  not  in  existence,  and  the 
\\^arranty  is  broken,  the  buyer  may 

accept  the  goods  or  refuse  to  accept  the  goods  when  tendered, 

or  keep  the  goods  for  a  time  reasonably  sufficient  for  examining  and  trying 
them,  and  then  refuse  to  accept  them ;  provided  that,  daring  such  time,  he  exercises 
no  other  act  of  ownership  over  them  than  is  necessary  for  the  purpose  of  examination 
and  trial. 

In  any  case  the  buyer  is  entitled  to  compensation  from  the  seller  for  any  loss 
caused  by  the  breach  of  warranty  ;  but  if  he  accepts  the  goods  and  intends  to  claim 
compensation,  he  must  give  notice  of  his  intention  to  do  so  within  a  reasonable  time 
after  discovering  the  breach  of  the  warranty. 

Illustrations. 
(a.)     A  agrees  to  sell  and,  without  application  on  B's   part,  deliver  to  B  200  bales  of  unascer- 
tained cotton  by  sample.      Cotton,  nut  in  accordance  with  sample,  is  delivered  to  B.     B  may  return 
it  if  be  has  not  kept  it  longer  than  a  reasonable  time  for  the   purpose  of  examination. 

{h.)  B  agrees  to  bur  of  A  twenty-five  sacks  of  flour  by  sample.  The  flour  is  delivered  to  B, 
who  pays  the  price,  B,  upon  exauhi nation,  finds  it  not  equal  to  sample  ;  B  afterwards  uses  two 
sacks,  and  sells  one.  He  cannot  now  rescinded  the  contract  and  recover  the  price,  but  he  i» 
entitled  to  compensation  fiom  A  for  any  loss  caused  by  the    breach  of  warranty. 

(c.)  B  makes  two  pairs  of  shoes  for  A  by  A's  order.  When  the  shoes  are  delivered,  they  do 
not  fit  A.  A  keeps  both  pair^  for  a  day.  He  wears  one  pair  for  a  short  time  in  the  house,  and 
takes  a  long  walk  out  of  doors  in  the  other  pair.  He  may  refuse  to  acoejit  the  first  pair,  but  not 
the  second.  But  he  may  recover  compensation  for  any  loss  sustained  by  the  defect  of  the  second 
pair. 

Miscellaneous. 

119.  When  the  seller  sends  to  the  buyer  goods,  not  ordered,  with  goods  order- 
ed, the  buyer  may  refuse  to  accept  any  of  the  goods  so  sent,  if  there  is  risk  or  trouble 
in  separating  the  goods  ordered  from  the  goods  not  ordered. 

Illustration.    . 
A  orders  of  B  specific  articles  of  china.     B  sends   these  articles  to  A  in  a  hamper,    with  other 
articles  of  china  which  had  not  been  ordered.     A  may  refuse  to  accept  any  of  the  goods  sent. 

120.  If  a  buyer  wrongfully  refuses  to  accept  the  goods  sold  to  him^  thi» 
amounts  to  a  breach  of  the  contract  of  saie» 
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121.  When  goods  sold  have  been  delivered  to  tke  buyer,  the  seller  is  not 
entitled  to  rescind  the  contract  on  the  buyer's  failing  to  pay  the  price  at  the  time 
fixed,  imless  it  was  stipulated  by  the  contract  that  he  should  be  so  entitled. 

122.  Where  goods  are  sold  by  auction,  there  is  a  distinct  and  separate  sale 
of  the  goods  in  each  lot,  by  wliicli  the  ownership  thereof  is  transferred,  as  each  lot 
is  knocked  do.wn. 

123.  If,  at  a  sale  by  auction,  the  seller  makes  use  of  pretended  biddings  tO; 
raise  the  price,  the  sale  is  voidable  at  the  option  of  the  buyer.. 


CHAPTER  VIIL 
Of  Indemnity  and  Guarantee; 

124.  A  contract  by  w^hich  one  party  promises  to  save  the  other  from  loss- 
caused  to  him  by  the  conduct  of  the  promisor  himself,  or  by  the  conduct 
Gt  any  other  person,  is  called  a  contract  of  indemnity. 

Illustration. 

(a.)  A  contracts  to  iiideranify  B  against  the  consequences  of  any  prooeedliigs  ■which  C  may 
take  against  13  in  respect  of  a  certain  sum  of  200  rupees.     This  is  a  contract  of  indemnity.. 

125.  The  promisee  in  a  contract  of  indemnity,  acting  within  the  scope  of  his 
authority,  is  entitled  to  recover  from  the  promisor — 

(1)  all  damages  which  he  may  be  compelled  to  pay  in  any  suit  ina-espect  or 
any  matter  to  which  the  promise  to  indemnify  applies ; 

(2)  all  costs  which  he  may  be  compelled  to  pay  in  any  such  suit  if,  in  brhiging: 
or  defending  it,  he  did  not  contravene  the  orders  of  the  promisor  and  acted  as  it 
would  have  been  prudent  for  him  to  act  in  the  absence  of  any  contract  of  indemnity,. 
or  if  the  promisor  authorized  him  to  bring  or  defend  the  suit ; 

(3)  all  sums  which  he  may  have  paid  under  the  terms  of  any  compromise  of 
any  such  suit,  if  the  compromise  w^^as  not  contrary  to  the  orders  of  the  promisor  and 
was  one  which  it  would  have  been  prudent  for  the  promisee  to  make  in  the  absence 
of  any  contract  of  indenmity,  or  if  the  promisor  authorized  him  to  compromise  the 
suit. 

126.  A  contract  of  guarantee  is  a  contract  to  perform  the  promise,  or  discharge 
the  liability,  of  a  third  person  m  case  of  his  default.  The  person  who  gives  the 
guarantee  is  called  the  surety,  the  person,  in  respect  of  w^hose  default  the  guarantee 
is  given,  is  called  the  principal  debtor,  and  the  person  to  whom  the  guarantee  is 
given  is  called  the  creditor.     A  guarantee  may  be  either  oral  or  written. 

127.  Anything  done,  or  any  promise  made,  for  the  benefit  of  the  principal 
debtor,  may  be  a  sufficient  consideration  to  the  siu-ety  for  giving  the  guarantee. 

Illustralions. 

(a.)  B  requests  A  to  sell  and  deliver  to  him  goods  on  credit.  A  agrees  to  do  so,  provided  C 
will  guarantee  the  payment  of  the  price  of  the  goods.  C  promises  to  guarantee  the  payment  in. 
consideration  of  A's  promise  to  deliver  the  goods.     This  is  a  sufficient  consideration  for  U's  promise. 

{b.)  A  sells  and  delivers  goods  to  B.  C  afterwards  requests  A  to  forbear  to  sue  B  for  the 
debt  for  a  year,  and  promises  that,  if  he  does  so,  C  will  pay  for  them  in  default  of  payment  by  B. 
A  agrees  to  forbear  as  requested.     This  is  a  sufficient  consideration  for  C's  promise.. 

(c.)  A  sells  and  delivers  goods  to  "B,  C  afterwards,  without  consideration,  agrees  to  pay  for 
them  in  default  of  B.     The  agreement  is  void. 

128.  The  liability  of  the  surety  is  co-extensive  w^ith  that  of  the  principal 
debtor,  unless  it  is  otherwi.se  provided  by  the  contract. 


i 
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Illustration. 
A  guarantees  to  B  the  payment  of  a  liill  of  exchange  by  C,  the  acceptor.    The  bill  is  dishonour- 
ed by. C.     A  is  liiible,  not  only  for  the  amouut  of  the  bill,    but  also  for   any   interest  and   charges 
'  which  may  have  become  due  on  it. 

1^9.  A  guarantee  which  extends  to  a  series  of  transactions,  is  called  a  continu- 
ing guarantee. 

Illustratiotis. 
(a.)     A,  in  consideration  that  B  will  employ   C    in  collecting    the   rents   of  B's  zaniindari, 
promises  B  to  be  responsible,  to  the  amount  of  5,000  rupees,  for  the    due   collection  and   paymeub 
by  C  of  those  rents.     This  is  a  continuing  guarantee. 

(h.)  A  guai'antees  payment  to  B,  a  tea-dealer,  to  the  amount  of  £100,  for  any  tea  he  may 
from  time  to  time  supply  to  C.  B  supplies  C  with  tea  to  above  the  value  of  £100,  and  C  pays  B 
for  it.  Afterwards  B  supplies  C  with  tea  to  the  value  of  £200.  C  fails  to  pay.  The  guarantee 
given  by  A  was  a  continuing  guarantee,  and  he  is  accordingly  liable  to  B  to  the  extent  of  £100. 

{c.)  A  guarantees  payment  to  B  of  the  price  of  five  sacks  of  flour  to  be  delivered  by  B  to  C 
and  to  be  paid  for  in  a  month.  B  delivers  five  sacks  to  C.  C  pays  for  them.  Afterwards  B 
delivers  four  sacks  to  C,  which  C  does  not  pay  for.  The  guarantee  given  by  A  was  not  a  continu- 
ing guarantee,  and  accordingly  he  is  not  liable  for  the  price  of  the  four  sacks.  r 

130.  A  continuing  guarantee  may  at  any  time  be  revoked  by  the  surety,  as  to 
future  transactions,  by  notice  to  the  creditor. 

Illustrations. 
{a.)  A,  in  consideration  of  B's  discounting,  at  A's  request,  bills  of  exchange  for  C,  guarantees 
to  B  for  twelve  months  the  due  payment  of  all  such  bills  to  the  extent  of  5,000  rupees.  B 
discounts  bills  for  C  to  the  extent  of  2,000  rupees.  Afterwards,  at  the  end  of  three  months,  A 
revokes  the  guarantee.  This  revocation  discharges  A  from  all  liability  to*  B  for  any  subsequent 
discount.     But  A  is  liable  to  B  for  the  2,900  rupees,  on  default  of  C. 

{b.)  A  guarantees  to  B,  to  the  extent  of  10,000  rupees,  that  C  shall  pay  all  the  bills  that  B 
shall  draw  upon  him.  B  draws  upon  0.  C  accepts  the  bill.  A  gives  notice  of  revocation.  G 
dishonours  the  bill  at  maturity.     A  is  liable  upon  his  guarantee. 

131.  The  death  of  the  surety  operates,  in  the  absence  of  any  contract  to  the 
contrary,  as  a  revocation  of  a  continuing  guarantee,  so  for  as  regards  future  transac- 
tions. 

132.  Where  two  persons  contract  with  a  third  person  to  undertake  a  certain 
liability,  and  also  contract  with  each  other  that  one  of  them  sliall  be  liable  only  on 
the  default  of  the  other,  the  third  person  not  being  a  party  to  such  contract,  the 
liability  of  each  of  such  two  persons  to  the  third  person  under  the  first  contract  is  not 
affected  by  the  existence  of  the  second  contract,  although  such  third  person  may 
have  been  aware  of  its  existence. 

Illusf  nation. 
A  and  B  make  a  joint  and  several  promissory  note  to  C.      A  makes  it,  in  fact,  as  surety  for  B 
and  C  knows  this  at  the  time  when  the  note  is  made.     The  fact  that  A,  to    the   knowledge  of  C, 
mad«  the  note  as  surety  for  B,  is  no  answer  to  a  suit  by  C  against  A  upon  the  note. 

133.  Any  variance,  made  without  the  surety's  consent,  in  the  terms  of  the 
contract  between  the  principal  and  the  creditor,  dischai'ges  the  surety  as  to  transac- 
tions subsequent  to  the  variance. 

Illustrations, 
(a.)  A  becomes  surety  to  C  for  B's  conduct  as  a  manager  in  C's  bank.  Afterwards,  B  and  C 
contract,  without  A's  consent,  that  B's  salary  shall  be  raised,  and  that  he  shall  become  liable  for 
one-fourth  of  the  losses  on  over-drafts.  B  allows  a  customer  to  overdraw,  and  the  bank  loses  a  sum 
of  money.  A  is  discharged  from  his  suretyship  by  the  variance  made  without  his  consent,  and  is 
not  liable  to  make  good  this  loss. 

(b.)  A  guarantees  C  against  the  misconduct  of  B  in  an  office  to  which  B  is  appointed  by  C, 
and  of  which  the  duties  are  defined  by  an  Act  of  the  legislature.  By  a  subsequent  Act,  the  nature 
of  the  office  is  materially  altered.  Afterwards,  B  misconducts,  himself.  A  is  discharged  by  tlie 
cliange  from  future  liability  under  his  guarantee,  though  the  misconduct  of  B  is  in  respect  of  a 
duty  not  affected  by  the  later  Act 
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(<v)  C  nfrrees  to  nppoint  B  as  his  clerk  to  sell  goods  at  a  yearly  •alary,  upon  A's  hecouun^ 
surety  to  C  for  IVsduly  accouutini^  for  monies  rec'iveti  hy  him  as  siu-h  clerk.  Afterwards,  without 
A's  knowledge  or  consent,  O  and  IJ  aijree  tlutt  M  should  he  p  »id  hy  a  commission  on  the  goods  sold 
by  him  and  not  hy  a  tixed  salary.     A  is  not  liable  for  subsequent  misconduct  of  B. 

(d.)  A  gives  to  C  8  continuing  guarantee  to  the  extent  of  3,000  rupees  for  any  oil  supplied 
bj'  C  to  B  on  credit.  Afterwards  H  becomes  embarrassed,  and,  without  the  knowledge  of  A,  B  and 
O  (Ontract  that  C  shall  continue  to  supply  H  with  oil  for  ready  money,  and  that  the  payments  shall 
be  applied  to  the  then  existing  debts  between  B  and  C.  A  is  not  liable  on  his  guarantee  for  any 
goods  supplied  after  this  new  arrangement. 

(e.)  C  contracts  to  lend  B  5,000  rupees  on  the  first  March.  A  guarantees  repayment.  C 
pays  the  5,000  rupees  to  B  on  the  first  .January.  A  is  discharged  from  his  rmbility,  as  the  contract 
has  been  varied,  iuarsmuch  as  C  might  sue  B  for  the  money  before  the  first  of  JNIurch. 

134.  The  surety  is  discharged  by  c^uy  contract  between  the  creditor  and  tlie 
principal  debtor,  by  which  the  principal  debtor  is  released,  or  by  any  act  or  omission  of 
the  creditor,  the  legal  consequence  of  which  is  the  discharge  of  the  principal  debtor. 

Illustrations. 

(a.)     A  gives  a  guarantee  to  C  for  goods  to  be  supplied  by  C  to    B.     C   supplies  goods  to    B, 

and^afterwards  B  becomes  embarrassed  and  contracts  with    his  creditors  (includiiiirC)  to    assign  to 

them  his  property  in  consideration  of  their  releasing  him  fron  their  demands.      Here  B  is   released 
from  his  debt  by  the  contract  with  C,  and  .\  is  discharged  from  his  suretyship. 

(b.)  A  contracts  with  B  to  grow  a  crop  of  indigo  on  A's  land  and  to  deliver  it  to  B  at  a  fixed 
rate,  and  C  guarantees  A's  performance  of  this  contract.  B  diverts  a  stream  of  water  which  is 
necessary  for  the  irrigation  of  A's  land,  and  thereby  prevents  him  from  raising  the  indigo.  C  is 
uo  longer  liable  on  his  guarantee. 

(c.)  A  contracts  with  B  for  a  fixed  price  to  build  a  ho.ise  for  B  within  a  stipulated  time,  B 
supplying  the  necessary  timi)er.  C  guarantees  A's  performance  of  the  contract.  B  omits  to 
bupply  the  timber.     C  is  discharged  from  his  suretyship. 

135.  A  contract  between  the  creditor  and  the  principal  debtor,  by  which  the 
creditor  makes  a  composition  with,  or  promise  to  give  time  to,  or  not  to  sue,  the 
principal  debtor,  discharges  the  surety,  unless  the  surety  assents  to  such  contract. 

136.  Where  a  contract  to  give  time  to  the  principal  debtor  is  made  by  the 
creditor  with  a  third  person,  and  not  with  the  principal  debtor,  the  surety  is  not 
discharged. 

Illustration. 

C,  the  holder  of  an  overdue  bill  of  exchange  drawn  by  a  as  surety  for  B,  and  accepted  by  B, 
contracts  with  M  to  give  time  to  B.     A  is  not  discharged. 

137.  Mere  forbearance  on  the  part  of  the  creditor  to  sue  the  principal  debtor, 
or  to  enforce  any  other  remedy  against  him,  does  not,  in  the  absence  of  any  provision. 
in  the  guarantee  to  the  contrary,  discharge  the  surety. 

Illustration. 

B  owes  to  C  a  debt  guaranteed  by  A.  The  debt  becomes  payable.  C  does  not  sue  B  for  a 
year  after  the  debt  has  become  payable.     A  is  not  discharged  from  his  suretyship. 

138.  Where  there  are  co-sureties,  a  release  by  the  creditor  of  one  of  them  does 
not  discharge  the  others ;  neither  does  it  free  the  surety  so  released  from  his  respon- 
sibility to  the  other  sureties. 

139.  If  the  creditor  does  any  act  which  is  inconsistent  with  the  rights  of  the 
surety,  or  omits  to  do  any  act  wliich  his  duty  to  the  surety  requires  him  to  do,  and 
the  eventual  remedy  of  the  surety  himself  against  the  principal  debtor  is  therel^y 
impaired,  the  surety  is  discharged. 

Illustrations. 

(a.)  B  contracts  to  build  a  ship  for  C  for  a  given  sum,  to  be  paid  by  instalments  as  the  work 
reaches  certain  stages.  A  becomes  surety  to  C  for  B's  due  performance  of  the  contract.  C,  with- 
out the  knowledge  of  A,  prepays  to  B  the  last  two  instalments.    A  is  discharged  by  this  prepayment. 
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{h.)  C  lends  money  to  B  on  the  security  of  ajoint  and  several  promissory  note  made  in  C'3 
favour  by  A  and  by  B  as  surety  for  B,  together  with  a  bill  of  sale  of  B's  furniture,  which  gives 
power  to  C  to  sell  the  furniture,  and  apply  the  proceeds  in  discharge  of  the  note.  Subsequently  C 
sells  the  furniture,  but,  owing  to  his  misconduct  and  wilful  negligence  only  a  small  price  is  realized.^ 
A  is  discharged  from  liability  on  the  note. 

{c.)  A  puts  M  as  apprentice  to  B,  and  gives  a  guarantee  to  B  for  M's  fidelity.  B  ponnises  on 
his  part  that  he  will,  at  least  once  a  month,  see  M  make  up  the  cash.  B  omits  to  see  this  done  as 
promised,  and  M  embezzles.     A  is  not  liable  to  Bon  his  guarantee. 

140.  Where  a  guaranteed  debt  has  become  due,  or  default  of  the  prmcipal 
debtor  to  perform  a  guaranteed  duty  has  taken  place,  the  siiretj,  upon  payment  or 
performance  of  all  that  he  is  liable  for,  is  invested  with  all  the  rights  which  the 
creditor  had  against  the  principal  debtor. 

141.  A  surety  is  entitled  to  the  benefit  of  every  security,  which  the  creditor 
has  against  the  principal  debtor  at  the  time  when  the  contract  of  suretyship  is  entered 
into,  whether  the  surety  knows  of  the  existence  of  such  security  or  not ;  and  if  the 
creditor  loses,  or,  without  the  consent  of  the  surety,  parts  with  such  security,  the 
surety  is  discharged  to  the  extent  of  the  value  of  the  security. 

Illustrations. 

(a)  C  advance  to  B.  his  tenant,  2,000  rupees  on  the  gitarantee  of  A.  C  has  also  a  further 
geonrity  for  the  2.000  rupees  by  a  mortgage  of  B's  furniture.  C  cancels  the  mortgage.  B  becomes 
insolvent,  and  C  sues  A  on  his  guarantee.  A  is  discharged  from  liability  to  the  amount  of  the 
value  of  the  furniture. 

{b)  C,  a  creditor,  whose  advance  to  B  is  secured  by  a  decree,  receives  also  a  guarantee  for 
that  advance  from  A.  C  afterwards  takes  B's  goods  in  execution  under  the  decree,  and  then, 
without  the  knowledge  of  A,,  withdraws  the  execution.     A  is  discharged. 

(c.)  A,  as  surety  for  B,  makes  a  bond  jointly  with  B  to  C  to  secure  a  loan  from  C  to  B.  After- 
wards, C  obtains  from  B  a  further  security  for  the  same  debt.  Subsequently  C  gives  up  the 
further  security.     A  is  not  discharged. 

142.  Any  guarantee,  which  has  been  obtained  by  means  of  misrepresentation 
made  by  the  creditor,  or  with  his  knowledge  and  assent,  concerning  a  material  part 
of  the  transaction,  is  invalid. 

143.  Any  guarantee,  which  the  creditor  has  obtained  by  means  of  keeping 
silence  as  to  a  material  circumstance,  is  invalid. 

Illusirations, 

(a.)  A  engages  B  as  clerk  to  collect  money  for  him.  B  fails  to  account  for  some  ofhts  receipts 
and  A  in  consequence  calls  upon  him  to  furnish  security  for  his  duly  accounting.  C  gives  his 
guarantee  for  B's  duly  accounting.  A  does  not  acquaint  C  with  B's  previous  conduct.  B  after- 
wards makes  default.     Tlie  guarantee  is  invalid. 

{h.)  A  guarantees  to  C  payment  for  iron  to  be  supplied  by  him  to  B  to  the  amount  of  2,000 
tons.  B  and  C  have  privately  agreed  that  B  should  pay  five  rupees  per  ton  beyond  the  market 
price,  such  excess  to  be  applied  in  liquidation  of  an  old  debt.  This  agreement  is  concealed  from 
A.     A  is  not  liable  as  a  surety, 

144.  AVhere  a  person  gives  a  guarantee  upon  a  contract  that  the  creditor  shall 
not  act  upon  it  until  another  person  has  joined  in  it  as  co-surety,  the  guarantee  is 
not  valid  if  that  other  person  does  not  join. 

145.  In    every   contract  of  guarantee  there  is  an  implied  promise  by  the  prin- 
cipal debtor  to  indemnify  the  surety  :  and  the  surety  is  entitled  to  recover  from  the 
principal  debtor  whatever  sum  he   has  rightfully  paid  under  the  guarantee,  but  no* 
sums  which  he  has  paid  wrongfully. 

Illustrations. 

{a.)  Bis  indebted  to  C,  and  A  is  surety  for  the  debt,  C  demands  payment  from  A,  and  ou^ 
his  refusal  sues  him  for  the  amount,.  A  defends  the  suit,  having  reasonable  grounds  for  doing  so, 
bat  he  is  compelled  to  pay  the  amount  of  the  debt  with  costs.  He  cau  recover  from  B  the  amount. 
paid  by  him  for  costs,  as  well  as  the  principal  debt. 
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(6  )  C  lends  H  a  sum  of  money,  nnd  A,  at  the  reqnest.  of  B,  fx^epts  a  bill  of  exchange  drawn 
hy  B  upon  A  to  secure  the  amount.  C,  the  holder  of  ihe  hill,  demands  payment  of  it  from  A,  and, 
on  A's  refusal  to  paj'  sues  him  upon  the  hill.  A,  not  having  reasonahle  grounds  for  so  dnintj 
defends  the  suit,  and  has  to  pay  the  amount  of  the  hill  and  costs.  He  can  recover  from  B  the 
Rmount  of  the  bill,  but  uot  the  sum  paid  for  costs,  as  there  was  no  real  ground  for  defending  the 
action. 

(e  )  A  guarantee  to  C,  to  the  extent  of  2,000  rupees,  payment  for  rice  to  he  supplied  by  C 
to  B.  C  sup])ru's  to  B  rice  to  a  less  amount  than  2,000  ru])ee8,  but  obtains  from  A  payment  of 
the  sum  of  2,OuO  rupees  in  respect  of  the  rice  supplied.  A  cannot  recover  from  B  more  than  the 
price  of  the  rice  actually  supplied. 

146..  Where  two  or  more  persons  arc  co-snrcties  for  the  same  debt  or  duty, 
either  jointly  or  severally,  and  whether  under  the  same  or  difforent  contracts,  and 
whether  with  or  without  tlie  knowledge  of  each  other,  the  co-sureties,  in  the  absence' 
of  any  contract  to  the  contrarj^,  are  liable,  as  between  themselves,  to  pay  each  an 
equal  share  of  the  whole  debt,  or  of  that  part  of  it  which  remains  mipaid  by  the 
principal  debtor. 

Illusfrafwng^^. 

{a.)  A,  B  and  C  are  sureties  to  D  for  the  sum  of  3,000  rupees  lent  to  E.  E  makes  default 
in  payment.     A,  B  and  C  are  liable  as  between  themselves  to  pay  1,OUO  rupees  each. 

{b)  A,  B  and  C  are  sureties  to  I)  for  the  sum  of  1,000  rupees  lent  to  E,  and  there  is  a  con- 
tract between  A,  B  and  C  thst  A  is  to  be  responsible  to  the  extent  of  one-quarter,  B  to  the  extent 
of  one-ijuarter,  and  C  to  the  extent  of  one-half.  E  makes  dei'aiilt  in  payment.  As  between  the 
sureties,  A  is  liable  to  pay  250  rupees,  B  250  rupees,  and  0  500  rupees. 

147.  Co-sureties,  who  are  bound  ia  different  sums^  are  liable  to  pay  equally  as 
far  as  the  limits  of  their  respective  obligations  permit. 

Illustrations. 

{a)  A,  B  and  C,  as  sureties  for  D,  enter  into  three  several  bonds,  each  in  a  different  penalty!, 
namely,  A  in  the  [tenalty  of  10.000  rupees,  B  in  that  of  20,000  rupees,  C  in  that  of  40,00u  rupees,, 
conditioned  for  D's  duly  accountisig  to  K.  \)  makes  default  to  the  extent  of  30,000  rupees,  A,  B 
and  C  are  each  liable  to  pay  10,000  rupees. 

(i  )  A,  B  and  C,  as  sureties  for  D,  enter  into  three  several  bonds,  each  in  a  different  penatly, 
namely,  A  in  the  penalty  of  lO.OOa  rupees,  B  in  that  of  20,000  rupees,  C  in  that  of  40,000  rupees, 
conditioned  for  D's  duly  accounting  to  E.  D  makes  default  to  the  extent  of  40,000  rupees.  A- is 
liable  to  pay  10.000  rupees,  and  B  and  C  15,000  rupees  each. 

(c.)  A,  B  and  C,  as  sureties  for  I),  enter  into  three  several  bonds,  each  in  a  different  penalty,, 
namely,  A  in  the  penalty  of  10,000  rupees,  B  in  that  of  20,000  rupees,  C  in  that  of  40,000  rupees,, 
c  .nditioned  for  D's  duly  accounting  to  E.  D  makes  default  to  the  extent  of  70,000  rupees.  A,  B. 
and  C  have  to  pay  each  the  full  penalty  of  his  bond. 


CHAPTEB  IX. 
Of  Bailment. 

148.  A  bailment  is  the  delivery  of  goods  by  one  person- to  another  for  some 
pvu'pose,  upon  a  contract  that  they  shall,  when  the  purpose  is  accomplished,  be 
returned  or  otherwise  disposed  of  according  to  the  directions  of  the  person  delivering 
them.  The  person  delivering  the  goods  is  called  the  l)ailor.  Tiie  person  to  whom 
they  are  delivered  va  called  the  bailee. 

Explanation. — If  a  person,  already  in  possession  of  the  goods  of  another,  con- 
tracts to  hold  them  as  a  bailee,  he  thereby  becomes  the  bailee,  and  the  owner  be- 
comes the  bailor  of  such  goods,  although  they  may  not  have  been  delivered  by  way 
of  bailment. 

149.  The  delivei7  to  the  bailee  may  be  made  by  doing  anything  which  has 
the  eftect  of  putting  the  goods  in  the  possession  of  the  intended  bailee  or  of  any  per- 
son authorized  to  hold    them  on  his  behalf.. 
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150.  The  bailor  is  bound  to  disclose  to  the  bailee  faults  in  the  goods  bailed, 
of  w4iioh  the  bailor  is  aware,  and  which  materially  interfere  with  the  use  of  them,  or 
expose  the  bailee  to  extraordinary  risks  ;  and  if  he  does  not  make  such  disclosure,  he 
is  responsible  for  damage  arising  to  the  bailee  directly  from  such  faults. 

If  the  goods  are  bailed  for  hire,  the  bailor  is  responsible  for  such  damage,^ whether 
he    was    or   was  not   aware  of  the  existence  of  such  faults  in  the  goods  bailed. 

lUustrations. 

(a.)  A  lends  a  horse,  which  he  Imows  to  he  vicious,  to  B.  He  does  not  disclose  the  fnct  that 
the  horse  is  vicious.  The  horse  runs  away.  B  is  thrown  and  injured.  A  is  responsible  to  B  for 
dnuiage  sustained. 

(i.)  A  hires  a  carriage  of  B.  The  carriage  is  unsafe  though  B  is  not  aware  of  it,  and  A  i« 
injured.     B  is  responsible  to  A  for  th6  injury. 

151.  In  all  cases  of  bailment  the  bailee  is  bound  to  take  as  much  cai-e  of  the 
goods  bailed  to  him  as  a  man  of  ordinary  prudence  would,  under  similar  circumstan- 
ces, take  of  his  own  goods  of  the  same  bulk,    quality   and  value  as  the  goods  bailed. 

152.  The  bailee,  in  the  absence  of  any  special  contract,  is  not  responsible  for 
the  loss,  destruction  or  deterioration  of  the  thing  bailed,  if  he  has  taken  the  amount 
of  care  of  it  described  in  section  151. 

153.  A  contract  of  bailment  is  voidable  at  the  option  of  the  bailor,  if  the  bailee 
does  any  act  with  regard  to  the  goods  bailed,  inconsistent  with  the  conditions  of  the 
bailment. 

Illustraiioh. 

A  lets  to  B  for  hire  a  horse  for  his  own  riding,  B  drives  the  horse  in  his  carriage.  This  is, 
at  the  option  of  A,  a  termination  of  the  bailment. 

154.  If  the  bailee  makes  any  use  of  the  goods  bailed  which  is  not  according 
to  the  conditions  of  the  bailment,  he  is  liable  to  make  compensation  to  the  bailou 
for  any  damage  arising  to  the  goods  from  or  during  such  use  of  them. 

Illustrations. 

{a)  A  lends  a  horse  to  B  for  his  own  riding  only.  B  allows  C,  a  member  of  his  family,  to 
ride  the  horse.  C  ride.s  with  care,  but  the  horse  accidentally  fulls  and  is  injured.  Bis  liable  to 
make  compensation  to  A  for  the  injury  done  to  the  horse. 

{h. )  A  hires  a  horse  in  Calcutta  from  H  expre.s^ily  to  march  to  Benares.  A  rides  with  du6  ctire,  hut 
inarci)es  to  Cuttack  instead.  The  horse  accidently  falls  and  is  injured.  A.  is  liable  to  make  com- 
pensation to  B  for  the  injilry  to  the  horse. 

155.  If  the  bailee,  with  the  consent  of  the  bailor,  mixes  the  goods  of  ihQ  bailor 
•with  his  own  goods,  the  bailor  and  the  bailee  shall  have  an  interest,  in  proportion 
to  their  respective  shares,  in  the  mixture    thus  produced. 

156.  If  the  bailee,  without  the  consent  of  the  bailor,  mixes  the  goods  of  the 
bailor  with  his  own  goods,  and  the  goocis  can  be  separated  or  divided,  the  property 
in  the  goods  remains  in  the  parties  respectively  ;  but  the  bailee  is  bound  to  bear  the 
expense  of  separation  or  division,  and  any  damage  arising  from  the  mixture. 

,  Illustration, 

A  bails  100  hales  of  cotton  marked  with  a  particular  mark  to  B.  B  without  A's  consenfe 
mixes  the  100  bales  with  other  bales  of  his  own  bearing  a  dift'erent  mark  :  A  is  entitled  to  have  bis 
100  bales  returned,  and  B  is  bound  to  bear  all  the  expense  incurred  in  the  seperation  of  the  bales 
and  any  other  incidental  damage. 

157.  If  the  bailee,  without  the  consent  of  the  bailor,  mixes  the  goods  of  the 
[bailor   with   his   own  goods,   in  buch  a  manner  that,  it  is  impossible  to  separate  tlie 

goods  bailed   from  the  other  goods,  and  deliver  tliem  back,  the  bailor  is  entitled  to 
be  compensated  by  the  bailee  for  the  loss  of  the  goods, 
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IIlush'<xtion. 

A  bails  a  barrel  of  Cape  flour  worth  Rs.  45  to  B.  B,  without  A's  consent,  mixes  the  flour 
with  country  flour  of  his  owu,  worth  only  lis.  25  u  barrel.  Ji,  must  compensate  A  for  the  loss  of 
his  flour. 

158.  Where,  by  the  conditions  of  the  bailment,  the  goods  arc  to  be  kept  or  to 
be  carried,  or  to  have  work  done  upon  them  by  tlic  bailee  for  the  bailor,  and  the 
bailee  is  to  receive  no  remuneration,  the  bailor  sliall  re-pay  to  the  bailee  the  neces- 
sary expenses  incurred  by  him  for  the  purpose  of  the  bailment. 

159.  The  lender  of  a  thing  for  use  may  at  any  time  require  its  return,  if  tlic 
loan  was  gratuitous,  even  though  he  lent  it  for  a  specified  time  or  pui-pose.  But  if, 
on  the  faith  of  such  loan,  made  for  a  specified  time  or  purpose,  the  borrower  has 
acted  in  such  a  manner  that  the  return  of  the  thing  lent  before  the  time  agreed  upon 
would  cause  him  loss  exceeding  the  benefit  actually  derived  by  him  from  the  loan, 
the  lender  must,  if  he  compels  the  return,  indemnify  the  borrower  for  the  amount 
in  which  the  loss  so  occasioned  exceeds  the  benefit  so  derived. 

IGO.  It  is  the  duty  of  the  bailee  to  return,  or  deliver  according  to  the  bailor's 
directions,  the  goods  iDtiiled,  without  demand,  as  soon  as  the  time  for  which  they 
were  bailed  has  expired,  or  the  purjiose  for  wliich  they  were  bailed  has  been  accom- 
plished. 

161.  If  by  the  fault  of  the  bailee  the  goods  are  not  returned,  delivered,  or  ten- 
dered at  the  proper  time,  he  is  responsible  to  the  bailor  for  any  loss,  destruction,  or 
deterioration  of  the  goods  from  that  time. 

162.  A  gratuitous  bailment  is  terminated  by  the  death  either  of  the  bailor  or 
of  the  bailee. 

163.  In  the  absence  of  any  contract  to  the  contrary,  the  bailee  is  bound  to 
•deliver  to  the  bailor,  or  according  to  his  directions,  any  increase  or  profit  which  may 
:liave  accrued  from  the  goods  bailed. 

Illiislratlon. 
A  leaves  a  cow  in   the   custody   of  B  to  be  taken  c:\re  of.     The  cow  has  a  calf.     B  is  bound  to 
'deliver  the  calf  as  well  as  the  cow  to   A. 

164.  The  bailor  is  responsible  to  the  bailee  for  any  loss  which  the  bailee  may 
sustain  by  reason  that  the  bailor  was  not  entitled  to  make  the  bailment,  or  to  receive 
back  the  goods,  or  to  give  directions  respecting  them. 

165.  If  several  joint  owners  of  goods  bail  them,  the  bailee  may  deliver  them 
•back  to,  or  according  to  the  directions  of  one  joint  owner  without  the  consent  of  all, 
in  the  absence  of  any  agreement  to  the  contrary. 

166.  If  the  bailor  has  no  title  to  the  goods,  and  the  bailee,  in  good  faith, 
delivers  them  back  to,  or  according  to  the  directions  of  the  bailor,  the  bailee  is  not 
responsible  to  the  owner  in  respect  of  such    delivery. 

167.  If  a  person,  other  than  the  bailor,  claims  goods  bailed,  he  may  apply  to 
the  Court  to  stop  the  delivery  of  the  goods  to  the  bailor,  and  to  decide  the  title  to 
the  goods. 

168.  The  finder  of  goods  has  no  right  to  sue  the  owner  for  compensation  for 
trouble  and  expense  voluntarily  incurred  by  him  to  preserve  the  goods^  and  to  find 
out  the  owner  ;  but  he  may  retain  the  goods  against  the  owner  until  he  receives  such 
compensation  ;  and  where  the  owner  has  offered  a  specific  reward  for  the  return  of 
goods  lost,  the  finder  may  sue  for  such  reward,  and  may  retain  the  goods  until  he 
receives  it. 

169.  When  a  thing,  which  is  commonly  the  subject  of  sale,  is  lost,  if  the  owner 
cannot  with  reasonable  diligence  be  foinid,  or  if  he  refuseS;  upon  demand;  to  pay  the 
lawfid  charges  of  the  finder,  the  finder  may  sell  it — 
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(1.)  when  the  thing  is  in  danger  of  perishing  or  of  losing  the  greater  part  of 
its  vahie,  or 

(2.)  when  the  lawful  charges  of  the  finder,  in  respect  of  the  thing  found,  amount 
to  two-thirds  of  its  value. 

170.  Where  the  bailee  has,  in  accordance  with  the  purpose  of  the  bailment, 
rendered  any  service  involving  the  exercise  of  labour  or  skill  in  respect  of  the  goods 
bailed,  he  has,  in  the  absence  of  a  contract  to  the  contrary,  a  right  to  retain  such 
goods  until  he  receives  due  remuneration  for  the  services  he  has  rendered  in  respect 
of  them. 

Illustrations. 

{a.)  A  delivers  a  ron^li  diamond  to  B,  a  jeweller,  to  be  cut  and  polished,  which  is  according- 
ly done.      B  is   entitled  to  retain  the  stone  till  he  is  paid  for  the  services  he  has  rendered. 

(6.)  A  gives  cloth  to  B,  a  tailor,  to  make  into  a  coat.  B  promises  A  to  deliver  the  coat  as 
soon  as  it  is  finished,  and  to  give  A  three  mouths'  credit  for  the  price.  B  is  not  entitled  to  retain 
the  coat  until  he  is  paid. 

171.  Bankers,  factors,  wharfingers,  attorneys  of  a  High  Court  and  policy 
l)rokers  may,  in  the  absence  of  a  contract  to  the  contrary  retain  as  a  security  for  a 
general  balance  of  account,  any  goods  bailed  to  them  ;  but  no  other  persons  have 
a  right  to  retain,  as  security  for  such  balance,  goods  bailed  to  them,  unless  there 
is  an  express  contract  to  that  effect. 

Bailments  of  Pledges. 

172.  The  bailment  of  goods  as  security  for  payment  of  a  debt  or  performance 
of  a  promise  is  called  pledge.  The  bailor  is  in  this  case  called  the  pawnor.  The 
bailee  is  called  the  pawnee. 

173.  The  pawnee  may  retain  the  goods  pledged,  not  only  for  payment  of  the 
debt  or  the  performance  of  the  promise,  but  for  the  interest  of  the  debt,  and  all 
necessary  expenses  incurred  by  him  in  respect  of  the  possession  or  for  the  preserv^a- 
tion  of  the  goods  pledged. 

174.  The  pawnee  shall  not,  it  the  absence  of  a  contract  to  that  effect,  retain 
the  goods  pledged  for  any  debt  or  promise  other  than  the  debt  or  promise  for  which 
they  are  pledged  ;  but  such  contract,  in  the  absence  of  anything  to  the  contrary, 
shall  be  presumed  in  regard  to  subsequent  advances  made  by  the  pawnee. 

175.  The  pawnee  is  entitled  to  recieve  from  the  pawnor  extraordinary  expenses 
incurred  by  him  for  the  preservation  of  the  goods  pledged. 

176.  Ifthepawmor  makes  default  in  payment  of  the  debtor  performance 
at  the  stipulated  time,  of  the  promise,  in  respect  of  which  the  goods  were  pledged, 
the  pawnee  may  bring  a  suit  against  the  pawnor  ujjon  the  debt  or  promise,  and 
retain  the  goods  pledged  as  a  collateral  security  ;  or  he  may  sell  the  thing  pledged, 
on  giving  the   pawnor  reasonable  notice  of  the  sale. 

If  the  proceeds  of  such  sale  are  less  than  the  amount  due  in  respect  of  the  debt 
or  promise,  the  pawnor  is  still  liable  to  pay  the  balance.  If  the  proceeds  of  the  sale 
are  greater  than  the  amount  so  due,  the  pawnee  shall  pay  over  the  surplus  to  the 
pawnor. 

177.  If  a  time  is  stipulated  for  the  payment  of  the  debt,  or  performance  of  the 
promise,  for  which  the  pledge  is  made,  and  the  pawnor  makes  default  in  payment 
of  the  debt  or  performance  of  the  promise  at  the  stipulated  time,  he  may  redeem  the 
goods  pledged  at  any  subsequent  time  before  the  actual  sale  of  them  ;  but  he  must, 
in  that  case,  pay,  in  addition,  any  expenses  which  have  arisen  from  his  default. 

178.  A  person  who  is  in  possession  of  any  goods,  or  of  any  bill  of  lading,  dock- 
warrant,  warehouse-keeper's  certificate^  wharfinger's  certificate;    or  warrant  or  order 
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f<.»r  « leli vciy,  or  any  other  document  of  title  to  goods,  ma/  make  a  valid  pledge  of 
Kuch  goods,  or  docaiments  :  Piovided  that  the  pawnee  acts  in  gccd  faith,  and  under 
circumstances  which  are  not  such  as  to  raise  a  reasonable  presumption  that  the 
pawnor  is  acting  improperly  : 

Provided  also  that  such  goods  or  documents  have  not  been  obtained  from  their 
lawful  owner,  or  from  nny  ]H'i-s.^ii  in  lawful  custody  of  thorn,  by  means  of  an  oftcnce 
or  fraud. 

1 79.  \Miere  a  person  pledges  goods  in  which  he  has  only  a  limited  interest,  the 
pledge  is  valid  to  the  extent  of  that  interest. 

Suits  by  Bailees  or  Bailors  against  Wrongdoers. 

180.  If  a  third  pei-son  wrongfully  deprives  the  bailee  of  the  use  or  possession 
of  the  goods  bailed,  or  does  them  any  injury,  the  bailee  is  entitled  to  use  such  re- 
medies as  the  o-vs^ier  might  have  used  in  the  like  case  if  no  bailment  had  been  made  ; 
and  either  the  bailor  or  the  bailee  may  bring  a  suit  against  a  third  person  for  such 
deprivation  or  injury. 

181.  Whatever  is  obtaind  by  way  of  relief  or  compensation  in  any  such  suit 
shall,  as  between  the  bailor  and  the  bailee,  be  dealt  with  according  to  theh'  respective 
interests. 


CHAPTER  X. 
AGENCY. 

Appointment  and  Authority  of  Agents. 

182.  An  agent  is  a  person  employed  to  do  any  act  for  another,  or  to  represent 
another  in  dealings  with  third  persons.  The  person  for  whom  such  act  is  done,  or 
who  is  so  represented,  is  called  the  principal. 

183.  Any  person  who  is  of  the  age  of  majority  according  to  the  law  to  which 
he  is  subject,  and  who  is  of  sound  mind,  may  employ  an  agent. 

184.  As  between  the  principal  and  third  persons,  any  person  may  become  an 
agent ;  but  no  person  who  is  not  of  the  age  of  majority  and  of  sound  mind  can  be- 
come an  agent,  so  as  to  be  responsible  to  his  principal  according  to  the  provisions  in 
that  behalf  herein  contained. 

18-5.     No  consideration  is  necessary  to  create  an  agency. 

186.  The  authority  of  an  agent  may  be  express  or  implied. 

187.  An  authority  is  said  to  be  express  when  it  is  given  by  words  spoken  or 
written.  An  authority  is  said  to  be  implied  when  it  is  to  be  inferred  from  the  cir- 
cumstances of  the  case  ;  and  things  spoken  or  \\Titten,  or  the  ordinary  course  of  deal- 
ing, may  be  accounted  circumstances  of  the  case. 

Illustrations. 

A  owns  a  shop  in  Serarapore,  living  himself  in  Calcutta,  and  visiting  the  shop  occasionally. 
The  shop  is  managed  by  B,  and  he  is  in  the  habit  of  ordering  goods  from  C  in  the  name  of  A  for 
the  purposes  of  the  shop,  and  of  paying  for  them  out  of  A's  funds  with  A's  knowledge.  Ji  has  an 
implied  authority  from  A  to  order  goods  from  C  in  the  name  of  A  for  the  purposes  of  the  shop. 

188.  An  agent,  having  an  authority  to  do  an  act,  has  authority  to  do  every 
lawful  thing  which  is  necessary  in  order  to  do  such  act. 

An  agent  having  an  authority  to  cari-y  on  a  business,  has  authority  to  do  every 
lawful  thing  necessary  for  the  pui-pose^  or  usually  done  in  the  course^  of  conducting 
such  business. 
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Illustration, 
(a.)     A  is  employed  by  B,  residino:  in  Loiidou,  to  recover  at  Bombay  a  debt  due  to  B.    A  may 
adopt  any  legal  process  necessary  for  the  purpose  of  recovering  the  debt,  and  may  give  a   valid  dis- 
eliarge  for  the  same. 

(b)  A  constitutes  B  his  agent  to  carry  on  his  bvisiness  of  a  ship-builder.  B  may  purchase 
timber  and  other  materials,  and  hire  workmen,  for  the  purpose  of  carrying  on  the  business. 

189.  An  agent  has  authority,  in  an  emergency,  to  do  all  such  acts  for  the  pur- 
pose of  protecting  his  principal  from  loss  as  would  be  done  by  a  person  of  ordinary 
prudence  in  his  own  case  under  similar  circumstances. 

TllttstraiionSr 

(a.)      An  agent  for  sale  may  have  goods  repaired  if  it  be  necessary. 

(h.)  A  consigns  pf()visi/)ns  to  B  at  Calcutta,  with  directions  to  send  them  immediately  to  C 
at  Cuttack.  H  niiiy  sell  the  provisions  at  Calcutta  if  they  will  not  bear  the  journey  to  Cuttack 
without  spoiling. 

Sub-Agej^ts.. 

190.  An  agent  cannot  lawfully  employ  another  to  perform  acts  which  he  has 
expressly  or  impliedly  under-taken  to  perform  personally,  unless  by  the  ordinary  cus- 
tom of  trade  a  sub-agent  may,  or,  from  the  nature  of  the  agency,  a  sub-agent  must 
be  employed. 

19L  A  sub-agent  is  a  person  employed  by,  and  acting  under  the  control  of 
the  original  agent  in  the  business  of  the  agency. 

192.  Where  a  sub-agent  is  properly  appointed,  the  principal  is  so  far  as  regards 
third  persons,  represented  by  the  sub-agent,  and  is  bound  by  and  responsible  for  his 
acts,  as  if  he  were  an  agent  originally  appointed  by  the  principal. 

The  agent  is  responsible  to  the  principal  for  the  acts  of  the   sub-agent  : 

The  sub-agent  is  responsible  for  his  acts  to  the  agent,  but  not  to  the  principal, 
except  in  cases  of  fraud  or  wilful  wrong. 

19-3.  Where  an  agent,  without  having  authority  to  do  so,  has  appointed  a 
person  to  act  as  a  sub-agent,  the  agent  stands  towards  such  person  in  the  relation 
of  a  principal  to  an  agent,  and  is  responsible  for  his  acts  both  to  the  principal  and 
to  third  persons  ;  the  principal  is  not  represented  by  or  responsible  for  the  acts  of 
the  person  so  employed,  nor  is  that  person  responsible  to  the  principal. 

194.  AVhere  an  agent,  holding  an  express  or  implied  authority  to  name  ait- 
other  person  to  act  for  the  principal  in  the  business  of  the  agency,  has  named  an- 
other person  accordingly,  such  person  is  not  a  sub-agent,  but  an  agent  of  the  prin- 
cipal for  such  part  of  the  business  of  the  agency  as  is    entrusted  to  him. 

Illuslraiions. 

(ff.)  A  directs  B,  his  solicitor,  to  sell  his  estate  by  auction,  and  to  employ  an  nuctioneer  for 
the  puropse.  B  names  (',  an  auctioneer,  to  coudiict  the  sale.  C  is  not  a  sub-agent,  but  is  A's  agent 
for  the  conduct  of  the  s^le. 

(i.)  A  authorizes  B.  a  merchant  in  Calcutta,  to  recover  the  monies  due  to  A  from  C  &  Co. 
B  instructs  I),  a  solicitor,  to  take  legal  proceedings  against  C  &  Co.  for  the  recovery  of  the  money. 
D  is  not  a  sub-agent,   but  is  solicitor  for  A. 

195.  In  selecting  such  agent  for  his  principal,  an  agent  is  bound  to  exercise 
the  same  amount  of  discretion  as  a  man  of  ordinary  2)rudence  would  exercise  in  his. 
own  case  ;  and,  if  he  does  this,  he  is  not  responsible  to  the  principal  for  the  acts  or 
negligence  of  the  agent  so  selected. 

Illustrations. 
(a.)     A  instructs  B,  a  merchant  to  buy    a   ship  for   him.       B  employs  a    ship-surveyor  of  good 
reputation  to  choose  a  ship  for  A.     The  surveyor  makes  the  choice  negligently  and   the   ship  turns 
out  to  be  unseaworthy  and  is  lost      B  is  not,  but  the  surveyor  is,   responsible  to  A, 
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(b.)  A  eonsiorns  goods  to  B,  a  merchnnt,  for  sale.  B  in  due  coufse,  employg  an  auctioneer  in 
good  iMVilit  to  st'll  tlie  goods  of  A,  snid  allows  tlio  unotioncer  to  rot'oiv(>  the  prooeods  of  tlic  siile. 
'j'he  auctioneer  afterwards  becomes  insolvent  without  having  accounted  for  the  proceeds.  B  is  not 
responsible  to  A  tor  the  proceeds. 

Ratification. 

196.  Where  acts  arc  done  by  one  person  on  behalf  of  another,  but  without  liis 
knowledge  or  authority,  he  may  elect  to  ratify  or  to  disown  such  acts.  If  he  ratify 
them,  the  same  eflects  will  follow  as  if  they  had  been  performed  by  his  authority. 

197.  Ratification  may  be  expressed  or  may  be  implied  in  the  conduct  of  the 
person,  on  whose  behalf  the  acts  are  done. 

liiustrations. 

{a.)  A,  without  authority,  buys  pfoods  for  B.  Afterwards  B  sella  thorn  to  C  on  his  own 
account ;  B's  conduct  implies  a  ratitication  of  the  purchase  made  for  him  by  A. 

(i.)  A,  without  Wii  authority,  len<ls  B's  money  to  C.  Afterwards  B  accepts  interest  on  the 
money  froui  C.     B's  conduct  implies  a  ratification  of  the  loan. 

198.  No  valid  ratification  can  be  made  by  a  person,  whose  knowledge  of  the 
facts  of  the  case  is  materially  defective. . 

199.  A  person,  ratifying  any  unauthorized  act  done  on  his  behalf,  ratifies  the 
"whole  of  the  transaction,  of  which  such  act  formed  a  part. 

200.  An  act  done  by  one  person  on  behalf  of  another  without  such  other 
person's  authority,  which,  if  done  with  authority,  would  have  the  eft'ect  of  subjecting 
a  third  person  to  damages,  or  of  terminating  any  right  or  interest  of  a  third  person,, 
cannot,  by  ratification,  be  made  to  have  such  effect. 

Illustrations. 

{a.)     A,  not  being  authorized  thereto  by  B,  demands,  on  beliilf  of  B,  the  delivery  of  a  chatteU- 
the  property  of  \i.  fi-Dui  C  who  is  in  possession  of  it.     This  demand  cannot  be  ratified  by  B,    so   as 
to  make  C  liable  for  damages  tor  his  refusal  to  deliver. 

(b.)  A  holds  a  lease  from  13,  terminable  on  three  months'  notice.  C,  ao  unauthorized  person^, 
gives  notice  of  termination  to  A.     'J"hc  notice  cannot  be  ratified  by  B,  so  as  to  be  binding  on  A. 

Revocation  of  Authority. 

201.  An  agency  i^  terminated  by  the  principal  revoking  his  authoi'ity  ;  or  by 
the  agent  renouncing  the  business  of  the  agency  ;  or  by  the  business  of  the  agency 
being  completed  ;  or  by  either  the  principal  or  agent  dying  or  becoming  of  unsound 
mind  ;  or  by  the  principal  being  adjudicated  an  insolvent  under  the  provisions  of 
any  Act  for  the  time  being  in  force  for  the  relief  of  insolvent  debtors. 

202.  ^Miere  the  agent  has  himself  an  interest  in  the  property  which  forms  the 
subject-matter  of  the  agency,  the  agency  cannot,  in  the  absence  of  an  express  con- 
tract, be  terminated  to  the  prejudice  of  such  interest. 

Illustrations. 

(a.)  A  gives  authority  to  B  to  sell  A's  land,  and  to  pay  himself  out  of  the  proceeds  the  debts 
due  to  him  from  A.  A  cannot  revoke  this  authority,  nor  can  it  be  terminated  by  his  insanity  or 
death.  , 

(6.)  A  consigns  1,000  bales  of  cotton  to  B,  who  has  made  advances  to  him  on  such  cotton, 
and  desires  B  to  sell  the  cotton,  and  to  repay  himself  out  of  the  price  the  amount  of  his  own 
advances.     A  cannot  revoke  this  authority,  nor  is  it  terminated  by  his  insanitj  or  death. 

203.  The  principal  may,  save  as  is  otherwise  provided  by  the  last  preceding 
section,  revoke  the  authority  given  to  his  agent  at  any  time  before  the  authority  has 
been  exercised  so  as  to  bind  the  principal. 

204.  The  principal  cannot  revoke  the  authority  given  to  his  agent  after  the 
authority  has  been  pai*tly  exercised,  so  far  as  regards  such:  acts  and  obligations  as 
ari.se  from  acts  already  done  in  the  agency.. 
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Illustrations. 

(a.)  A  authovlzes  B  to  buy  1,000  bales  of  cotton  on  account  of  A,  and  to  pay  for  it  out  of 
A's  monies  remaininor  in  B's  bands.  B  buys  1,000  bales  of  cotton  in  liis  own  name,  so  as  to  make 
himself  personally  liable  for  tbe  price.  A  cannot  revoke  B's  autbority  so  foi' as  regard*  payment 
for  the  cotton. 

{b.)  A  authorizes  B  to  buy  1,000  bales  of  cotton  on  aceonni  of  A,  and  to  pay  for  it  out  of  A*3 
monies  reinainnig  in  B's  bands,  li  buys  1,000  bales  of  cotton  in  A's  name,  and  so  as  not  to 
riinder  himself  personally  liable  for  the  price.     A  c-au  revoke  B's  authority  to  pay  for  the  cotton. 

205.  Where  there  is  an  express  or  implied  contract  that  the  agency  should 
be  continued  for  any  period  of  time,  the  principal  must  make  compensation  to  the 
agent,  or  the  agent  to  the  principal,  as  the  case  may  be,  for  any  previous  revocation 
or  renunciation  of  the  agency  without  sufficient  cause. 

206.  Reasonable  notice  must  be  given  of  such  revocation  or  renunciation, 
otherwise  the  damage  thereby  resulting  to  the  principal  or  the  agent,  as  the  case 
may  be,  must  be  made  good  to  the  one  by  the  other. 

207.  Revocation  and  renunciation  may  be  expressed  or  may  be  implied  in 
the  conduct  of  the  principal  or  agent  respectively. 

Illustration. 

A  empowers  B  to  let  A's  house.  Afterwards  A  lets  it  himself.  This  is  an  implied  revocation 
of  B's  authority. 

208.  The  termination  of  the  authority  of  an  agent  does  not,  so  far  as  regards 
the  agent,  take  effect  before  it  becomes  known  to  him,,  or,  so  ftir  as  regards  third 
persons,  before  it  becomes  known  to  them. 

Illustratio7is. 

{a.).  A  directs  B  to  sell  goods  for  him,  and  agrees  to  give  B  five  per  cent,  commission  on  the 
price  fetched  by  the  goods.  A  afterwards,  by  letter,  revokes  B's  authority.  B,  after  the  letter 
is  sent,  but  before  he  receives  it,  sells  the  goods  for  iOO  rupees.  The  sale  is  binding  on  A,  and  B  is 
entitled  to  five  rupees  as  his  commission. 

(b.)  A,  at  Madras,  by  letter  directs  B  to  sell  for  him,  some  cotton,  lying  in  a  warehouse  in 
Bombay,  and  afterwards,  by  letter,  revokes  his  authority  to  sell,  and  directs  B  to  send  the  cotton 
to  Madras.  B,  after  receiving  the  second  letter,  enters  into  a  contract  with  C,  who  knows  of  the 
first  letter,  but  not  of  the  second,  for  tbe  sale  to  him  of  the  cotton.  C  pays  B  the  money,  with 
which  B  absconds.     C's  payment  is  good  as  against  A. 

(e)  A  directs  B,  bis  agent,  to  pay  certain  money  to  C.  A  dies  and  D  takes  out  probate  to 
his  will.  B,  after  A's  death,  hut  before  hearing  of  it,  pays  the  money  to  C.  The  payn>eut  is 
good  as  against  D,  the  executor. 

209.  When  an  agency  is  terminated  by  the  principal  dying  or  becoming  of 
unsound  mind,  the  agent  is  bound  to  take,  on  behalf  of  the  representatives  of  his 
late  principal,  all  reasonable  steps  for  the  protection  and  preservation  of  the  interests 
entrusted  to  him. 

210.  The  termination  of  the  authority  of  an  agent  causes  the  termination, 
(subject  to  the  rules  herein  contained  regarding  the  tern^ination  of  an  ao-ent's 
authority),  of  the  authority  of  all  sub-agents  appointed  by  him. 

Agent's  Duty  to  Principal. 

211.  An  agent  is  bound  to  conduct  the  business  of  his  jmncipal  accordino-  to 
the  directions  given  by  the  principal,  or,  in  the  absence  of  any  such  directions, 
according  to  the  custom  which  prevails  in  doing  business  of  the  same  kind  at  the 
place  where  the  agent  conducts  such  business.  When  the  agent  acts  otherwise,  if 
any  loss  be  sustained,  he  must  make  it  good  to  his  principal,  and  if  any  profit  accrues 
he  must  account  for  it. 


186  ACT  No.  IX  OF  1872.  [  RicoB* 


IllustraUons.  • 

(«.)  A,  an  agent  engagetl  in  carrying  on  for  B  a  business,  in  which  it  is  the  custom  to  invest 
from  time  to  time  at  interest  the  monie-s  which  may  bo  in  hand,  omits  to  make  such  investment. 
A  must  make  good   to  B  the  interest  usually  obtniued  by  such  investments. 

(h)  B,  a  broker,  in  whose  business  it  is  not  the  custom  to  sell  on  credit,  sells  goods  of  A  on 
credit  to  C,  whose  credit  at  the  time  was  very  high.  C.  before  payment,  becomes  insolvent.  B 
must  make  good  the  loss  to  A. 

212.  An  agent  is  bound  to  conduct  the  business  of  the  agency  with  as  much 
skill  as  is  generally  possessed  by  persons  engaged  in  similar  business,  unless  the 
principal  has  notice  of  his  want  of  skill.  The  agent  is  always  bound  to  act  with 
reasonable  diligence,  and  to  use  such  skill  as  he  possesses  ;  and  to  make  compensation 
to  his  principal  in  respect  of  the  direct  consequences  of  his  own  neglect,  want  of 
skill,  or  misconduct,  but  not  in  respect  of  loss  or  damage  which  are  indirectly  or 
remotely  caused  by  sucli  neglect,  want  of  skill,  or  misconduct. 

Illustrations. 

{a.)  A,  a  merchant  in  Calcutta,  has  an  agent,  1',  in  London,  to  whom  a  sum  of  money  is  paid 
on  A*s  account,  with  orders  to  remit.  B  retains  tlie  money  for  a  considerable  time.  A,  in 
consequence  of  not  receiving  the  money,  Ireiomes  insolvent.  B  is  lial  le  fur  the  money  and 
interest  from  the  day  on  which  it  ought  to  have  been  paitl,  according  to  the  usual  rate,  and  for 
auy  further  direct  loss — as,  e.  g.,  by  variaticm  of  rate  of  exchange — but  not  further. 

(5.)  A.  an  agent  for  the  sale  of  goods,  having  authority  to  sell  on  credit,  sells  to  B,  on  credit^ 
without  making  the  proper  and  usual  enquiries  as  to  the  solvency  of  B.  B,  at  the  time  of  sncli 
sale,  is  insolvent.  A  must  make  compensation  to  his  principal  in  respect  of  any  loss  thereby  sus- 
tained. 

(c!)  A,  an  insurance  broker,  employed  by  B  to  effect  an  insurance  on  a  ship,  omits  to  see  that 
the  usual  clauses  are  inserted  in  the  policy.  The  ship  is  afterwards  lost.  In  consequence  of  tho- 
omission  of  the  clauses  nothing  can  be  recovered  from  the  underwriters.  A  is  bound  to  make  good 
the  loss  to  B. 

((i.)  A,  a  merchant  in  England,  directs  B,  his  agent  at  Bombay,  who  accepts  the  agency,  to^ 
send  him  100  bales  of  cotton  by  a  certain  slup.  B,  ha%iiigit  in  his  power  to  send  the  cotton, 
omits  to  do  so.  The  ship  arrives  safely  in  England.  Soon  after  her  arrival  the  price  of  cotton 
rises.  B  is  bound  to  make  good  to  A  the  profit  which  he  might  have  made  by  the  100  bales  of 
cotton  at  the  time  the  ship  arrived,  but  not  any  profit  he  might  Ijave  made  by  the  subsequent  rise. 

213.  An  agent  is  bound  to  render  proper  accounts  to  his  principal  on  demand. 

214.  It  is  the  duty  of  an  agent,  in  cases  of  difficulty,  to  use  all  reasonable 
diligence  in  communicating  with  his  principal,  and  in  seeking  to  obtain  his  instruc- 
tions. 

215.  If  an  agent  deals  on  his  own  account  in  the  business  of  the  agency,  with- 
out first  obtaining  the  consent  of  his  principal  and  acquainting  him  with  all  material 
circumstances  which  have  come  to  his  own  knowledge  on  the  subject,  the  principal 
may  repudiate  the  transaction,  if  the  case  show,  either  that  any  material  fact  has 
been  dishonestly  concealed  from  him  by  the  agent,  or  that  the  dealings  of  the  agent 
have  been  disadvantageous  to  him. 

Illustrations. 

(a.)  A  directs  B  to  sell  A*s  estate.  B  buys  the  estate  for  himself  in  the  name  of  C.  A,  on 
discovering  that  B  has  bought  the  estate  for  himself,  may  repudiate  the  sale,  if  he  can  show  that 
B  has  dishonestly  concealed  any  material  fact,  or  that  the  sale  has  been  disadvantageous  to  him. 

(5.)  A  directs  B  to  sell  A's  estate.  B,  on  looking  over  the  e.state  before  selling  it,  finds  a 
mine  on  the  estate  which  is  unknown  to  A.  B  informs  A  that  he  wishes  to  buy  the  estate  for 
himself,  but  conceals  the  discovery  of  the  mine.  A  allows  B  to  buy,  in  ignorance  of  the  existence 
of  the  mine.  A,  on  discovering  that  B  knew  of  the  mine  at  the  time  he  bought  the  estate,  may 
either  repudiate  or  adopt  the  sale  at  his  option. 

216.  If  an  agent,  without  the  knowledge  of  his  principal,  deals  in  the  business 
of  the  agency  on  his  owti  accoimt  instead  of  on  account  of  his  principal,  the  principal 
is  entitled  to  claim  from  the  agent  any  benefit  Avhich  may  have  resulted  to  him  from 
the  transaction. 
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Illustration . 

A  directs  B,  his  agent,  to  buy  a  certain  honse  for  hiiu.  B  tells  A  it  cannot  be  bought,  and 
buys  the  house  for  himself.  A  may,  on  discovering  that  B  has  bought  the  house,  compel  him  to 
sell  it  to  A  at  the  price  he  gave  for  it. 

217.  An  agent  may  retain,  out  of  any  sums  received  on  account  of  the  princi- 
pal in  the  business  of  the  agency,  all  monies  due  to  himself  in  respect  of  advances 
made  or  expenses  properly  incurred  by  him  in  conducting  such  business,  and  also 
such  remuneration  as  may  be  payable  to  him  for  acting  as  agent. 

218.  Subject  to  such  deductions,  the  agent  is  bound  to  pay  to  his  principal  all 
sums  received  on  his  account. 

219.  In  the  absence  of  any  special  contract,  payment  for  the  performance  of 
any  act  is  not  due  to  the  agent  until  the  completion  of  such  act ;  but  an  agent  may 
detain  moneys  received  by  him  on  account  of  goods  sold,  although  the  whole  of  the 
goods  consigned  to  him  for  sale  may  not  have  been  sold,  or  although  the  sale  may 
not  be  actually  complete. 

220.  An  agent,  who  is  guilty  of  misconduct  in  the  business  of  the  agency,  is 
not  entitled  to  any  remuneration  in  respect  of  that  part  of  the  business  which  he  has 
misconducted. 

Illustrations. 

(a.)  A  employs  B  to  recover  1,00,000  rupees  from  C,  and  to  lay  it  out  on  good  security.  B 
recovers  the  1,00,000  rupees  and  lays  out  90,000  rupees  on  good  security,  but  lays  out  10,000 
on  security,  which  he  ought  to  have  known  to  be  bad,  whereby  A  losses  2,000  rupee*.  B  is  entitled 
to  remuneration  for  recovering  the  1,00,000  rupees  and  for  investing  the  90,000  rupees.  He  is 
not  entitled  to  any  remuneration  for  investing  the  10,000  rupees,  and  he  must  make  good  the 
2,000  rupees  to  B. 

{b  )  A  employs  B  to  recover  1,000  rupees  from  C.  Through  B's  misconuuct  the  money  is  not 
recovered.     B  is  entitled  to  no  remiineration  for  his  services,  and  must   make  good  the  loss. 

221.  In  the  absence  of  any  contract  to  the  contrary,  an  agent  is  entitled  to 
retain  goods,  papers,  and  other  property,  whether  moveable  or  immoveable,  of  the 
principal  received  by  him,  until  the  amount  due  to  himself  for  commission,  dis- 
bursements, and  services  in  respect  of  the  same  has  been  paid  or  accounted  for  to 
him. 

Principal's  Duty  to  Agent. 

222.  The  employer  of  an  agent  is  bound  to  indemnify  him  against  the  con- 
sequences of  all  lawful  acts  done  by  such  agent  in  exercise  of  the  authority  conferred 
upon  him. 

Illustrations. 

(a.)  B,  at  Singapore,  under  instructions  from  A  of  Calcutta,  contracts  with  C  to  deliver 
certain  goods  to  him,  A  does  not  send  the  goods  to  B,  and  C  sues  B  for  breach  of  contract.  B 
informs  A  of  the  suit,  and  A  authorizes  him  to  defend  the  suit.  B  defends  the  suit,  and  is  com- 
pelled to  pay  damages  and  costs,  and  incurs  expenses.  A  is  liable  to  B  for  such  damages,  costs, 
and  expenses. 

fb  )  li,  a  broker  at  Calcutta,  by  the  orders  of  A,  a  merchant  there,  contracts  with  C  for  the 
purchase  of  10  casks  of  oil  for  A.  Afterwards  A  refuses  to  receive  the  oil,  and  C  sues  B.  B  in- 
forms A,  who  repudiates  the  contract  altogether.  B  defends,  but  unsuccessfully,  and  has  to  pay 
damages  and  costs  and  incurs  expenses.     A  is  liable  to  B  for  such  damages,  costs  and   expenses. 

223.  Where  one  person  employs  another  to  do  an  act,  and  the  agent  does  the 
act  in  good  faith,  the  employer  is  liable  to  indemnify  the  agent  against  the  conse- 
quences of  that  act,  though  it  cause  an  inj  ury  to  the  rights  of  third  persons. 

Illustrations, 
(a.)     A,  decree-holder  and  entitled  to  execution  of  B's  goods,  requires  the  ofBcer   of  the  Court 
to  seize  certain  goods,  representing  them  to  be  the  goods  of  B.      The  oificer   seizes  the  goods,   and 
is  sued  by  C,  the  true  owner  of  the  goods.     A  is  liable  to  indemnify  the    officer   for  the  sum  which 
he  is  compelled  to  pay  to  C,  in  consequence  of  obeying  A's  directions. 
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(h.)  B,  at  the  request  of  A,  sells  good^t  in  the  possession  of  A,  but  which  A  had  no  right  to 
dispose  of.  B  does  not  know  this,  and  hands  over  the  proceeds  of  the  side  to  A.  Afterwards  C, 
the  true,  owner  of  the  jjoods,  sues  B  and  recovers  tiie  value  of  the  goods  and  costs.  A  is  liable  to 
indemnify  B  for  what  he  has  been  compelled  to  pay  to  C,  and  for  B's  own  expenses. 

224.  AVliere  one  person  employs  another  to  do  an  act,  which  is  criminal,  the 
employer  is  not  liable  to  the  agent,  either  upon  an  express  or  an  implied  jtromise,  to 
indemnity  him  against  the  consequences  of  that  act. 

INuslrations. 

(or.)  A  employs  B  to  beat  C,  and  agrees  to  indemnify  him  against  all  consequences  of  the 
act,  B  thereiipon  beats  C,  and  has  to  pay  damages  to  C  for  so  doing.  A  is  not  liable  to  indemni- 
fy B  tor  those  damages. 

(i.)  B,  the  proprietor  of  a  newspaper,  publishes,  at  A's  request,  a  libel  upon  C  in  the  paper, 
nud  A  agrees  to  indemnify  B  against  the  consequences  of  the  publication,  and  all  costs  and  dama- 
ges of  any  action  in  respect  thereof.  H  is  sued  by  C  and  has  to  pay  damages,  and  also  incurs  ex- 
penses.    A  is  not  liable  to  B  upon  the  indemnity. 

225.  The  principal  must  make  compensation  to  his  agent  in  respect  of  injury 
caused  to  such  agent  by  the  principal's  neglect  or  want  of  skill. 

Illustration. 

A  employs  B  as  a  bricklayer  in  building  a  house,  and  puts  up  the  scaffolding  himself.  The 
eoafiolding  is  unskilfully  put  up  and  B  is  in  consequence  hurt.     A  must  make    compensation  to  B. 

Effect  of  Agency  on  Contracts  with  third  Persons. 

226.  Contracts  entered  into  through  an  agent,  and  obligations  arising  from 
nets  done  by  an  agent,  may  be  enforced  in  the  same  manner,  and  will  have  the  same 
legal  consequences,  as  if  the  contracts  had  been  entered  into  and  the  acts  done  by 
the  principal  in  person. 

'Illustrations. 

(«.)  A  buys  goods  from  B,  knowing  that  he  is  an  agent  for  tLeir  sale  but  not  knowing 
who  is  the  principal.  B's  principal  is  the  person  entitled  to  claim  from  A  the  price  of  the  goods, 
and  A  cannot,  in  a  suit  by  the  principal,  set  otf  against  that  claim  a   debt  due  to  himself  from  B. 

(6.)  A,  being  B's  agent  with  authority  to  rece've  money  on  his  behalf,  receives  from  C  a  sum 
of  money  due  to  B.     C  is  discharged  of  his  obligation  to  pay  the  sum  in  question  to  B. 

227.  When  an  agent  does  more  than  he  is  authorized  to  do,  and  when  the  part 
of  what  he  does,  which  is  within  his  authority,  can  be  separated  from  the  part,  which 
is  bevond  his  authority,  so  much  only  of  what  he  does  as  is  within  his  authority  is 
binding  as  between  him  and  his  principal. 

Illustration. 

A,  beins  owner  of  a  ship  and  cargo,  authorizes  B  to  procure  an  insurance  for  4,000  rupees  on 
the  ship.  B  procures  a  policy  for  4,000  rupees  on  the  ship,  and  another  for  the  like  sum  on 
the  cargo.  A  is  bound  to  pay  the  premium  for  the  policy  on  the  ship,  but  not  the  premium  for 
the  policy  on  the  cargo. 

228.  Where  an  agent  does  more  than  he  is  authorized  to  do,  and  what  he  does 
loeyond  the  scope  of  his  authority  cannot  be  separated  from  what  is  within  it,  the 
principal  is  not  bound  to  recognize  the  transaction. 

Illustration. 

A  authorizes  B  to  buy  500  sheep  for  liim.  B  buys  500  sheep  and  200  lambs  for  one  sum  of 
6,000  rupees.     A  may  repudiate  the  whole  transaction. 

229.  Any  notice  given  to  or  information  obtained  by  the  agent,  provided  it  be 
given  or  obtained  in  the  course  of  the  business  transacted  by  him  for  the  principal, 
shall,  as  between  the  principal  and  third  parties,  have  the  same  legal  consequence  as 
if  it  had  been  given  to  or  obtained  by  the  principal, 
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Ilhistratiops. 

(a.)  A  is  employed  by  B  to  buy  from  C  certain  goods,  of  which  C  is  the  apparent  owner,  and 
buys  them  accordingly.  In  the  course  of  the  treaty  for  the  sale,  A  learns  that  the  goods  really 
belonged  to  D,  but  B  is  ignorant  of  that  fact.  B  is  not  entitled  to  set-ofF  a  debt  owing  to  him 
from  C  against  the  price  of  the  goods. 

(b.)  A  is  employed  by  B  to  buy  from  C  goods  of  which  C  is  the  apparent  owner.  A  was 
before  he  was  so  employed,  a  servant  of  (.'  and  then  learnt  thflt  the  goods  really  belonged  to  1>,  but 
B  is  ignorant  of  tliat  fact.  In  spite  of  the  knowledge  of  his  agent,  B  may  set-off  against  the  price 
ot  the  goods  a  debt  owing  to  him  from  C. 

230.  In  the  absence  of  any  contract  to  that  effect,  an  agent  cannot  personally 
enforce  contracts  entered  into  by  him  on  behalf  of  his  principal,  nor  is  he  personally 
bound  by  them. 

Such  a  contract  shall  be  presumed  to  exist  in  the  following  cases  : — 

(1.)     Where  the  contract  is  made  by  an  agent  for  the  sale   or  purchase  of  goods 
for  a  merchant  resident  abroad  : 

(2.)     Where  the  agent  does  not  disclose  the  name  of  his  principal : 

(3.)     Where  the  principal,  though  disclosed,  cannot  be  sued. 

231.  If  an  agent  makes  a  contract  with  a  person  who  neither  knows,  nor  has 
reason  to  suspect,  that  he  is  an  agent,  his  principal  may  require  the  performance  of 
the  contract ;  but  the  other  contracting  party  has,  as  against  the  principal,  the  same 
rights,  as  he  would  have  had  as  against  the  agent  if  the  agent  had  been  principal. 

If  the  principal  discloses  himself  before  the  contract  is  completed,  the  other 
contracting  party  may  refuse  to  fulfil  the  contract,  if  he  can  show  that,  if  he  had 
known  who  was  the  principal  in  the  contract,  or  if  he  had  known  that  the  agent  was 
not  a  principal,  he  would  not  have  entered  into  the  contract. 

232.  Where  one  man  makes  a  contract  with  another,  neither  knowino-  nor 
having  reasonable  ground  to  suspect  that  the  other  is  an  agent,  the  principal,  if  he 
l-equires  the  performance  of  the  contract  can  only  obtain  such  performance  subject 
to  the  rights  and  obligations  subsisting  between  the  agent  and  the  other  party  to  the 
contract. 

lllustraiion. 

A,  who  owes  500  rupees  to  B,  sells  1,000  rupees'  worth  of  rice  to  B.  A  is  acting  as  agent  for 
C  in  the  transaction,  but  B  has  no  knowledge  nor  reasoual)le  ground  of  suspicion  that  such  is  the 
case.      C  cannot  compel  B  to  take  the  rice  without  allowing  him  to  set-off  A's  debt. 

233.  In  cases  where  the  agent  is  personally  liable,  a  person  dealing  with  him 
may  hold  either  him  or  his  principal,  or  both  of  them,  liable. 

lllustraiion. 

A  enters  into  a  contract  with  B  to  sell  him  100  bales  of  cotton,  and  afterwards  discovers  that 
B  was  acthig  as  agent  for  C.    A  may  sue  either  B  or  C,  or  both,  for  the  price  of  the  cotton. 

234.  When  a  person  who  has  made  a  contract  with  an  agent  induces  the  agent 
to  act  upon  the  belief  that  the  principal  only  will  be  held  liable,  or  induces  the 
principal  to  act  upon  the  belief  that  the  agent  only  will  be  held  liable,  he  cannot 
afterwards  hold  liable  the  agent  or  principal  respectively. 

235.  A  person  untruly  representing  himself  to  be  the  authorized  agent  of 
another,  and  thereby  inducing  a  third  person  to  deal  with  him  as  such  agent,  is  liable, 
if  his  alleged  employer  does  not  ratify  his  acts,  to  make  compensation  to  the  other 
in  respect  of  any  loss  or  damage  which  he  has  incurred  by  so  dealing. 

236.  A  person,  with  whom  a  contract  has  been  entered  into  in  the  character 
of  agent,  is  not  entitled  to  require  the  performance  of  it,  if  he  was  in  reality  acting, 
not  as  agent,  but  on  his  own  account. 
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237.  When  an  agent  has,  without  authority,  done  actif  or  incun-cd  obligations 
to  third  persons  on  behalf  of  liis  principal,  the  prineii)al  is  bound  by  such  acts  or 
obligations  if  he  has  by  his  words  or  conduct  induced  such  third  persons  to  believe 
that  such  acts  and  obligations  were  within  the  scope  of  the  agent's  authority. 

Illustrations. 

(a.)  A  consigns  floods  to  B  for  sale,  and  pives  him  instructions  not  to  ?ell  nnd»>f  a  fixed  price. 
C.beinj;  iirnorant  of  B's  instructions,  enters  into  a  contract  with  B  to  buy  the  goods  at  a  price 
lower  than  the  reserved  price.     A  is  bcmnd  by  the  contract. 

(h.)  A  entrusts  R  with  negotiable  instruments  endorsed  in  blank.  B  sells  them  to  C  in  vio* 
lation  of  private  orders  from  A.     'I  he  sale  is  good. 

238.  Misrepresentations  made,  or  frauds  committed,  by  agents  acting  in  the 
course  of  their  business  for  their  principals,  have  the  same  effect  on  agreements  made 
b}'  such  agents  as  if  such  misrepresentations  or  frauds  had  been  made  or  committed 
by  the  principals  ;  but  misrepresentations  made,  or  frauds  committed,  by  agents,  in 
matters  which  do  not  fall  within  their  authority,  do  not  affect  their  principals. 

Illustrations. 

(a.)  A,  being  B's  agent  for  the  sale  of  goods,  induces  C  to  buy  them  by  a  misrepresentation, 
wblcii  he  was  not  authorized  by  B  to  make.  The  contract  is  voidable,  as  between  B  and  C,  at  the 
option  of  C. 

(6)  A  the  Captain  of  B's  sbip,  signs  bills  of  lading  without  having  received  on  board  the 
goods  mentioned  therein.     The  bills  of  lading  are  void  as  between  B  and  the  pretended  consignor. 

CHAPTER  XL 

Of  Partnership. 

239.  'Partnership'  is  the  relation  which  subsists  between  persons  who  have 
agreed  to  combine  their  property,  labour,  or  skill  in  some  business,  and  to  share  the 
profits  thereof  between  them. 

Persons  who  have  entered  into  partnership  with  one  another  are  called  collec- 
tively a  'firm.' 

Illustrations. 

(a.)  A  and  B  buy  100  bales  of  cotton,  which  they  agree  to  sell  for  their  joint  account  j  A 
and  B  are  partners  in  respect  of  such   cotton. 

(h.)  A  and  B  buy  100  bales  of  cotton,  agreeing  to  share  it  between  them.  A  and  B  are  not 
partners. 

(r.)  A  agrees  with  B,  a  goldsmith,  to  buy  and  furnish  gold  to  B,  to  be  worked  up  by  him 
and  sold,  and  that  they  shall  share  in  the  resulting  profit  or  loss.     A  and  B  are  partners. 

{d  )  A  and  B  agree  to  work  together  as  carpenters,  but  that  A  shall  receive  all  profits,  and 
shall  pay  wages  to  B,     A  and  B  are  not  partners. 

(e.)     A  and  B  are  joint  owners  of  a  ship.     This  circumstance  does  not  make  them  partners, 

240.  A  loan  to  a  person  engaged  or  about  to  engage  in  any  trade  or  undertak- 
ing, upon  a  contract  with  such  person  that  the  lender  shall  receive  interest  at  a  rate 
varying  with  the  profits,  or  that  he  shall  receive  a  share  of  the  profits,  does  not,  of 
itself,  constitute  the  lender  a  partner,  or  render  him  responsible  as  such. 

241.  In  the  absence  of  any  contract  to  the  contrary,  property  left  by  a  retir- 
ing partner,  or  the  representative  of  a  deceased  partner,  to  be  used  in  the  business, 
is  to  be  considered  a  loan  within  the  meaning  of  the  last  preceding  section. 

242.  No  contract  for  the  remuneration  of  a  servant  or  agent  of  any  person, 
engaged  in  any  trade  or  undertaking,  by  a  share  of  the  profits  of  such  trade  or  under- 
taking shall,  of  itself,  render  such  sei-vant  or  agent  responsible  as  a  partner  therein, 
nor  give  him  the  rights  of  a  partner. 
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243.  No  person,  being  a  widow  or  child  of  a  deceased  partner  of  a  trader,  and 
receiving  by  way  of  annuity,  a  proportion  of  the  profits  made  by  such  trader  in  his 
business,  shall,  by  reason  only  of  such  receipt,  be  deemed  to  be  a  partner  of  such 
trader,  or  be  subject  to  any  liabilities  incurred  by  him. 

244.  No  person  receiving,  by  way  of  annuity  or  otherwise,  a  portion  of  the 
profits  of  any  business,  in  consideration  of  the  sale  by  him  of  the  good- will  of  such 
business,  shall,  by  reason  only  of  such  receipt,  be  deemed  to  be  a  partner  of  the 
person  carrying  on  such  business,  or  be  subject  to  his  liabilities. 

245.  A  person  who  has,  by  words  spoken  or  written,  or  by  his  conduct,  led 
another  to  believe  that  he  is  a  partner  in  a  particular  firm,  is  responsible  to  him  as 
a  partner  in  such  firm. 

246.  Any  one,  coasenting  to  allow  himself  to  be  represented  as  a  partner,  is 
liable,  as  such^  to  third  persons  who  on  the  faith  thereof,  give  credit  to  the  partner- 
ship. 

247.  A  person,  who  is  under  the  age  of  majority  according  to  the  law  to  which 
he  is  subject,  may  be  admitted  to  the  benefits  of  partnership,  but  cannot  be  made 
personally  liable  for  any  obligation  of  the  fu-m  ;  but  the  share  of  such  minor  in  the 
property  of  the  firm  is  liable  for  the  obligations  of  the  firm 

248.  A  person,  who  has  been  adrcitted  to  the  benefits  of  partnership  under  the 
age  of  majority,  becomes,  on  attaining  that  age,  liable  for  all  obligations  incurred  by 
the  partnership  since  he  was  so  admitted,  unless  he  gives  public  notice  within  a 
reasonable  time  of  his  repudiation  of  the  partnership. 

249.  Every  partner  is  liable  for  all  debts  and  obligations  incuiTed  while  he  is 
a  partner  in  the  usual  course  of  business  by  or  on  behalf  of  the  partnership  ;  but  a 
person  who  is  admitted  as  a  partner  into  an  existing  firm  does  not  thereby  become 
liable  to  the  creditors  of  such  firm  for  any  thing  done  before  he  became  a  partner. 

250.  Every  partner  is  liable  to  make  compensation  to  third  persona  in  respect  of 
loss  or  damage  arising  from  the  neglect  or  fraud  of  any  partner  in  the  management 
of  the  business  of  the  firm. 

251.  Each  partner,  who  does  any  act  necessary  for  or  usually  done  in  carrying^ 
on  the  business  of  such  a  partnership  as  that  of  which  he  is  a  member,  binds  his  co- 
partners to  the  same  extent  as  if  he  were  their  agent  duly  appointed  for  that  purpose. 

Exception. — If  it  has  been  agreed  between  the  partners  that  any  restriction  shall 
be  placed  upon  the  power  of  any  one  of  them,  no  act  done  in  contravention  of  such 
agreement  shall  bind  the  ^-ni  with  respect  to  persons  having  notice  of  such  agree- 
ment. 

Illustrations. 

(a.)  A  and  B  trade  in  partnership,  A  residing  in  Eni^land  and  B  In  India.  A  draws  a  bill  of 
exchange  in  tlie  name  of  the  firm.  B  has  no  notice  of  the  bill,  nor  is  he  at  all  interested  in  the 
tranoaction.  The  firm  is  liable  ou  the  bill,  provided  the  holder  did  not  know  of  the  circumstances 
under  which  the  bill  was  drawn. 

(h.)  A,  being  one  of  a  firm  of  solicitors  and  attorneys,  draws  a  bill  of  exchange  in  the  name  of 
the  firm  without  authority.     The  other  partners  are  not  liable  on  the  bill. 

(c.)  A  and  B  carry  on  business  in  partnership  as  bankers.  A  sum  of  money  is  received  by  A 
on  behalf  of  the  firm.  A  does  inform  B  of  such  receipt,  and  afterwards  A  appropriates  the  money 
to  his  own  use.     The  partnership  is  liable  to  make   good  the  money. 

{d.)  A  and  B  are  partners.  A,  with  the  intention  of  cheatina:  B,  goes  to  a  shop  and  purchase* 
articles  on  behalf  of  the  firm,  such  as  might  be  used  in  the  ordinary  course  of  the  partner-,hip 
l>uginess,  and  converts  them  to  his  own  separate  use,  there  being  no  collusioa  between  him  and  thtj 
seller.     The  firm  id  liable  for  the  price  of  the  gootls. 
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selves,  their  rights  and  obligations,  siicli  contract  can  he  annulled  or  altered  onjy  hv 
consent  of  all  of  them,  which  consent  must  either  be  expressed  oi-  he  implied  from  a 
\inif(.)rm  course  of  dealing. 

Illustration. 
A,  B  anil  r,  iiitciuUng  to  enter  into  partnership,  execute  written  articles  of  agreement,  liy 
wliieh  it  is  stipulateil  that  tlie  nt^t  protios  arisino^  fV(nn  the  partnership  business  sliall  be  e<]nally 
divided  between  them.  Afterwards  rhey  oarry  on  the  partnership  business  for  many  years,  A  receiv- 
ing one  iialf  of  the  nett  profits,  and  the  otlier  half  being  divided  equally  between  B  and  C.  AH 
parties  kn;>w  of  and  acquiesce  in  this  arrangement.  This  course  of  dealing  supersedes  the  provi- 
eion  in  the  articles  as  to  the  division  of  profits. 

253.  In  the  absence  of  any  contract  to  the  contrnry,  the  i-elations   of  partners 
to  each  other  are  determined  by  the.  following  rules  : 

(1.)  All  partners  are  joint  owners  of  all  property  originally  brought  into  the 
partnership  stock,  or  bought  with  money  belonging  to  the  partnership,  or 
acquh-ed  for  purposes  of  the  partnership  business.  .  All  such,  property  is 
called  partnership  property.  The  share  of  each  partner  in  the  partnership 
property  is  the  value  of  his  original  contributioii,  increased  or  diminished 
by  his  share  of  profit  or  loss  : 

(2.)  All  partners  are  entitled  to  share  equally  in  the  profits  of  th.e  partnership 
business,  and  must  contribute  equally  towards  the  losses  sustained  by  tl it- 
partnership  : 

(3.)  Each  partner  has  a  right  to  take  part  in  the  management  of  the  partnership 
business : 

(4.)  Each  partner  is  bound  to  attend  diligently  to  the  business  of  the  partner- 
ship, and  is  not  entitled  to  any  remuneration  for  acting  in  such  business  : 

(.5.)  When  differences  arise  as  to  ordinary  matters  connected  w^ith  the  partner 
ship  business,  the  decision  shall  be  according  to  the  opinion  of  the  majority 
of  the  partners  ;  but  no  change  in  the  nature  of  the  business  of  the  part- 
nership can  be  made,  except  with  the  consent  of  all  the  partners  : 

(6.)  No  person  can  introduce  a  new  partner  into  a  firm  without  the  consent  of 
all  the  partners  : 

(7.)  If  from  any  cause  whatsoever,  any  member  of  a  partnership^  ceases  to  be 
so,  the  partnership  is  dissolved  as  between  all  the  other  members  : 

(8.)  Unless  the  partnership  has  been  entered  into  for  a  fixed  term,  any  partiiT^r 
may  retire  from  it  at  any  time 

(9.)  Where  a  partnership  has  been  entered  into  for  a  fixed  term,  no  partnei- 
can,  during  such  term,  retire,  except  with  the  consent  of  all  the  partners, 
nor  can  he  be  expelled  by  his  partners  for  any  cause  whatever,  except  by 
order  of  Court  : 

(10.)  Partnerships,  whether  entered  into  for  a  fixed  term  or  not,  are  dissolved 
by  the  death  of  any  partner. 

254.  At  the  suit  of  a  partner  the  Court  may   dissolve   the  partnership  in    the 
following  cases  : — 

(1.)     When  a  partner  becomes  of  unsound  mind  : 

(2.)  When  a  partner,  other  than  the  partner  suing,  has  been  adjudicated  an 
insolvent  nnder  any  law  relating  to  insolvent  debtors  : 

(3.)  When  a  partner,  other  than  the  partner  suing,  has  done  any  act  by  which 
the  whole  interest  of  such  partner  is  legally  transferred  to  a   third  persoii : 
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(4.)     When  any  partner  becomes  incapable  of  performing   his   part  of  the  part- 
nership contract : 

(5.)     When  a  partner,  otlier  than  the  partner  sning*,  is  gnilty    of  gross  niiscon- 
dnct  in  the  affairs  of  the  partnership  or  towards  his  partners  : 

(G.)     When  the  business  of.tlie  partnership  can  only  be  carried  on  at  a  loss. 

255.  A  partnership  is  in  all  cases  dissolved  bv  its  business  being  prohibited  bv 
law. 

256.  If  a  partnership,  entered  into  for  a  fixed  term,  be  contimied  after  such 
term  has  expired  the  riglits  and  obligations  of  the  partners  will,  in  the  absence  of 
any  agreement  to  the  contrary,  remain  the  same  as  they  were  at  the  expiration  of 
the  term,  so  tar  as  such  rights  and  obligations  can  be  applied  to  a  partnership  dissolv- 
able at  the  will  of  any  partner, 

257.  Partners  are  bound  to  carry  on  the  business  of  the  partnership  for  the 
greatest  common  advantage,  to  be  just  and  faithful  to  each  other,  and  to  render  true 
accounts  and  full  information  of  all  things  affecting  the  partnership  to  any  partner 
or  his  legal  representatives. 

258.  A  partner  must  account  to  the  firm  for  any  benefit  derived  from  a  transac- 
tion affecting  the  partnership. 

lllusfrafion^. 

{a.)  A,  B  and  C  are  partners  in  trade.  C,  without  the  knowledge  of  A  and  W,  obtains  for 
his  own  s  )le  benefit  a  lease  of  the  house  in  which  the  partnership  business  is  carried  on.  A  and  H 
ai-e  entitled  to  participate,  if  they  please,  in  the  benc^lit  of  the  lease. 

{h.)  A,  B  and  C  carry  on  business  together  in  partnership  as  merchants  trading  between 
Bombay  and  London.  D,  a  merchant  in  London,  to  whom  tiiey  uuike  their  ei)n3igniiients,  secretly 
■^iilows  C  a  share  of  the  couiniission  which  Ik^  receives  uprn  such  consignments,  in  consideration  of 
C's  using  his  influence  to  obtain  the  consignments  for  him.  C  i.s  liable  to  account  to  the  firm  fur 
the  money  so  received  by  hiuj. 

259.  If  a  partner,  without  the  knowledge  and  consent  of  the  ot^ior  partners, 
carries  on  any  business  competing  or  interfering  with  that  of  the  firm,  he  must 
account  to  the  firm  for  all  profits  made  in  such  business,  and  must  make  compensation 
to  the  firm  for  any  los^  oocauano  i  thereby. 

260.  A  continuing  guarantee,  given  either  to  a  firm  or  to  a  third  person,  in 
respect  of  the  transactions  of  a  firm,  is,  in  the  absence  of  agTcement  to  the  contrary, 
revoked  as  to  future  transactions  by  any  change  in  the  constitution  of  the  firm  to 
which,  or  in  respect  of  the  transactions  of  which,  such  guarantee  was  given. 

261.'  ."^riie  estate  of  a  partner  who  has  died  is  not,  in  the  absence  of  an  express 
agreement,  liable  in  respect  of  any  obligation  incurred  by  the  firm  after  his  death. 

262.  Where  there  are  joint  debts  due  from  the  partnership,  and  also  separate 
debts  due  from  any  partner,  the  partnership  property  nnisl:  be  applied  in  the  first 
instance  in  payment  of  the  debts  of  the  firm,  and  if  there  is  any  surplus,  then  the 
share  of  each  partner  must  be  applied  in  payment  of  his  separate  debts  or  paid  to  him. 
The  separate  property  of  any  partner  must  be  applied  first  in  the  payment  of  his 
separate  debts,  and  the  surplus  (if  any)  in  the  payment  of  the  debts  of  the  firm. 

2G3.  After  a  dissolution  of  partnership,  tlie  rights  and  obligations  of  the  part- 
ners continue  in  all  things  necessary  for  winding  up  the  business  (>f  the   partnership. 

264.  Persons  dealing  with  a  firm  will  not  be  affected  by  a  dissolution,  of  which 
no  public  notice  has  been  given,  unless  they  themselves  had  notice  of  such  dissolu- 
tion. 
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2i;r>.  In  the  absence  of  any  contract  to  the  contrary-,  after  the  termination  of 
a  partnership,  each  partner  or  his  rcpresentives  may  apply  to  tlic  Court  to  wind  up 
the  business  of  the  lirm,  to  provide  for  the  payment  of  its  debts,  and  to  distribute 
the  surphis  according  to  tlie  shai'es  of  the  partners  respectively. 

Fu'pl(i7iatio/i. — Tlie  Court  in  this  section  means  a  Court  not  inferior  to  the 
Court  of  a  District  Judge  Avithin  the  local  limits  of  whose  jurisdiction  the  place  or 
principal  place  of  business  of  the  firm  is  situated. 

266.  Extraordinary  partnerships,  such  as  partnerships  with  limited  liablity, 
incoi-porated   partnerships,   and  joint-stock  companies,  shall  be  regulated  by  the  law 


for  the  time  being  in  force  relating  thereto. 


SCHEDULE. 

ENACTMENTS    REPEALED. 

Statutes. 


No.  and  voar  of  sta- 
tute Act 


8tat  29  Car.  2,  cap.  3. 

J-tat.    11     &    12  Vic, 
•  •an..    21. 


Title. 


An  Act  for  prevention  of  Frauds  and  Perjuries. 

To   consolidate   and   amend   the  law  relating  to 
in«iolve!it  debtors  in  India. 


Extent  of  repeal. 

Sections  1,  2,  3,  4,  and 
17. 

Section  42. 


Ads. 


No.  and  year  of  Act. 


Act  XIII  of  1840. 


Act  XIV  of  1840. 


Act  XX  of  1844, 


Act  XXI  of  1848. 
Act  V  of  1866. 

Act  XV  of  1806. 
Act  Vlir  of  1867. 


Title. 


An  Act  for  the  amendment  of  the  law  regarding 
factors  by  extending  to  the  territories  of  the 
Kast  India  Company,  in  cases  governed  by  the 
Eni^lish  law,  the  provisions  of  the  Stat.  4  Geo. 
iv,  c.  83,  as  altered  and  amended  by  the  Stat.  6 
Geo.  iv,  c.  94. 

An  Act  for  rendering  a  written  memorandum 
necessary  to  the  validity  of  certain  promises 
and  engagements  by  extendiir^  to  the  territo- 
ries of  the  Kast  India  Company,  in  cases  govern- 
ed by  English  law,  the  provisions  of  Stat.  9 
Geo.  iv,  cap.  14. 

An  Act  to  amend  the  law  relating  to  Advances 
bond  fide  made  to  Agents  intrusted  with  goods, 
by  extending  to  the  territories  of  the  East 
India  Company  in  cases  governed  by  English 
Law,  the  provisions  of  the  Statute  5  &  6  Victo- 
ria, c.  39,  as  altered  by  this  Act. 

An  Act  for  avoiding  Wagers 

An  Act  to  provide  a  summary  procedure  on  bills 
of  exchange,  and  to  amend  in  certain  respects 
the  commercial  law  of  British  India. 

An  Act  to  amend  the  law  of  Partnership  in  India. 

An  Act  to  amend  the  law  relating  to  Horse-racing 
in  India. 


Extent  of  repeal. 


I'he  whole. 


The  whole. 


The  whole. 


The  whole. 
Sections  9  «5t  10, 

The  whole. 
The  whole. 
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(2)  any  officer  iu  British  India  appointed  by  tlie  Governor  General  in  Council 
or  the  Governor  in  Council  of  the  Presidency  of  Fort  St.  Geoj-ge  or  Bombay,  to 
exercise  all  or  any  of  the  powers  of  a  Political  Agent  under  this  Act  for  anyplace  not 
forming  part  of  British  India  ; 

*  Native  State  *  means 

in  reference  to  Native  Indian  subjects  of  Her  Majesty,  all  places  without  and 
beyond  the  Indian  territories  under  the  dominion  of  Her  Majesty  :  and, 

in  reference  to  European  British  subjects,  the  dominions  of  Princes  and  States 
in  India  in  alliance  with  Her  Majesty. 

Powers  of  British  Officers  in  places  beyond  British  India. 

4.  The  Governor  General  in  Council  may  exercise  any  power  or  jurisdiction, 
which  the  Governor  General  in  Council  now  has,  or  may  at  any  time  hereafter  iiave, 
within  any  country  or  place  beyond  the  limits  of  British  India  ;  and  may  delegate 
the  same,  to  any  servant  of  the  British  Indian  Government,  in  such  manner  and  to 
«uch  extent  as  to  the  Governor  General  in  Council  from  time  to  time    seems  fit. 

5.  A  notification  in  the  Gazette  of  India  of  the  exercise  by  the  Governor  Gene- 
ral in  Council  of  any  such  power  or  jurisdiction,  and  of  the  delegation  thereof  by 
him  to  any  person  or  class  of  persons,  and  of  the  rules  of  procedure  or  other  condi- 
tions to  which  such  persons  are  to  conform,  and  of  the  local  area  within  which 
their  powers  are  to  be  exercised,  shall  be  conclusive  proof  in  any  Court  of  the  truth 
of  the  matters  stated  in  the  notification. 

6.  The  Governor  General  in  Council  may  appoint  any  European  British  subject, 
either  by  name  or  by  virtue  of  his  office,  in  any  such  countiy  or  place,  to  be  a  Justice 
of  the  Peace  ;  and  every  such  Justice  of  the  Peace  shall  have  all  the  powers  conferred 
no  Magistrates  of  the  first  class,  who  are  Justices  of  the  Peace  and  European 
British  subjects,  by  any  law  for  the  time  being  in  force  in  British  India  relating  to 
Criminal  Procedure.  The  Governor  General  in  Council  may  direct  to  what  Court, 
having  jurisdiction  over  European  British  subjects,  any  such  Justice  of  the  Peace 
is  to  commit  for  trial. 

7.  All  Political  Agents  and  all  Justices  of  the  Peace,  heretofore  appointed  by 
the  Governor  General  in  Council  or  the  Governor  in  Council  of  the  Presidency  of 
Fort  St.  George  or  Bombay,  in  any  such  country  or  place  as  aforesaid,  shall  be 
deemed  to  be  and  to  have  been  appointed,  and  to  have  and  to  have  had  jurisdiction, 
under  the  provisions  of  this  Act. 

8.  The  law  relating  to  offences  and  to  Criminal  Procedure,  for  the  time  being 
in  force  in  British  India  shall,  subject  as  to  Procedure  to  such  modifications  as  the 
Governor  General  in  Council  from  time  to  time  directs,  extend  to  all  British  subjects, 
European  and  Native,  in  Native  States. 

Inquiries  in  British  India  into  Crimes  Committed  by  Britsh  Subjects  in  places 

BEYOND  British  India. 

9.  All  British  subjects,  European  and  Native,  in  British  India,  may  be  dealt 
with,  in  respect  of  offences  committed  by  them  in  any  Native  State,  as  if  such  offences 
had  been  committed  in  any  place,  within  British  India,  in  which  any  such  subject 
may  be  or  may  be  found  : 

Provided  that  no  charge  as  to  any  such  offence  shall  be  inquired  into  in  British 
India,  unless  the  Political  Agent,  if  there  be  such,  for  the  territory,  in  which  the 
offence  is  said  to  have  been  committed,  certifies  that,  in  his  opinion,  the  charge  is 
<.)ne  which  ought  to  be  enquired  into  in  British  India  : 

Provided  also  that  any  proceedings  taken  against  any  person  under  this  section* 
which  would  be  a  bar  to  subsequent  proceedings  agaiust  such  person  for   the   sam(y 
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oftbnce,  if  such  ofFtnice  bad  boeii  committed  in  Britisli  India,  shall  bo  a  bar  against 
further  proceediuga  agaiuat  him,  under  this  Act,  in  respect  of  the  same  offence  in  any 
Kative  State, 

10,  Wbenevcr  any  such  offence  as  Is  referred  to  in  section  nine  is  being  inquired 
into  or  tried,  the  Local  Govenunent  may,  if  it  thinks  fit,  direct  that  copies  of 
^positions  made  or  exhibits  produced  before  the  Political  Agent  or  a  Judicial  Officer 
in  the  Stiite,  in  which  such  offence  is  alleged  to  have  been  committed,  shall  be  received 
as  evidence  by  the  Court  holding  such  inquiry  or  trial,  in  any  case  in  which  hucH 
Court  might  issue  a  commission  for  taking  evidence  as  to  the  mattcriS  to  which  such 
depositions  or  exhibits  relate, 

.  Extradition, 

11,  When  an  offence  hfis  been  committed,  of  is  supposed  to  ha'^d  been  com- 
ttiitted,  in  any  State  against  the  law  of  such  State  by  a  person  not  being  a  Ji^uropenA 
British  subject,  aiid  such  person  escapes  into,  or  is  in  British  India,  the  Political 
Agent  for  such  State  may  issue  a  w^aiTalit  for  his  ai-rest  and  delivery  at  a  place  in 
such  StatCj  und  to  a  person  to  be  named  in  the  warr?int, 

if  feuch  Political  Agent  thinks  that  the  offence  is  ojie  which  ought  to  bo  enquired 
iftto  in  s\ich  State, 

and  if  the  act,  said  to  have  been  done,  would,  if  done  in  British  India,  have 
constituted  an  oftence  against  any  of  the  sections  of  the  Indian  Penal  Code  mentioned 
in  the  second  schedule  hereto,  or  rnder  any  other  section  of  the  said  Code  or  any 
other  law,  which  may,  from  time  to  time,  be  specified  by  the  Governor  General  in 
Council  by  a  notification  in  the  Gazette, 

12,  Such  warrant  may  be  directed  to  the  Magistrate  of  any  district,  in  wliich 
the  accused  person  is  believed  to  be  ;  and  shall  be  executed  in  the  manner  provided 
by  the  law  fur  the  time  being  in  force  w'ith  reference  to  the  execution  of  warrants  ;  and 
the  accused  person,  w^hen  arrested,  shall  be  forwarded  to  the  place  and  delivered  to 
the  officer  named  in  the  warrant. 

X3.  Such  Political  Agent  may  either  dispose  of  the  case  himself,  or  may  give 
over  the  person  so  forwarded,  whether  he  be  a  Native  Indian  subject  of  Her  Majesty 
or  not,  to  be  tried  by  the  ordinary  Courts  of  the  State  in  which  the  offence  was 
committed,  if  ho  is  ganerally  or  specially  directed  to  do  so  by  the  Governor  General 
in  Council,  or  by  the  Governors  in  Council  of  the  presidency  of  Fort  St,  George  or* 
Bombay  respectively. 

14.  Whenever  a  requisition  is  made  to  the  Governor  General  in  Council  or  any 
Local  Government  by  or  by  the  authority  of  the  persons  for  the  time  being  adminis- 
tering the  e:^ecutive  Government  of  any  part  of  the  dominions  of  Her  Majesty,  or 
the  territory  of  any  Foreign  Prince  qr  State,  that  any  person  accused  of  having  com* 
mitted  an  offence  in  such  dominions  or  territory,  should  be  given  up,  the  Governor 
General  in  Council  or  such  Local  Government,  as  the  case  may  be,  may  issue  an 
order  to  any  Magistrate,  who  would  have  had  jurisdiction  to  inquire  into  the  offence, 
if  it  had  been  committed  within  his  local  jurisdiction,  directing  him  to  inquire  into 
the  truth  of  such  accusation, 

The  Magistrate  so  directed  shall  issue  a  summons  or  wan-ant  for  the  arrest  of 
Buch  person,  according  as  the  offence  named  appears  to  be  one  for  which  ^  surnrnons 
ipr  warrant  would  ordinarily  issue  ;  and  shall  inquire  into  the  truth  of  such  accusati()n  i 
'and  shall  report  thereon  to  the  Government  by  which  he  was  directed  to  hold  the 
said  inquiry.  If,  upon  receipt  of  such  repoH,  such  Government  is  of  opinion  that 
the  accused  person  ought  to  be  given  up  to  the  persons  making  such  requisition,  it 
.may  issue  a  wan-ant  for  the  custody  and  removal  of  such  accused  persDn  and  for  hi^ 
dehvery  at  a  place  and  to  a  person  to  be  named  in  the  wiarrant. 
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The  provisions  of  section  ten  shall  apply  to  inquiries  held  under  this  section. 

This  section  shall  not  affect  the  provisions  of  any  law  or  treaty,  for  the  time  being 
in  force,  as  to  t>he  extradition  of  oftenders ;  but  the  procedure  provided  by  any  such 
law  or  treaty  shall  be  followed  in  every  case  to  which  it  applies. 

15.  The  Governor  General  in  Council  may  make,  and  may  from  time  to  time 
ftlter,  rules  to  provide  for — 

(1)  the  confinement,  diet  and  prison  discipline  of  British  subjects,  European  or 
Native,  imprisoned  by  Political  Agents  under  this  Act ; 

(2)  The  removal  of  accused  persons  under  this  Act,  and  their  control  and  main- 
tenance until  such  time  as  they  are  handed  over  to  the  persons  named  in  tho  warrant 
as  entitled  to  receive  them  ; 

(3)  and  generally  to  carry  out  the  purposes  of  this  Act, 


SCHEDULE    I, 


26  Geo.    Ill, 
0.  57. 


t^  Geo.   Ill, 
C.  53, 


Act  I  of  1819 


Act    VII 
185*. 


of 


An  Act  for  the  further  Regulation  of  the  trial  of  Persons  accused 
of  certain  oflences  conunitted  in  the  Kast  Indies;  for  repealing  so 
much  of  an  Act,  made  in  the  twenty-fmrth  year  of  the  reign  of  his 
present  Majesty  (intituled  "  An  Act  for  the  better  Regulation  and 
Mtmageuient  of  the  Atfairs  of  the  Kast  India  Company,  and  of  the 
Britisti  Possessions  in  India,  and  tor  establisiiing  a  Court  of  .hiiiica- 
ture  for  tlie  more  sjjeedy  and  effectual  trial  of  Persons  accused  of  Of- 
fences commicted  in  tiie  East  Indies"),  a?  requires  the  Servanis  of 
the  E.ist  India  (Jompany  to  deliver  Inventories  of  tlieir  lOstates  and 
Effects  ;  for  rendering  the  Laws  more  effectual  against  Persons  uidaw- 
fuUy  resorting  to  the  East  Indies;  and  for  the  more  easy  proof,  in 
certain  cases,  of  Deeds  and  Writings  executed  in  Great  Britain  or 
India, 

An  Act  for  continuing  in  the  East  India  Company,  for  a  further 
term,  the  possession  of  the  British  Territories  in  India,  together  with 
their  exclusive  Trade,  under  certain  limitations;  for  establishing  fur- 
ther l»egulations  for  the  government  of  the  said  Territories,  and  the 
better  Administration  of  Justice  within  the  same;  for  appropriating 
to  certain  uses  the  Kevenues  and  Profits  of  tlie  said  Company  ;  and 
for  making  provision  for  the  good  order  and  guvernmeut  of  the  Towns 
of  Calcutta,  Madras  and  Bombay, 

An  Act  to  provide  more  effectually  for  the  punishment  of  offences 
committed  in  Foreign  States. 

An  i^et  for  the  apprehension  within  tlie  territories  under  the  Gov- 
ernment ot  the  East  India  Company  of  persons  charged  with  the  com- 
mission of  heinous  offences  bey(md  tho  iiinits  of  the  said  territories, 
and  for  delivering  them  up  to  Justice,  a»id  to  provide  for  the  execu- 
tion of  warrants  in  places  out  of  the  Jurisdiction  of  the  authorities 
issuing:  them. 


Section  Z2, 


Sect  ion  67. 


So  raucli  as 
is  unrepealed. 

So  much  (\i 
is  vmrepealed. 
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SCHEDULE  II.  . 

Sections  of  the  Indian  Penal  Code  refehred  to  in  Section   11. 

Sections  230  to  263,  both  inclusive ;  sections  299  to  304,  both  inclusive  ;  sec- 
turns  307,  310  and  311,  sections  312  to  317,  both  inclusive  ;  sections  323  to  333, 
both  inclusive  ;  sections  347  and  348  ;  sections  360  to  373,  both  inclusive  ;  sectiouvS 
375  to  377,  both  inclusive  ;  sections  378  to  414,  both  inclusive  ;  sections  435  to  440, 
]>oth  inclusive  ;  sections  443  to  446,  both  inclusive  ;  sections  464  to  468,  both  inclu- 
sive :  sections  471  to  477,  both  inclusive. 


ACT  No.  XIII  OE  1872. 

Aji  Act  to  amend  Act  XVoflS^d. 

iSkotion. 

1.  Shwt  title.     Extent.     Commencement. 

2.  Addition  to  section  I  of  Act  XV  of  1859.     *  New  manufacture '  defined. 

3.  Addition  to  section  IV  of  said  Act. 

4.  Addition  to   Act   XV  of  1859   after  section  XXXVII.     Persons  invested  b?j 

English   law   with   rights    as    to  patterns  and  designs  to  have  same  rights  iii- 
British  India. 

5.  Act  to  he  read  as  part  of  Act  XV  of  1859, 

Whereas,  by  Act  XV  of  1859,  provision  was  made  for  the  grant  of  certain  pri- 
vileges to  the  inventors  of  new  manufactures  ;  and  whereas  it  is  desirable  that  pro- 
vision should  be  made  for  the  grant  of  similar  privileges  to  the  inventors  of  new 
patterns  and  designs  in  British  India ;  It  is  hereby  enacted  as  follows  ; — 

1.  This  Act  may  be  called  "The  Patterns  and  Designs  Protection  Act,  1872.'* 

It  extends  to  the  whole  of  British  India,  and  shall  come  into  force  on  the  pass- 
j  ug  thereof. 

2.  At  the  end  of  section  one  of  the  said  Act  XV  of  1859,  the  folio wino-  shall 
be  read : — 

*'  For  the  purposes  of  this  Act,  '  New  m.anufacture'  shall  be  deemed  to  include 
any  new  and  original  pattern  or  design,  or  the  application  of  such  pattern  or  design 
to  any  substance  or  article  of  manufacture." 

3.  At  the  end  of  section  IV  of  the  said  Act,  the  following  shall  be  read  : 

"  Provided  that,  in  the  case  of  a  pattern  or  design  or  the  application  thereof  to 
any  substance  or  article  of  manufacture,  such  privilege  shall  be  granted  for  the  term 
of  three  years  and  no  more." 

4.  After  section  XXXVII  of  the  Act,  the  following  shall  be  read  : — 

"  XXXVII A.  Whenever,  by  any  law  for  the  time  being  in  force  in  the  United 
Kingdom,  any  person  is  entitled  in  the  United  Kingdom  to  an  exclusive  right  in  any 
pattern  or  design,  or  in  the  application  of  such  pattern  or  design  to  any  substance 
or  article  of  manufacture,  such  person  shall  be  entitled  in  British  India,  to  the  sole 
and  exclusive  right  in  such  pattern  or  design,  or  in  such  application  thereof  and 
ehall  be  entitled  in  British  India  to  the  same  civil  remedies  in  respect  of  any  infrin- 
gement thereof  in  British  India,  as  those  to  which  he  would  be  entitled  in  the  United 
iingdom  in  respect  of  an  infringement  thereof  in  the  United  Kingdom." 

5.  This  Act  shall  be  read  with  and  as  part  of  the  said  Act  XV  of  1859, 
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ACT  No.  XIV  OF  1872. 

^u  Act  to  exempt  the   Straits  Settlements  from  the  Indian  JEmi" 

gration  Act,  1871. 

1.  Power  to  exempt  Straits  Settlements  from  Emigration  Act, 

2.  Bar  of  certain  proceedings. 

Whereas  it  is  expedient  to  provide  for  the  exemption  of  the  islands  and  terri- 
tories known  as  the  Straits  Settlements  from  all  or  some  of  the  provisions  contained 
in  the  Indian  Emigration  Act,  1871  ;  It  is  hereby  enacted  as  follows  ; — 

1.  The  Governor  General  in  Council  may,  from  time  to  time,  by  notification 
in  the  Gazette,  of  India,  exempt  emigration  to,  or  contracts  for  labour  to  be  per- 
formed in,  the  whole  or  any  part  of  the  said  Settlements  from  all  or  any  of  the  pro- 
visions contained  in  the  Indian  Emigration  Act,  1871  ; 

and  may  also,  from  time  to  time,  by  like  notification,  revoke  or  alter  any  noti- 
fication previously  made  under  this  Act. 

2.  No  suit  or  other  proceeding  shall  be  maintained  against  any  person  for 
anything  done  or  omitted,  in  respect  of  such  emigration  or  contracts,  before  the  date 
of  the  notification  made  under  the  first  clause  of  section  one. 


July  1872.  ] 


ACT  No.  XV  OF  1872. 


329 


ACT  No.  XV  OE  1872. 

The  Indian  Christian  Marriage  Act,  1872, 

ARRANGEMENT  OF  SECTIONS. 

Preliminary. 

SECTION'S. 

1.  Short  title.     Extent.     Commencement. 

2.  Enactmeyits  repealed. 

3.  Interpretation-clause. 


PART  L 

The  persons  by  whom  Marriages  may  be  solemnized. 

4.  Marriages  to  be  solemnized  according  to  Act. 

6.     Persons  by  whom  marriages  may  be  solemnized. 

6.  Grant  and  revocation  of  licenses  to  solemnize  marriages. 

7.  Marriage  Registrars.     Senior   Marriage   Registrar.     Magistrate   when  to  be 
Marriage  Registrar. 

5.  Mai'riage  Registrars  in  Native  States. 

9.     Licensing  of  persons  to  grant  certificates  of  marriage  between  Native  Christians* 


PART  II. 
Time  and  place  at  which  Marriages  may  be  solemnized. 


10.  Time  for  solemnizing  marriage. 

11.  Place  for  sokmnizing  marriage. 


Exceptions. 

Fee  for  special  license. 


PART  III. 

Marriages  solemnized  by  Ministers  op  religion  licensed  under  this  act. 

12. 
13. 
14. 
15. 

16. 
17. 
18. 
19. 
20. 


Notice  of  intended  marriage. 

Publication  of  such  notice.     Return  or  transfer  of  notice. 

Notice  of  intended  mari'iage  in  private  dwelling. 

Sending  copy  of  notice  to  marriage  Registrar  when  one  party  is  a  minor. 

Procedure  on  receipt  of  notice. 

Certificate  of  notice  given  and  declaration  made  issued.     Proviso. 

Declaration  before  issiie  of  certificate. 

Consent  of  father  or  guardian  or  mother  when  necessary. 

Power  to  prohibit  by  notice  issue  of  certificate. 

Procedure  on  receipt  of  notice. 

Issue  of  certificate  in  case  of  minority. 

Issue  of  certificates  to  Native  Christians, 

Form  of  certificate. 

Solemnizcdion  of  marriage. 

Certificate  void  if  marriage  7iot  solemnized  within  two  months. 
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PART  IV. 
Registration  of  Marriages  solemnized  by  Ministers  of  religion. 

Sections. 

27.  Marriages  irken  to  he  reghtertd. 

28.  Rtgistration  of  marriages  solemnized  hy  Clergy imn  of  Churrh  of  England. 
20.      Quarterly  retin-ns  to  A  rrJuleaeonry.      Contents  of  returns. 

30.  Registration  and  returns  of  rnai^'iages   solemnized   hy  Clergymen  of  Church  of 

Rome, 

31.  Registration    and  returns   of  ma^rinages   solemnized   hy  Clergymen  of  Church 

of  Scotland. 

32.  Certain  marriages  to  he  registered  in  duplicate. 

3.3.     Entries  of  s-uch  marriages  to  he  signed  and  attested. 

34.  Certijkate  to  he  forwarded  to  MarHage  Registrar,  copied,  and  sent  to  Govern- 
ment. 

35.  Copies  of  certificates  to  he  entered  and  numhered. 

36.  Registrar  to  add  numher  of  entry  to  certificate,  and  send  to  Gover^iment. 

37.  Registration  of  marriages  hetween   Native    Christians  under   Fart  I  or   III. 

Custody  and  disposal  of  register-hook. 


PART  V. 
Marriages  solemnized  by,  or  in  the  presence  of,  a  Marriage  Registrar. 

38.  Notice  of  intended  marriage  before  Marriage  Registrar. 

39.  Puhlicatiot?  of  notice. 

40.  Notice  to  be  filed  and  copy  entered  in  Man-iage  Notice  Book. 

41.  Certificate  of  notice  given  and  oath  made.     Proviso. 

42.  Oath  or  declaration  to  he  made  before  issue  of  certifijcate. 

43.  Petition  to  High  Court  to  order  certificate  in  less  than  fourteen  days.  Order 
on  petition. 

44.  Provision  as    to  consent   of  father  or  guardian   to   apply.     Protest    against 

issue  of  certificate.     Effect  of  protest. 

45.  Petition  where  person  ichose  consent  is  n-ecessary  is  insane,  or  unjustly  withholds 

consent.     Procedure  on  petition. 

46.  Petition  when  MarHage  Registrar  refuses  certificate.     Procedure  on  petition. 

47.  Petition  when  Marriage  Registrar  in  Native  State  refuses  certificate. 

48.  Petition  when  Registrar  doubts  authority  of  person  for'bidding.  Procedure  on 
petition.  Refetriice  when  Marriage  Registrar  in  Native  State  doubts  author- 
ity of  person  forbidding.     Procedure  on  reference. 

49.  Liability  for  frivolous  protest  agai'nst  issue  of  certificate. 

50.  Form  of  certificate. 

51.  Solemnization  of  marriage  after  issue  of  certificate. 

52.  When  marriage  is  not  had  idthin  two  months  after  notice^  a  new  notice 
required. 

53.  Marriage  Registrar  may  ask  for  particidars  to  he  registered. 

54.  Registration  of  mmriages  solemnized  under  Part  V. 

55.  Certificates  to  be  sent  monthly  to  Secretary   to  Government.     Custody  of  Regis- 

ter-Book. 

56.  Oncers  to  whom  Registrars  in  Native  States  shall  send  certificates. 

57.  Registrars  to   ascertain  that    notice  and  certificate   are  ^mderstood  hy  Native 

Christians. 

58.  Native  Ch^tians  to  be  made  to  understand  declarations  at  marriage, 
51^.     Registration  of  marriages  between  Native  Christians. 
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PART  VI. 

Marriage  op  Native  Christians. 

Sections. 

60.  0)1  what  conditions  marriages  of  Native  Christians  may  he  certified. 

61.  Grant  of  certijicate. 

62.  RegiMer-Book  to  be  kept. 

63.  Searches  in  Register-Book  and  copies  of  entries. 

64.  Books  in  lohich  marriages  of  Native  Christians  under  Part  I  or  Part  III  art 
registered. 

65.  Part  VI  not  to  apply  to  Roman  CatJwlics.     Samng  of  certain  marriages. 


PART  VII. 
Penalties. 

66.  False  oath,  notice  or  certificate  for  procuring  marriage  ; 

67.  Forhidding,  by  false  personation,  issue  of  certificate   by  marriage  Registrar  ; 

68.  Solemnizing  marriage  tvithout  due  authority  ; 

69.  Solemnizing  marriage  out   of  proper    time,  or   without  witnesses  ;     Samng  of 

marriages  solemnized  under  special  lice?ise  ; 
i  0.     Solemnizing,  without  notice  or  ivithin  fou,rteen  days  after  notice,  marriage  with 
minor  ; 

71.  Issuing  certifwate,  or  marrying,  without  publication  of  notice  ;  Marrying 
after  expiry  of  certificate  ;  Solemnizing  marriage  with  minor  within  four- 
teen days,  without  authority  of  Courty  or  without  sending  copy  of  notice  ;: 
Issidng  certificate  against  authorized  prohibition  ; 

72.  Issuing  certificate  after  expiry  of  notice,    or,  in  case   of  minor,  ivithin  foitrteen, 

days  after  notice,  or  against  authorized  prohibitioyi  ; 

73.  Persons  authorized  to  solemnize  marriage  (other  than  clergymen  of  the  Churches^ 
of  England,  Scotland  or  Rome)  issuing  certificate  or  marrying  witliout 
publishing  notice,  or  after  expiry  of  certificate  ;  issuing  certificate  authorizedlp 
forbidden  ;  issuing  certificate  for,  or  solemnizing,  marriage  with  minor ^ 
Within  fourteen  days  after  notice  ;  solemnizing  marriage  author izedly  foi^ 
hidden  ; 

74.  Unlicensed  person  granting  certifi.cate  pretending  to  be  licensed  ; 

75.  Destroying  or  falsifying  Register- Books, 

76.  Limitation  of  prosecutions  under  Act. 


PART  VIII. 

MlSELLANEOUS. 

77.  What  matters  need   not  be  proved   in  respect  of  marriage   in   accordance  with 
Act. 

78.  Corrections  of  errors. 

79.  Searches  and  copies   of  entries. 

80.  Certified  copy  cf  entry  in  marriage  register,  Sc.,  to  be  evide?ice, 

81.  Sending  certifi/^ates  of  certain  marriages  to  Secretary  of  State  for  India. 

82.  Local  Government  to  prescribe  fees. 

83.  Pouter  to  make  rules. 

84.  Povjer  to  prescribe  fees  and  rules  for  Native  Statts* 

85.  Pawtr  t'J  declare  who  shall  be  District  Jvdge. 
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Sections.  « 

86.  Power  to  delegate  functions  under  this  Act  of  Governor-Oeneral  in  Council, 

87.  Saving  of  CoTisidar  maiTiages. 

88.  Non-validaiion  of  mamnages  within  prohibited  degrees. 

Schedule     I. — Notice  of  Marriage. 

Schedule   II. — Certificate  of  Receipt  op  Notice. 

Schedule  III. — Form  of  Register  of  Marriages. 

Schedule  IV. — Marriage  Register  Book.     Certificate  of  Marriage. 

Schedule    V. — Enactments  repealed. 


An  Act  to  consolidate  and  amend  the  law  7'elating  to  the  solemniza- 
tion in  India  of  the  marriages  of  Christians, 

Whereas  it  is  expedient  to  consolidate  and  amend  the  law  relating  to  the  solem- 
nization in  India  of  the  marriages  of  the  persons  professing  the  Christian  Religion ; 
It  is  hereby  enacted  as  follows  : — 

Preliminary. 

1.  This  Act  may  be  called  "  The  Indian  Christian  Marriage  Act,  1872." 

It  extends  to  the  whole  of  British  India,  and,  so  far  only  as  regards  Christian 
subjects  of  Her  Majesty,  to  the  territories  of  Native  Princes  and  States  in  alliance 
■with  Her  Majesty ; 

and  it  shall  come  into  force  on  the  passing  thereof. 

2.  The  enactments  specified  in  the  fifth  schedule  hereto  annexed  are  repealed, 
but  not  so  as  to  invalidate  any  marriage  confirmed  by,  or  solemnized  under,  any 
Buch  enactment. 

And  all  appointments  made,  licenses  granted,  consents  given,  certificates  issued, 
and  other  things  duly  done  under  any  such  enactment  shall  be  deemed  to  be 
respectively  made,  granted,  given,  issued  and  done  under  this  Act. 

For  clause  xxiv  of  section  nineteen  of  the  Court  Fees  Act,  1870,  the  following 
ehall  be  substituted  : — 

'  xxiv.  Petitions  under  the  Indian  Christian  Marriage  Act,  1872,  sections 
forty-five  and  forty-eight.' 

3.  In  this  Act,  unless  there  is  something  repugnant  in  the  subject  or  con- 
text,— 

"  Church  of  England"  and  "  Anglican"  mean  and  apply  to  the  Church  of  Eng- 
land as  by  law  established  ; 

"  Church  of  Scotland"  means  the  Church  of  Scotland  as  by  law  established  ; 

"  Church  of  Rome"  and  "  Roman  Catholic"  mean  and  apply  to  the  Church 
which  regards  the  Pope  of  Rome  as  its  spiritual  head  ; 

"  Church"  includes  any  chapel  or  other  building  generally  used  for  public 
Christian  worship ; 

**  Minor"  means  a  person  who  has  not  completed  the  age  of  twenty-one  years, 
and  who  is  not  a  widower  or  a  widow ; 

''  Native  State"  moans  the  territories  of  any  Native  Prince  or  State  in  alliance 
with  Her  Majesty ; 
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The  expression  "  Christians"  means  persons  professing  the  Christian  religion  ; 

And  the  expression  "  Native  Christians"  includes   the   Christian   decendants  of 
Natives  of  India  converted  to  Christianity,  as  well  as  such  converts. 


PART  I. 

The  persons  by  whom  Marriages  may  be  solemnized. 

4.  Every  marriage  betAveen  persons,  one  or  both  of  whom  is  a  Christian  or 
Christians,  shall  be  solemnized  in  accordance  with  the  provisions  of  next  following 
section  ;  and  any  such  marriage  solemnized  otherwise  than  in  accordance  with  such 
provisions  shall  be  void. 

5.  Marriages  may  be  solemnized  in  India — 

(1)  by  any  person  who  has  received  episcopal  ordination,  provided  that  the 
maiTiage  be  solemnized  according  to  the  rules,  rights,  ceremonies  and  customs  of 
the  Church  of  which  he  is  a  minister  ; 

(2)  by  any  Clergyman  of  the  Church  of  Scotland,  provided  that  such  marriage 
be  solemnized  according  to  the  rules,  rites,  ceremonies  and  customs  of  the  Church  of 
Scotland ; 

(3)  by  any  Minister  of  religion  licensed  under  this  Act  to  solemnize 
marriages  ; 

(4)  by,  or  in  the  presence  of,  a  Marriage    Registmr  appointed  under  this  Act  ; 

(5)  by  any  person  licensed  under  this  Act  to  grant  certificates  of  marriage 
beween  Native  Christians. 

6.  The  Local  Government  may  grant  licenses  to  Ministers  of  religion  to  solem- 
nize marriages  within  the  territories  under  its  administration,  and  may  revoke  such 
licenses. 

7.  The  Local  Government  may  appoint  one  or  more  Christians,  either  by 
name  or  as  holding  any  office  for  the  time  being,  to  be  the  Mamage  Registrar  or 
Marriage  Registrars  for  any  District  subject  to  its  administration. 

Where  there  are  more  Marriage  Registrars  than  one  in  any  District,  the  Local 
Government  shall  appoint  one  of  them  to  be  the  Senior  Marriage  Registrar. 

When  there  is  only  one  Marriage  Registrar  in  a  District,  and  such  Registrar  is 
absent  from  such  District,  or  ill,  or  when  his  office  is  temporarily  vacant,  the  Magis- 
trate of  the  District  shall  act  as,  and  be.  Marriage  Registrar  thereof  during  such 
absence,  illness,  or  temporary  vacancy. 

8.  The  Governor-General  in  Council  may,  by  notification  in  the  Gazette  of  Indian 
appoint  any  Christian,  either  by  name  or  as  holding  any  office  for  the  time  being, 
to  be  a  Marriage  Registrar  in  respect  of  any  district  or  place  within  the  territories  of 
any  Native  Prince  or  State  in  alliance  with  Her  Majesty. 

The  Governor-General  in  Council  may,  by  like  notification,  revoke  any  such 
appointment. 

9.  The  Local  Government  or  (so  far  as  regards  any  Native  State)  the  Governor- 
General  in  Council  may  grant  a  license  to  any  Christian,  cither  by  name  or  as  holding 
any  office  for  the  time  being,  authorizing  him  to  grant  certificate  of  mai-riage  between 
Native  Christians. 

Any  such  license  may  be  revoked  by  the  authority  by  which  it  was  giunted,  and 
eveiy  such  grant  or  revocation  shall  be  notified  in  the  official  Gazette, 
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PART  II. 
Time  and  place  at  which  Marriages  may  be  solemnized. 

10.  Every  marriage  under  this  Act  shall  be  solemnized  between  the  lu)urs  of 
six  in  the  morning  and  seven  in  the  evening  : 

Provided  that  nothing  in  tliis  section  shall  apply  to — 

(1)  a  Clergyman  of  the  Church  of  England  solemnizing  a  marriage  under  a 
special  license  permitting  him  to  do  so  at  any  hour  other  than  between  six  in  the 
morning  and  seven  in  the  evening  under  the  hand  and  seal  of  the  Anglican  Bishop 
of  the  Diocese  or  his  Commissary,  or 

(2)  a  Clergyman  of  the  Church  of  Rome  solemnizing  a  marriage  between  the 
houi-s  of  seven  in  the  evening  and  six  in  the  morning,  when  he  has  received  a  gen- 
eral or  special  license  in  that  behalf  from  the  Roman  Catholic  Bishop  of  the  Diocese 
or  Vicariate  in  which  such  marriage  is  so  solemnized,  or  from  such  person  as  the 
same  Bishop  has  authorized  to  gi*ant  such  license. 

11.  No  Clergyman  of  the  Church  of  England  shall  solemnize  a  marriage  in 
any  place  other  than  a  church, 

unless  there  is  no  church  within  five  miles  distance  by  the  shortest  road  froia 
such  place, 

or  unless  he  has  received  a  special  license  authorizing  him  to  do  so  under  the 
hand  and  seal  of  the  Anglican  Bishop  of  the  Diocese  or  his  Commissary. 

For  such  special  license,  the  Registi-ar  of  the  Diocese  may  charge  such  additional 
fee  as  the  said  Bishop  from  time  to  time  authorizes. 


PART  III. 
Marriages  solemnized  by  Ministers  op  religion  licensed  under  this  Act. 

12.  Whenever  a  marriage  is  intended  to  be  solemnized  by  a  Minister  of  Re- 
ligion licensed  to  solemnize  marriages  under  this  Act — 

one  of  the  persons  intending  marriage  shall  give  notice  in  wi-iting,  accoi-ding  to 
the  form  contained  in  the  first  schedule  hereto  annexed,  or  to  the  like  eff'ect,  to  the 
Minister  of  Religion  whom  he  or  she  desires  to  solemnize  the  marriage  and  shall 
state  therein. 

(a)  the  name  and  surname,  and  the  profession  or  condition,  of  each  of  the 
persons  intending  marriage, 

{b)     the  4welling-place  of  each  of  them, 

(c)     the  time  during  which  each  has  dwelt  there,  and 

{d)     the  chvu'ch  or  private  dwelling  in  which  the  marriage  is  to  be  solemnized  : 

Provided  that,  if  either  of  such  persons  has  dwelt  in  the  place  mentioned  in  the 
notice  during  more  than  one  month,  it  may  be  stated  therein  that  he  or  she  has 
dwelt  there  one  month  and  upwards. 

13.  If  the  persons  intending  marriage  desire  it  to  be  solemnized  in  a  parti- 
cular church,  and  if  the  Minister  of  Religion  to  whom  such  notice  has  been  deliver- 
ed  be  entitled  to  officiate  therein,  he  shall  cause  the  notice  to  be  affixed  in  some 
conspicuous  pan  of  such  church. 
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Bijt  if  he  is  not  entitled  to  officiate  as  a  Minister  in  snch  church,  he  shall,  at 
his  option,  either  return  the  notice  to  the  person  who  delivered  it  to  him,  or  deliver 
it  to  some  other  Minister  entitled  to  officiate  therein,  who  shall  thereupon  cause  the 
notice  to  be  affixed  as  aforesaid. 

H.  If  it  be  intended  that  the  marriage  shall  be  solemnized  in  a  private  dwell- 
ing, the  Minister  of  Religion,  on  receiving  the  notice  prescribed  in  section  twelve, 
shall  fo)\vard  it  to  the  Marriage  Registrar  of  the  district,  who  shall  affiLX  the  same  to 
some  conspicuous  place  in  his  own  office. 

1 5.  When  one  of  the  persons  intending  marriage  is  a  minor,  every  Minister 
receiving  such  notice  shall,  unless  within  twenty-four  hours  after  its  receipt  he  re- 
turns the  same  under  the  provisions  of  section  thirteen,  send  by  the  post  or  other- 
wise a  copy  of  such  notice  to  the  Marriage  Registrar  of  the  district,  or,  if  there  be 
more  than  one  Registrar  of  such  district,  to  the  Senior  Man'iage  Registrar. 

1 6.  The  Man'iage  Registrar  or  Senior  Marriage  Registrar,  as  the  case  may  be, 
on  receiving  any  such  notice,  shall  affix  it  to  some  conspicuous  place  in  his  own  office, 
and  the  latter  shall  further  cause  a  copy  of  the  said  notice  to  be  sent  to  each  of  the 
other  Marriage  Registrars  in  the  same  district,  who  shall  likewise  publish  the  same 
in  the  manner  above  directed. 

1 7.  Any  Minister  of  Religion  consenting  or  intending  to  solemnize  any  such 
marriage  as  aforesaid,  shall,  on  being  required  so  to  do  by  or  on  behalf  of  the  person 
by  whom  the  notice  was  given,  and  upon  one  of  the  persons  intending  man'iage  mak- 
ing the  declaration  hereinafter  required,  issue  under  his  hand  a  certificate  of  such 
notice  having  been  given  and  of  such  declaration  having  been  made  : 

Provided — 

(1)  that  no  such  certificate  shall  be  issued  until  the  expiration  of  four  days 
after  the  date  of  the  receipt  of  the  notice  by  such  Minister ; 

(2)  that  no  lawful  impediment  be  shown  to  his  satisfaction  why  such  certifi- 
cate should  not  issue  ;  and 

(3)  that  the  issue  of  such  certificate  has  not  been  forbidden  in  manner  here- 
inafter mentioned  by  any  person  authorized  in  that  behalf. 

18.  The  certificate  mentioned  in  section  seventeen  shall  not  be  issued  until, 
one  of  the  persons  intending  marriage  has  appeared  personally  before  the  Minister 
and  made  a  solemn  declaration — 

(a)  that  he  or  she  believes  that  there  is  not  any  impediment  of  kindred  or  affin- 
ity or  other  lawful  hindrance  to  the  said  marriage, 

and,  when  either  or  both  of  the  parties  is  or  are  a  minor  or  minore, 

(b)  that  the  consent  or  consents  required  by  law  has  or  have  been  obtained 
thereto,  or  that  there  is  no  person  resident  in  India  having  authority  to  give  such 
consent,  as  the  case  may  be. 

19.  The  father,  if  living,  of  any  minor,  or,  if  the  father  be  dead,  the  guardian 
of  the  person  of  such  minor,  and,  in  case  there  be  no  such  guardian,  then  the  mother 
of  such  minor,  may  give  consent  to  the  minor's  marriage, 

and  such  consent  is  hereby  required  for  the  same  marriage,  unless  no  person 
authorized  to  give  such  consent  be  resident  in  India. 

20.  Every  person  whose  consent  to  a  marriage  is  required  under  section 
nineteen,  is  hereby  authorized  to  prohibit  the  issue  of  the  certificate  by  any  Minis- 
ter, at  any  time  before  the  issue  of  the  same,  by  notice  in  writing  to  such  Minister, 
subscribed  by  the  person  so  authorized  with  his  or  her  name  and  place  of  abode  and 
position  with  respect  to  either  of  the  persons  intending  marriage,  by  reason  of  which 
he  or  she  is  so  authorized  as  aforesaid. 
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21.  If  any  such  notice  be  received  by  such  Minister,  fie  shall  not  issue  hia 
certificate  and  shall  not  solemnize  the  said  marriage  until  he  has  examined  into  the. 
matter  of  the  said  prohibition,  and  is  satisfied  that  the  person  prohibiting  the  marriage 
has  no  lawful  authority  for  such  prohibition, 

or  until  the  said  notice  is  withdrawn  by  the  person  who  gave  it. 

22.  When  either  of  the  persons  intending  marriage  is  a  minor  and  the  Minis- 
ter is  not  satisfied  that  the  consent  of  the  person  whose  consent  to   such  marriage  is 

required  by  section  nineteen,  has  been  obtained,  such  Minister  shall  not  issue  such 
certificate  until  the  expiration  of  fourteen  days  after  the  receipt  by  him  of  the  no- 
tice of  marriage. 

23.  When  any  Native  Christian  about  to  be  married  takes  a  notice  of  marriage 
to  a  Minister  of  Religion,  or  applies  for  a  certificate  from  such  Minister  under  section 
seventeen,  such  Minister  shall,  before  issuing  the  certificate,  ascertain  whether  such 
Native  Christian  is  cognizant  of  the  purport  and  effect  of  tlie  said  notice  or  certi- 
ficate, as  the  case  may  be,  and,  if  not,  shall  translate  or  cause  to  be  translated  the 
notice  or  certificate  to  such  Native  Christian  into  some  language  which  he 
understands. 

24.  The  certificate  to  be  issued  by  such  Minister  shall  be  in  the  form  contain- 
ed in  the  second  schedule  hereto  annexed,  or  to  the  like  effect. 

25.  After  the  issue  of  the  certificate  by  the  Minister,  marriage  may  be  solemniz- 
ed betw^een  the  persons  therein  described  according  to  such  form  or  ceremony  as  the 
Minister  thinks  fit  to  adopt : 

Provided  that  the  marriage  be  solemnized  in  the  presence  of  at  least  two  wit- 
nesses besides  the  Minister. 

26.  Whenever  a  marriage  is  not  solemnized  within  two  months  after  the  date  of 
the  certificate  issued  by  such  Minister  as  aforesaid,  such  certificate  and  all  proceed- 
ings (if  any)  thereon  shall  be  void, 

and  no  person  shall  proceed  to  solemnize  the  said  marriage  until  new  notice 
has  been  given  and  a  certificate  thereof  issued  in  manner  aforesaid. 


PART  IV. 

Registration  of  Marriages  solemnized  by  Ministers  of  Religion. 

27.  All  marriages  hereafter  solemnized  in  India  between  persons  one  or  both 
of  whom  professes  or  profess  the  Christian  religion,  except  marriages  solemnized 
under  Part  V  or  Part  VI  of  this  Act,  shall  be  registered  in  manner  hereinafter  pre- 
scribed. 

28.  Every  Clergyman  of  the  Church  of  England  shall  keep  a  register  of 
maiTiages  and  shall  register  therein,  according  to  the  tabular  form  set  forth  in  the 
third  schedule  hereto  annexed,  every  marriage  which  he  solemnizes  under  this  Act. 

29.  Every  Clergyman  of  the  Church  of  England  shall  send  four  times  in  eveiy 
year  returns  in  duplicate,  authenticated  by  his  signature,  of  the  entries  in  the  re- 
gister of  marriages  solemnized  at  any  place  where  he  has  any  spiritual  charge,  to  the 
Registrar  of  the  Archdeaconry  to  which  he  is  subject,  or  within  the  limits  of  which 
such  place  is  situate. 

Such  quarterly  returns  shall  contain  all  the  entries  of  marriages  contained  in 
the  said  register  from  the  first  day  of  January  to  the  thirty-first  day  of  March,  from 
the  first  day  of  April  to  the  thirtieth  day  of  June,  from  the  first  day  of  July  to  the 
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thirtieth  day  of  September,  and  from,  the  first  day  of  October  to  the  thirtj-tirst  day 
of  December,  of  each  year,  respectively,  and  shall  be  sent  by  such  Clergyman  within 
two  weeks  from  the  expiration  of  each  of  the  quarters  above  specified. 

The  said  Registrar  upon  receiving  the  said  retm-ns  shall  send  one  copy  thereof 
to  the  Secretary  to  the  Local  Government. 

30.  Every  rnarriage  solemnized  by  a  Clergyman  of  the  Church  of  Rome  shall 
be  registered  by  the  person  and  according  to  the  form  directed  in  that  behalf  by  the 
Roman  Catholic  Bishop  of  the  Diocese  or  Yicai'iate  in  which  such  mamage  is 
aolemnized^ 

and  such  person  shall  fbnvard  quarterly  to  the  Secretary  to  the  Local  Govern- 
ment returns  of  the  entries  of  all  marriages  registered  by  him  during  the  three 
months  next  preceding. 

3L  Every  Clergyman  of  the  Church,  of  Scotland  shall  keep  a  register  of  mar- 
riages, 

and  shall  register  therein,  according  to  the  tabirlar  form  set  forth  in  the  third 
schedule  hereto  annexed,  every  marriage  which  he  solemnizes  under  this  Act,. 

and  shall  forward  quarterly  to  the  Secretary  to  the  Local  Government,  through 
the  Senior  Chaplain  of  the  Church  of  Scotland,,  returns,  similar  to  those  prescribed 
in  section  twenty-nine,  of  all  such  marriages^ 

32.  Every  marriage  solemnized  by  any  person  who  has  received  episcopal 
ordination,  but  who  is  not  a  Clergyman  of  the  Church  of  England,  or  of  the  Church 
of  Rome,  or  by  any  Minister  of  Religion  licensed  under  this  Act  to  solemnize  mar^ 
riages,  shall  immediately  after  the  solemnization  thereof,  be  registered  in  duplicate 
by  the  person  solemnizing  the  same  (that  is  to  say)  in  a  marnage-register  book  to  be 
kept  by  him  for  that  purpose,  according  to  the  form  contained  in  the  fourth  schedule 
hereto  annexed,  and  also  in  a  certificate  attached  to  the  marriage-register  book  as  a 
counterfoil. 

33.  The  entry  of  such  marriage  in  both  the  certificate  and  marriage  register 
book  shall  be  signed  by  the  person  solemnizing  the  marriage,  and  also  by  the  per- 
sons married,  and  shall  be  attested  by  two  credible  witnesses,  other  than  the  person 
solemnizing  the  marriage,  present  at  its  solemnization. 

Every  such  entry  shall  be  made  in  order  from  the  beginning  to  the  end  of  the 
book,  and  the  number  of  the  certificate  shall  correspond  with  that  of  the  entry  in  the- 
marriage-register  book. 

34.  The  pei*son  solemnizing  the  marriage  shall  forthwith  separate  the  certi- 
ficate from  the  marriage-register  book  and  send  it,  within  one  month  from  the  time 
of  the  solemnization,  to  the  Marriage  Registrar  of  the  district  in  which  the  marriage 
was  solemnized^  or,  if  there  be  more  Marriage  Registrars  than  one,  to  the  Senior 
Marriage  Registrar, 

who  shall  cause  such  certificate  to  be  copied  into  a  book  to  be  kept  by  him  for 
that  purpose, 

and  shall  send  all  the  certificates  which  he  has  received  during  the  monthr,  with 
such  number  and  signature  or  initials  added  thereto  as  are  hereinafter  required,  to 
the  Secretary  to  the  Local  Government. 

35.  Such  copies  shall  be  entered  in  order  from  the  beginning  to  the  end  of  the 
eaid  book,  and  shall  bear  both  the  number  of  the  certificate  as  copied,  and  also  a 
number  to  be  entered  by  the  Marriage  Registrar,  indicating  the  number  of  the  entry 
of  the  said  copy  in  the  said  book,  according  to  the  order  in  which  he  receives  each 
certificate. 
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c6  The  Marriare  R  gistrar  sliall  also  add  such  last-mentioned  number  of  the 
entry-  of  the  copy  in  the  book  to  t!io  certificate,  with  his  ::ijii)ature  or  initials,  and 
shall,  at  the  end  of  ev;5rjr  mouth,  send  the  same  to  the  Secretary  to  the  Local 
Uoverument. 

37.  When  any  mai-riage  between  Native  Christians  is  solemnized  under  Part 
I  or  Part  III  of  this  Act,  the  person  solemnizing  the  same  shall,  iivstead  of  proceed- 
ing in  the  manner  provided,  by  sections  twenty-eight  to  thiry-six,  both  inelnsive, 
register  the  marriage  in  a  separate  register  book,  and  shall  keep  it  safely  imtil  it  ia 
filled,  or,  if  he  leave  the  district  in  which  he  solemnized  the  mairinge  before  the  said 
book  is  filled,  shall  make  over  the  same  t(»  the  person  succeeding  to  his  duties  in 
the  said  district. 

Whoever  has  the  control  of  the  book  at  the  time  when  it  is  filled,  shall  send  it 
to  the  MaiTiage  Registrar  of  the  district,  or,  if  there  be  more  Marriage  Registrars 
than  one,  to  the  senior  Marriage  Registrar,  who  shall  send  it  to  the  Secretary  to  the 
Local  Government,  to  be  kept  by  him  with  the  records  of  his  ofiice. 


PART  V, 
Marriages  solemnized  by,  or  in  the  presence  of,  a  Marriage  Registrar, 

38.  When  a  marriage  is  intended  to  be  solemnized  by,  or  in  the  presence  of,. 
a  Marriage  Registrar,  one  of  the  parties  to  such  marriage  shaMt  give  notice  in  writ- 
ing, in  the  form  contained  in  the  first  schedule  hereto  annexed,  or  to  the  like  effect^ 
to  any  Mari'iage  Registrar  of  the  district  within  which  the  parties^  have  dwelt, 

or,  if  the  parties  dwell  in  different  districts  shall  give  the  like  notice  to  a 
Marriage  Registrar  of  each  district, 

and  shall  state  therein  the  name  and  snniame,  and  the  profession  or  condition,^ 
of  each  of  the  parties  intending  marriage,  the  dwelling  place  of  each  of  them,  the 
time  during  which  each  has  dwelt  therein,  and  the  place  at  which  the  marriage  ia 
to  be  solemnized : 

Provded  that,  if  either  party  has  dwelt  in  the  place  stated  in  the  notice  for 
more  than  one  month,  it  may  be  stated  therein  that  he  or  she  has  dwelt  there  one 
month  and  upwards, 

39.  Every  Man-iage  Registrar  shall,  on  receiving  any  such  notice,  cause  a  copy 
thereof  to  be  affixed  in  some  conspicuous  place  in  his  office. 

When  one  of  the  pai'ties  intending  marriage  is  a  minor,  every  Marriage  Registrar 
shall,  within  twenty -four  hours  after  the  receipt  by  him  cf  the  notice  of  such  mar- 
riage, send,  by  post  or  otherwise,  a  copy  of  such  notice  to  each  of  the  other  Marriage 
Registrars  ( if  any )  in  the  same  district,  who  sliall  likewise  affix  the  copy  in.  some 
conspicuous  place  in  his  own  office. 

40.  The  Marriage  Registrar  shall  file  all  such  notices  and  keep  them  with 
the  records  of  his  office, 

and  shall  also  forthwith  enter  a  true  copy  of  all  such  notices  in  a  book  to  be 
furnished  to  him  for  that  pui-pose  by  the  Local  Government,  and  to  be  called  the 
*'  Mamage  Notice  Book  ;" 

and  the  Marriage  Notice  Book  shall  be  open  at  all  reasonable  times,  without 
fee,  to  all  pei-sons  desirous  of  inspecting  the  same. 

41.  If  the  party  by  whom  the  notice  was  given  requests  the  Marriage  Regis- 
trar to  isaue  the  certificate  next  hereinafter  mentioned,   and  if  one    of  the   parties 
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intending  marriage  has  made  oat.h  as  herein xfter  rcquirod,  the  Marria-^e  Registrar 
shall  issue  uador  his  hand  a  certificate  of  such  notice  having  been  given  and  of  such 
oath  having  been  made  : 

Provided — 

that  no  lawful  impediment  bo  shown  to  his  satisfaction  why  such  certificate 
should  not  issue  ; 

that  the  issue  of  such  certificate  has  not  been  forbidden,  in  manner  hereinafter 
mentioned,  by  any  person  authorized  in  that  behalf  by  this  Act ; 

that  four  days  after  the  receipt  of  the  notice  have  expired,  and  further, 

that  where,  by  such  oath,  it  appears  that  one  of  the  parties  intending  marriage 
is  a  minor,  fourteen  days  after  the  entry  of  such  notice  have  expired. 

42.  The  certificate  mentioned  in  section  forty- one  shall  not  be  issued  by  any 
Marriage  Registrar,  until  one  of  the  parties  intending  marriage  appears  personally 
before  such  Marriage  Registrar,  and  makes  oath 

(a)  that  he  or  she  believes  that  there  is  not  any  impediment  of  kindred  or 
affinity,  or  other  lawful  hindrance,  to  the  said  marriage,  and 

(b)  that  both  the  parties  have,  or  (where  they  have  dwelt  in  the  districts  of 
different  Marriage  Registrars)  that  the  party  making  such  oath  has,  had  their,  his  or 
her  usual  place  of  abode  within  the  district  of  such  Marriage  Registrar, 

and,  where  either  or  each  of  the  parties  is  a  minor, 

(c)  that  the  consent  or  cons3uts  to  such  marriage  required  by  law  has  or  have 
been  obtained  thereto,  or  tliat  there  is  no  person  resident  in  India  authorized  to 
give  such  consent,  as  the  case  may  be. 

43.  When  one  of  the  parties  intending  marriage  is  a  minor,  and  both  such 
parties  are  at  the  time  resident  in  any  of  the  towns  of  Calcutta,  Madras  and  Bom- 
bay, and  are  desirous  of  being  marriod^n  loss  than  furteeu  days  after  the  entry  of 
such  notice  as  aforesaid,  they  m  ly  apply  by  petition  to  a  Judge  of  the  High  Court, 
for  an  order  upon  the  Marriage  Registrar  to  whom  the  notice  of  marriage  has  been 
given,  dy'ecting  him  to  issue  his  certificate  before  the  expiration  of  the  said  fourteen 
days  required  by  section  forty-one. 

And  on  suthclent  cause  being  shown,  the  said  Judge  may,  in  his  discretion, 
make  an  order  upon  such  Marriage  Registrar,  directing  iiim  to  issue  his  certificate 
at  any  time  to  be  mentioned  in  tiie  said  order,  before  the  expiration  of  the  fourteen 
days  so  required  ; 

And  the  said  Marriage  Registrar,  on  receipt  of  the  said  order,  shall  issue  his 
certificate  in  accordance  therewith. 

44.  The  provisions  of  section  nineteen  apply  to  every  marriage  under  this 
Part,  either  of  the  parties  to  which  is  a  minor  ; 

and  any  person  whose  consent  to  such  marriage  would  be  required  thereunder 
may  enter  a  protest  aganist'the  issue  of  the  Marriage  Registrar's  certificate,  by 
writing,  at  any  time  before  the  issue  of  such  certiticcite,  the  w^ord  *'  forbidden," 
opposite  to  the  entry  of  the  notice  of  such  intended  marriage  in  the  Marriage 
Notice  Book,  and  by  subscribing  thereto  his  or  her  name  and  place  of  abode,  and 
his  or  her  posicioa  with  respect  to  either  of  the  parties,  by  reason  of  which  he  or 
she  is  so  authorized. 

When  such  protest  has  been  entered,  no  certificate  shall  issue  until  the  Mar- 
riage Registrar  has  examined  inio  the  matter  of  the  protest,  and  is  satisfied  that  it 
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onght  not  to  obstruct  the  issue  of  the  certificate  for  the  said  maiTiage,  or  until   the 

protest  be  withdrawn  by  the  person  who  entered  it. 

45.  If  any  person  whose  consent  is  necessary  to  any  marriage  under  this  Part 
is  of  unsound  mind, 

or  if  any  such  person  (other  than  the  father)  without  just  cause  withholds  his 
consent  to  the  marriage, 

the  parties  intending  marriage  may  apply  by  petition,  where  the  person  whose 
consent  is  necessary  is  resident  within  any  of  the  towns  of  Calcutta,  Madras  and 
Bombay,  to  a  Judge  of  the  High  Court,  or  if  he  is  not  resident  within  any  of  the 
said  towns,  then  to  the  District  Judge. 

And  the  said  Judge  of  the  High  Court,  or  District  Judge,  as  the  case  may  be, 
may  examine  the  allegations  of  the  petition  in  a  summary  way. 

And  if  upon  examination  such  marriage  appears  proper,  such  Judge  of  the 
High  Court  or  District  Judge,  as  the  case  may  be,  shall  declare  the  marriage  to  be  a 
proper  marriage. 

Such  declaration  shall  be  as  effectual  as  if  the  person  whose  consent  was  needed 
had  consented  to  the  marriage  ; 

and  if  he  has  forbidden  the  issue  of  the  Marriage  Registrar's  certificate,  such 
certificate  shall  be  issued  and  the  like  proceedings  may  be  had  under  this  Part  in 
relation  to  the  marriage  as  if  the  issue  of  such  certificate  had  not  been  forbidden. 

46.  Whenever  a  Marriage  Registrar  refuses  to  issue  a  certificate  under  this 
Part,  either  of  the  parties  intending  marriage  may  apply  by  petition,  where  the  dis- 
trict of  such  Registrar  is  within  any  of  the  towns  of  Calcutta,  Madras  and  Bombay, 
to  a  Judge  of  the  High  Court,  or  if  such  district  is  not  within  any  of  the  said  towns, 
then  to  the  District  Judge. 

The  said  Judge  of  the  High  Court  or  District  Judge,  as  the  case  may  be,  may 
examine  the  allegations  of  the  petition  in  a  summary  way,  and    shall  decide  thereon. 

The  decision  of  such  Judge  of  the  High  Court  or  District  Judge,  as  the  case 
may  be,  shall  be  final,  and  the  Marriage  Registrar  to  whom  the  application  for  the 
issue  of  a  certificate  was  originally  made  shall  proceed  in    accordance  therewith. 

47.  Whenever  a  MaiTiage  Registrar  resident  in  any  Native  State  refuses  to 
issue  his  certificate,  either  of  the  parties  intending  marriage  may  apply  by  petition 
to  the  Governor-General  in  Council,  who  shall  decide  thereon. 

Such  decision  shall  be  final,  and  the  Marriage  Registrar  to  whom  the  application 
was  originally  made  shall  proceed  in  accordance  therewith. 

48.  Whenever  a  Marriage  Registrar,  acting  under  the  provisions  of  section 
forty-four,  is  not  satisfied  that  the  person  forbidding  the  issue  of  the  certificate  is 
authorized  by  law  so  to  do,  the  said  Marriage  Registrar  shall  apply  by  petition, 
where  his  district  is  within  any  of  the  towns  of  Calcutta,  Madras  and  Bombay,  to  a 
Judge  of  the  High  Court,  or,  if  such  district  be  not  within  any  of  the  said  towns, 
then  to  the  District  Judge. 

The  said  petition  shall  state  all  the  circumstances  of  the  case,  and  pray  for  the 
order  and  direction  of  the  Court  concerning  the  same, 

and  the  said  Judge  of  the  High  Court  or  District  Judge,  as  the  case  may  be, 
shall  examine  into  the  allegations  of  the  petition  and  the   circumstances   of  the  case, 

and  if,  upon  such  examination,  it  appears  that  the  person  forbidding  the  issue 
of  such  certificate  is  not  authorized  by  law  so  to  do,    such  Judge    of  the  High  Court 
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or  District  Judge,  as  the  case  may  be,  shall  declare  that  the   person  forbidding   the 
issue  of  such  certificate  is  not  authorized  as  aforesaid. 

And  thereupon  such  certificate  shall  be  issued,  and  the  like  proceedings  may  be 
had  in  relation  to  such  marriage  as  if  the  issue  had  not  been  forbidden. 

Whenever  a  Marriage  Registrar  appointed  under  section  eight  to  act  within  any 
Native  State  is  not  satisfied  that  the  person  forbidding  the  issue  of  the  certificate  is 
authorized  by  law  so  to  do,  the  said  Marriage  Registrar  shall  send  a  statement  of  all 
the  circumstances  of  the  case,  together  with  all  documents  relating  thereto,  to  the 
Oovernor-General  in  Council. 

If  it  appears  to  the  Governor-General  in  Council  that  the  person  forbidding  the 
issue  of  such  certificate  is  not  authorized  by  law  so  to  do,  the  Governor-General  in 
Council  shall  declare  that  the  person  forbidding  the  issue  of  such  certificate  is  not 
authorized  as  aforesaid, 

and  thereupon  such  certificate  shall  be  issued,  and  the  like  proceedings  may 
be  had  in  relation  to  such  marriage,  as  if  the  issue  of  the  certificate  had  not  been 
forbidden. 

49.  Every  person  entering  a  protest  with  the  Marriage  Registrar,  under  this 
Part,  against  the  issue  of  any  certificate  on  grounds  which  such  Marriage  Registrar, 
lander  section  forty-four,  or  a  Judge  of  the  High  Court  or  the  District  Judge,  under 
section  forty-five  or  forty-six,  declares  to  be  frivolous  and  such  as  ought  not  to 
obstruct  the  issue  of  the  certificate,  shall  be  liable  for  the  costs  of  all  proceedings  in 
relation  thereto  and  for  damages  to  be  recovered  by  suit  by  the  person  against 
whose  marriage  such  protest  was  entered. 

50  The  certificate  to  be  issued  by  the  Marriage  Registrar  under  the  provisions 
of  section  forty-one  shall  be  in  the  form  contained  in  the  second  schedule  to  this  Act 
annexed,  or  to  the  like  efi'ect, 

and  the  Local  Government  shall  furnish  to  every  Marriage  Registrar  a  sufficient 
number  of  forms  of  certificate. 

51.     After  the  issue  of  the  certificate  of  the  Marriage  Registrar, 
or,  where  notice  is  required  to  be  given  under  this   Act   to  the   Marriage  Regis- 
trars for  different  districts,  after  the  issue  of  the  certificates   of  the   Marriage  Regis- 
trars for  such  districts, 

marriage  may,  if  there  be  no  lawful  impediment  to  the  marriage  of  the  parties 
described  in  such  certificate  or  certificates,  be  solemnized  between  them,  according 
to  such  form  and  ceremony  as  they  think  fit  to  adopt. 

But  every  such  marriage  shall  be  solemnized  in  the  presence  of  some  Marriage 
Registrar  (to  whom  shall  be  delivered  such  certificate  or  certificates  as  aforesaid)^ 
and  of  two  or  more  credible  witnesses   besides  the  Marriage  Registrar. 

And  in  some  part  of  the  ceremony  each  of  the  parties  shall  declare  as  follows 
or  to  the  like  effect — 

**  I  do  solemnly  declare  that  I  know  not  of  any  lawful  impediment  why  I,  A.  B.j 
may  not  be  joined  in  matrimony  to  G.  i>." 

And  each  of  the  parties  shall  say  to  the  other  as  follows  or  the  like  effect — "  I 
ijall  upon  these  persons  here  present  to  witness  that  I,  A.  B.,  do  take  thee,  C.  /?., 
to  be  my  lawful  wedded  wife  [or  husbandy* 

62.  Whenever  a  marriage  in  not  solemnized  within  two  months  after  the  copy 
of  the  notice  has  been  entered  by  the  Marriage  Registrar,  as  required  by  section  forty, 
the  notice  and  the  certificate,  if  any,  issued  thereupon,  and  all  other  proceedings 
thereupon,  shall  be  void  ;  ... 
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• 
and  no  person  shall  proceod  to  solemiiize  the  marriago,    nor  shall  any  Marriage 
Registrar  enter  the  aauio,  nntil  new  notice  has  been  triven,  and   entry  made,  and  cer- 
tificate thereof  given,  at  the  time  and  in  the  manner  aforesaid. 

63.  A  Marriage  Registrar  before  wliom  any  marriage  is  solemnized  under  this 
Part  may  ask  of  the  persons  to  be  man-ied  the  several  particulars  required  to  be  re- 
gistered touching  such  marriage. 

54.  After  the  solemnization  of  any  marriage  under  this  Part,  the  Man'iage 
Registrar  present  at  such  solemnization  shall  forthwith  register  the  man-iage  in 
duplicate,  that  is  to  say,  in  a  marriage  Register  Book,  according  to  the  form  of  the 
fourth  schedule  hereto  annexed,  and  also  in  a  certificate  attached  to  the  Marriage 
Register  Book  as  a  counterfoil. 

The  entry  of  such  marriage  in  both  the  certificate  and  the  Marriage  Register 
Book  shall  be  signed  by  the  person  by  or  before  whom  the  marriage  has  been  solem- 
nized, if  there  be  any  such  person,  and  by  the  Marriage  Registrar  present  at  such 
marriage,  whether  or  not  it  is  solemnized  by  him,  and  also  by  the  parties  mamed, 
and  attested  by  two  credible  witnesses  other  than  the  Marriage  Registrar  and  per- 
son solemnizing  the  marriage. 

Every  such  entry  shall  be  made  in  order  from  the  beginning  to  the  end  of  the 
book,  and  the  number  of  the  certificate  shall  correspond  with  that  of  the  entry  in 
the  man'iage  register  book. 

55.  The  Marriage  Registrar  shall  forthwith  separate  the  certificate  from  the 
marriage  register  book  and  send  it,  at  the  end  of  every  month,  to  the  Secretary  to 
the  Local  Government. 

The  Marriage  Registrar  shall  keep  safely  the  said  register  book  until  it  is  filled, 
and  shall  then  send  it  to  the  Secretary  to  the  Local  Government,  to  be  kept  by  him 
with  the  records  of  his  oifice. 

56.  The  Marriage  Registrars  in  Native  States  shall  send  the  certificates  men- 
tioned in  section  fifty-four  to  such  officers  as  the  Governor-General  in  Council  from 
time  to  time,  by  notification  in  the  Gazette  of  Lidia^  appoints  in  this  behalf. 

57.  When  any  Native  Christian  about  to  be  married  gives  a  notice  of  mar- 
riage, or  applies  for  a  certificate  from  a  Marriage  Registrar,  such  MaiTiage  Registrar 
shall  ascertain  whether  the  said  Native  Christian  understands  the  English  language, 
and,  if  he  does  not,  the  MaiTiage  Registrar  shall  translate,  or  cause  to  be  translated, 
such  notice  or  certificate,  or  both  of  them,  as  the  case  may  be,  to  such  Native  Chris- 
tain  into  a  language  which  he  understands  ; 

or  the  Marriage  Registrar  shall  otherwise  ascertain  whether  the  Native  Chris- 
tian is  cognizant  of  the  purport  and  effect  of  the  said  notice   and  certificate. 

58.  When  any  Native  Christian  is  married  under  the  provisions  of  this  Part, 
the  person  solemnizing  the  marriage  shall  ascertain  whether  such  Native  Christian 
understands  the  Engish  language,  and,  if  he  does  not,  the  person  solemnizing  the 
marriage  shall,  at  the  time  of  the  solemnization  translate,  or  cause  to  be  translated, 
to  such  Native  Christian,  into  a  language  which  he  understands,  the  declarations 
made  at  such  marriage  in  accordance  with  the  provisions  of  this  Act. 

59.  The  registration  of  marriages  between  Native  Christians  under  this  Part 
shall  be  made  in  conformity  with  the  rules  laid  down  in  section  thirty-seven  (so  far 
as  they  are  applicable),  and  not  otherwise. 
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PART    VI. 

Marriage   of   Native   Christians. 

60.  Every  marriage  between  Native  Christians  applying  for  a  certificate,  shall, 
tvithout  the  preliminary  notice  required  under  Part  III,  be  certified  undar  this 
Part,  if  the  following  conditions  be  fulfilled,  and  not  otherwise  : — 

(1)  The  age  of  the  man  intending  to  be  married  shall  exceed  sixteen  years, 
and  the  age  of  the  woman  intending  to  be  manned  shall  exceed  thirteen  years  r 

(2)  Neither  of  the  persons  intending  to  be  married  shall  have  a  wife  or  hus- 
band still  living : 

(3)  In  the  presence  of  a  person  licensed  under  section  nine,  and  of  at  least 
two  credible  witnesses  other  than  such  person,  each  of  the  parties  shall  say  to  the 
other — 

"  I  call  upon  these  persons  here  present  to  witness  that  I,  A.  J?.,  in  the  pre- 
sence of  Almighty  God,  and  in  the  name  of  our  Lord  Jesus  Christ,  do  take  thee, 
C.  D.,  to  be  my  lawful  wedded  wife  [oi^  hushand'],''  or  words  to  the  like  effect : 
^  Provided  that  no  marriage  shall  be  certified  under  this  Part  when  either  of  the 
parties  intending  to  be  married  has  not  completed  his  or  her  eighteenth  year,  unless 
such  consent  as  is  mentioned  in  section  nineteen  has  been  given  to  the  intended 
marriage,  or  unless  it  appears  that  there  is  no  person  living  authorized  to  give  such 
consent. 

61.  When,  in  respect  to  any  marriage  solemnized  under  this  Part,  the  con- 
ditions prescribed  in  section  sixty  have  been  fulfilled,  the  person  licensed  as  afore- 
said, in  whose  presence  the  said  declaration  has  been  made,  shall,  on  the  application 
of  either  of  the  parties  to  such  marriage,  and,  on  the  payment  of  a  fee  of  four 
annas,  grant  a  certificate  of  the  marriage. 

The  certificate  shall  be  signed  by  such  licensed  person,  and  shall  be  received  in 
any  suit  touching  the  validity  of  such  marriage  as  conclusive  proof  of  its  having 
been  performed. 

62.  A  register  book  of  all  marriages  of  which  cei-tificates  are  granted  under 
section  sixty-one,  shall  be  kept  by  the  person  granting  such  certificates  in  his  own 
vernacular  language. 

Such  register-book  shall  be  kept  according  to  such  form  as  the  Local  Govern- 
ment from  time  to  time  prescribes  in  this  behalf,  and  true  extracts  therefrom,  duly 
authenticated,  shall  be  deposited  at  such  places  as  the  Local  Government  directs. 

63.  Every  person  licensed  under  this  Act  to  grant  certificates  of  marriage,  and 
keeping  a  marriage  register  book  under  section  sixty-two,  shall,  at  all  reasonable  times, 
allow  search  to  be  made  in  such  book,  and  shall,  on  payment  of  the  proper  fee,  give 
a  copy,  certified  under  his  hand,  of  any  entry  therein. 

64.  The  provisions  of  sections  sixty-two  and  sixty-three  as  to  the  form  of  the 
register  book,  depositing  extracts  therefrom,  allowing  searches  thereof,  and  giving 
sopies  of  the  entries  therein,  shall,  mutatis  mutandis,  apply  to  the  books  kept  under 
section  thirty-seven. 

6.5.  This  part  of  this  Act,  except  so  much  of  sections  sixty-two  and  sixty-three 
as  are  referred  to  in  section  sixty-four,  shall  not  apply  to  marriages  between  Roman 
Catholics.  But  nothing  herein  contained  shall  invalidate  any  marriage  celebrated 
between  Roman  Catholics  under  the  provisions  of  Pai-t  V  of  Act  No.  XXV  of  1864^ 
previous  to  the  twenty-third  day  of  February  1865,  .    . 
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PART  VII. 
Penalties. 

66.  Whoever,  for  the  purpose  of  procuring  any  marriage,  intentionally  makes 
any  false  oath  or  signs  any  false  notice  or  certiticate  required  by  this  Act,  shall  be 
deemed  guilty  of  the  offence  described  in  section  one  hundred  and  ninety-three  of  the 
Indian  Penal  Code. 

67.  Whoever  forbids  the  issue  by  a  Marriage  Registrar  of  a  certificate  by 
falsely  representing  himself  to  be  a  person  whose  consent  to  the  marriage  is  required 
by  law,  knowing  or  believing  such  repixseatation  to  be  false,  or  not  having  reason 
to  believe  it  to  be  true,  shall  be  deemed  guilty  of  the  oifeuoo  described  in  section 
two  hundred  and  five  of  the  Indian  Penai  Code. 

68.  Whoever  not  being  authorueu  under  this  Act  to  solemnize  a  marriage  in 
the  absence  of  a  Marriage  Registrar  of  the  district  in  which  such  marriage  is  solem- 
nized, knowingly  solemnizes  a  mamage  between  persons  one  or  both  of  whom  is  or 
are  a  Christian  or  Christians,  shall  be  punished  with  imprisonment  which  may  extend 
to  ten  years,  or  (in  lieu  of  a  sentence  of  imprisonment  for  seven  years  or  upwards) 
with  transportation  for  a  term  of  not  less  than  seven  years  and  not  exceeding  ten 
years. 

or,  if  the  offender  be  an  European  or  American,  with  penal  servitude  according 
to  the  provisions  of  Act  No.  XXIV  of  1855  (to  substitute  penai  servitude  for  the  pun- 
ishment of  transpm^tation  in  respec  of  European  and  American  convicts,  and  to  amend 
the  laiv  relating  to  the  re^noval  of  such  convicts  J, 

and  shall  also  be  liable  to  fine. 

69.  Whoever  knowingly  and  wilfully  solemnizes  a  marriage  between  persons^ 
one  or  both  of  whom  is  or  are  a  Christian  or  Christians,  at  any  time  other  than  be- 
tween the  hours  of  six  in  the  morning  and  seven  in  the  evening,  or  in  the  absence 
of  at  least  two  credible  witnesses  other  than  the  person  solemnizing  the  marriage,^ 
shall  be  punished  with  imprisonment  for  a  term  which  may  extend  to  three  years,^ 
and  shall  be  liable  to  fine. 

This  section  does  not  apply  to  m?rriages  solemnized  under  special  licenses 
granted  by  the  Anglican  Bishop  of  the  Diocese  or  by  his  Commissary,  nor  to  mar- 
riages performed  between  the  hours  of  seven  in  the  evening;  A  six  in  the  morning 
by  a  Clergyman  of  the  Church  of  Rome,  when  he  has  received  the  general  or  special 
license  in  that  behalf  mentioned  in  section  ten. 

70.  Any  Minister  of  Re'igion  licensed  to  solemnize  marriages  under  this  Act,, 
who,  without  a  notice  in  wTi'ing  or  when  one  of  the  parties  to  the  marriage  is  a 
minor,  and  the  required  consent  of  the  parents  or  guardians  to  such  marriage  has 
not  been  obtained,  within  fourteen  days  after  the  receipt  by  him  of  notice  of  such 
marriage,  knowingly  and  wilfully  solemnizes  a  marriage  under  Part  III,  shall  be 
punished  with  imprisonment  for  a  term  which  may  extend  to  three  years,  and  shall 
also  be  liable  to  fine. 

71.  A  Marriage  Registrar  under  this  Act,  who  commits  any  of  the  following 
offences  : — 

(1)  knowingly  and  wilfully  issues  any  certificate  for  marriage,  or  solemnizes 
any  marriage,  without  publishing  the  notice  of  such  marriage  as  directed  by  this 
Act  J 

(2)  after  the  expiration  of  two  months  from  the  issue  by  him  of  a  certificate  ia 
respect  of  any  marriage  solemnizes  such  maniage  ; 

(3)  solemnizes,  without  an  order  of  a  competent  Court  authorizing  him  to  do 
so,  any  marriage  wlien  one  of  the  parties    is  a  minor,    before  the    expiration  of  four 
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teen  days  after  the  receipt  of  the  notice  of  such  marriage,  or  without  sending,  by 
the  post  or  otherwise,  a  copy  of  such  notice  to  the  Senior  Marriage  Registrar  of  tho 
district  if  there  be  more  Marriage  Registrars  of  the  district  than  one,  and  if  he  him* 
self  be  not  the  Senior  Marriage  Registrar  ; 

(4)  issues  any  certificate,  the  issue  Qf  which  has  been  prohibited  as  in  this  Act 
provided  by  any  person  authorized  to  prohibit  the  issue  thereof, 

shall  be  punished  with  imprisonment  for  a  term  which  may  extend  to  five 
years,  and  shall  also  be  Uable  to  fine. 

72.  Any  Marriage  Registrar  knowingly  and  wilfully  issuing  any  certificate  for 
marriage  after  the  expiration  of  three  months  after  the  notice  has  been  entered  bj 
him  as  aforesaid,  -  ^- 

or  knowingly  and  wilfully  issuing,  without'lbhe  order  of  a  competent  Court  au- 
thorizing him  80  to  do,  any'  certificate  for  marriage,  where  one  of  the  parties  intend- 
ing marriage  is  a  minor,  before  the  expiration  of  fourteen  days  after  the  entry  of 
such  notice,  or  any  certificate  the  issue  of  which  has  been  forbidden  as  aforesaid  by 
any  person  authorized  in  this  behalf, 

shall  be  deemed  to  have  committed  an  offence  under  section  one  hundred  and 
sixty-six  of  the  Indian  Penal  Code. 

73.  Whoever,  being  authorized  under  this  Act  to  solemnize  a  marriage, 

and  not  being  a  Clergyman  of  the  Church  of  England  solemnizing  a  marriage 
after  due  publication  of  banns,  or  under  a  license  from  the  Anglican  Bishop  of  the 
Diocese  or  a  Surrogate  duly  authorized  in  that  behalf, 

or,  not  being  a  Clergyman  of  the  Church  of  Scotland,  solemnizing  a  marriage 
according  to  the  rules,  rites,  ceremonies  and  customs  of  that  church, 

or,  not  .being  a  Clergyman  of  the  Church  of.  Rome,  solemnizing  a  marriage 
according  to  the  rites,  rules,  ceremonies  and  customs  of  that  church, 

knowingly  and  wilfully  issues  any  certificate  for  mamage  under  this  Act,  or 
solemnizes  any  marriage  between  such  persons  as  afoij'esaid,  without  publishing,  or 
causing  to  be  affixed,  the  notice  of  such  marriage  as  directed  in  Part  III  of  this 
Act,  or  after  the  expira^'^n  of..tvro  months  after  the  certificate  has  been  issued  by 
him  ; 

or  knowingly  and  wilfully  issues  any  certificate  for  marriage,  or  solemnizes  a 
marriage  between  such  persons  when  one  of  the  person  p  intending  marriage  is  a  mi- 
nor, before  the  expiration  of  fourteen  days  after  the  receipt  of  notice  of  such  marriage, 
or  without  sending,  by  the  post  or  otherwise,  a  copy  of^  such  notice  to  the  Marriage 
Registrar,  or,  if  there  be  more  Marriage  Registrars  than  one,  to  the  Senior  Marriage 
Registrar  of  the  district  ; 

or  knowingly  and  wilfully  issues  any  certificate,  the  issue  of  which  has  been  for- 
bidden under  this  Act  by  any  person  authorized  to  forbid  the  issue  ; 

or  knowingly  and  wilfully  solemnizes  any  marriage  forbidden  by  any  person 
authorized  to  forbid  the  same, 

shall  be  punished  with  imprisonment  for  a  term  which  may  extend  to  four 
years,  and  shall  also  be  liable  to  fine. 

74.  Whoever,  not  being  licensed  to  grant  a  certificate  of  marriage  under  Part 
VI  of  this  Act,  grants  such  certificate  intending  thereby  to  make  it  appear  that  he 
is  so  licensed,  shall  be  punished  with  imprisonment  for  a  term  which  may  extend  to 
five  years,  and  shall  also  be  liable  to  fine. 
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75.  Wliocver,  by  himself  or  another,  wilfully  destroys  or  injvires  any  register 
book  or  tha  counterfoil  cei-tificatea  thereof,  or  any  part  thereof,  or  any  authenticated 
extract  therefrom, 

or  falsely  makes  or  counterfeits  any  part  of  such  register  book  or  counterfoil 
certificates, 

or  wilfully  inserts  any  false  entry  in  any  such  register  book  or  coimterfoil  certi- 
ficj^te  or  authenticated  extract, 

shall  he  punished  with  imprisonment  for  a  term  which  may  extend  to  seven 
years,  and  shall  also  be  liable  to  fine. 

76.  Tlic  prosecution  for  every  offence  punishable  under  this  Act  shall  be  com- 
menced within  two  years  after  the  oftbnce  is  committed. 


PART  VIII. 
Miscellaneous. 

77.  Whenever  any  marriage  has  been  solemnized  in  accordance  with  the  pro- 
visions of  sections  four  and  five,  it  shall  not  be  void  merely  on  account  of  any  irre- 
gularity in  respect  of  any  of  the  following  matters,  namely  : — 

(1.)  Any  statement  made  in  regard  to  the  dwelling  of  the  persons  married,  or 
to  the  consent  of  any  person  whose  consent  to  such  marriage  is  required  by  law  : 

(2.)  The  notice  of  the  marriage  : 

(3.)  The  certificate  or  translation  thereof  : 

(4.)  The  time  and  place  at  which  the  marriage  has  been  solemnized  : 

(5.)  The  registration  of  the  marriage. 

78.  Every  person  charged  with  the  duty  of  registering  any  marriage,  who 
discovers  any  error  in  the  form  or  substance  of  any  such  entry,  may,  within  one 
month  next  after  the  discovery  of  such  error,  in  the  presence  of  the  persons  married, 
or,  in  case  of  their  death  or  absence,  in  the  presence  of  two  other  credible  witnesses, 
correct  the  error  by  entry  in  the  margin,  without  any  alteration  of  the  original 
entry,  and  shall  sign  the  marginal  entry,  and  add  thereto  the  date  of  such  correc- 
tion, and  such  person  shall  make  the  like  marginal  entry  in  the  certificate  thereof. 

And  every  entry  made  under  this  section  shall  be  attested  by  the  witnesses  in 
whose  presence  it  was  made. 

And,  in  case  such  certificate  has  been  already  sent  to  the  Secretary  to  the  Local 
Government,  such  person  shall  make  and  send  in  like  manner  a  sepai-ate  certificate 
of  the  original  erroneous  entry,  and  of  the  marginal  correction  therein  made. 

79.  Every  person  solemnizing  a  marriage  under  this  Act,  and  hereby  required 
to  register  the  same, 

and  every  IMaiTiage  Registrar  or  Secretary  to  a  Local  Government  having  the 
custody  for  the  timtj  being  of  fuiy  register  of  marriages,  or  of  any  certificate,  or  dup- 
licate or  copies  of  certificate  under  this  Act, 

shall,  on  payment  of  the  proper  fees,  at  all  reasonable  times  allow  searches  to 
be  made  in  such  register,  or  for  such  certificate,  or  duplicate  or  copies,  and  give  a 
copy  under  his  hand  of  any  entiy  in  the  same. 

80.  Every  certified  coj^y,  purporting  to  be  signed  by  the  person  entrusted  un- 
der this  Act  with  the  custody  of  any  marriage  register  or  certificate,  or  duplicate 
required  to  be  kept  or  delivered  under  this  Act,  of  any  entry  of  a  marriage   in  such 
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register,  or  of  any  such  certificate  or  duplicate,  shall  be  received  as  evidence  of  the 
marriage  purporting  to  be  so  entered,  or  of  the  facts  purporting  to  be  so  certified 
therein,  without  further  proof  of  such  register  or  certificate,  or  duplicate,  or  of  any 
entry  therein,  respectively,  or  of  such  copy. 

81.  The  Secretary  to  the  Local  Government  and  the  officers  appointed  under 
section  fifty-six  shall,  at  the  end  of  every  quarter  in  each  year,  select  from  the 
certificates  of  marriages  forwarded  to  them  respectively  during  such  quarter,  the 
certificates  of  the  marriages  of  which  the  Governor-General  in  Council  may  desire 
that  evidence  shall  be  tmnsmitted  to  England, 

and  shall  send  the  same  certificates  signed  by  them  respectively  to  the  Secretary 
to  the  Government  of  India  in  the  Home  Department,  for  the  purpose  of  being  for- 
warded to  the  Secretary  of  State  for  India  and  delivered  to  the  Registrar  General 
of  Births,  Deaths  and  Marriages  : 

Provided  that  in  the  case  of  the  Governments  of  Madras  and  Bombay,  the  said 
certificates  shall  be  forwarded  by  such  Governments  respectively  directly  to  the 
Secretary  of  State  for  India. 

82.  Fees  shall  be  chargeable  under  this  Act  for — 

receiving  and  publishing  notices  of  marriages  ; 

issuing  certificates  of  marriage  by  Marriage  Registrars  and  registering  marriages 
by  the  same  ; 

entering  protests  against,  or  prohibitions  of,  the  issue  of  marriage  certificates  by 
the  said  Registrars  ; 

searching  register  books  or  certificates,  or  duplicates,  or  copies  thereof ; 

giving  copies  of  entries  in  the  same  under  sections  sixty- three  and  seventy-nine. 

The  Local  Government  shall  fix  the  amount  of  such  fees  respectively, 

and  may  from  time  to  time  vary  or  remit  them  either  generally  or  in  special 
cases,  as  to  it  may  seem  fit. 

83.  The  Local  Government  may  make  rules  in  regard  to  the  disposal '  of  the 
fees  mentioned  in  section  eighty-two,  the  supply  of  register  books,  and  the  pi-epara- 
tion  and  submission  of  returns  of  marriages  solemnized  tinder  this  Act. 

84.  Tlie  powers  conferred  on  the  Local  Government  by  sections  eighty-two 
and  eighty-three  may,  so  far  as  regards  Native  States,  be  exercised  by  the  Governor- 
General  in  Council. 

85.  The  Local  Government  may,  by  notification  in  the  official  Garotte,  declare 
who  shall,  in  any  place  to  which  this  Act  applies,  be  deemed  to  be  the  District  Judge. 

86.  The  powers  and  functions  given  by  this  Act  to  the  Govern or-Geneml  iu 
Council  may  be  delegated  to  and  exercised  by  such  officers  as  the  Governor-General 
in  Council  from  time  to  time  appoints  in  this  behalf. 

And  all  such  powers  and  functions  may  be  exercised,  as  regards  Native  States 
situate  within  the  local  limits  of  the  Presidencies  of  Fort  Saint  George  and  Bombay, 
by  the  Governors  in  Council  of  those  Presidencies  respectively. 

87.  Nothing  in  this  Act  a'pplies  to  any  mamage  performed  by  any  Minister, 
Consul,  or  Consular  Agent  between  subjects  of  the  State  which  he  represents  and 
according  to  the  laws  of  such  State. 

88.  Nothing  in  this  Act  shall  be  deemed  to  validate  any  marriage  which 
the  personal  law  applicable  to  either  of  the  parties  forbids  him  or  her  to  enter  into. 
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SCHEDULE    L 

(See  Sections  IS  and  S8.) 
Notice  or  Marriage. 
a  Minister  ^or  Registrar]  of 


I  hereby  give  you  notice  that  a  marriage  is  intended  to  be  had,  within  three  calendar 
months  from  the  date  hereof,  between  me  and  the  other  party  herein-named  and  described 
(that  is  to  say )  : — 


KunM. 


«Q 


Condi- 
tion. 

Rank  or 

Trofes- 
sion. 

Age. 

Dwell- 
ing 
place. 

Length 
of  resi- 
dence. 

^ 

1 

i 

1 

i 

5C 

1 

J 

ii 

fa; 

More  tJuxn  a  month. 

Church,  Chapel, 
or  place  of  Wor- 
ship in   which 
the  Marriage  is 

to  be  solemmzed. 


I 
I 

I 


District  in  which 
the  other  party 
resides,  when 
the  p  a  r  t  i  e  « 
dwell  in  differ- 
ent districts. 


Witness  my  hand,  this 


day  of  seventy-two. 

(Signed)    JAMES  SMITH. 


[  The  italica  in  this  schedule  are  to  be  filled  up  as  the  case  may  be,    and  the  blank  diviaion 
hereof  is  only  to  be  filled  up  when  one  of  the  parties  lives  in  another  district.] 
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SCHEDULE  II. 

{See  Sections  124  and  50.) 
Certificate  of  Receipt  of  Notice. 


I, 


do  hereby  certify  that  on  the  day  of  notice  was  duly  entered  in  my 

Marriage  Notice  Book  of  the  marriage  intended  between  the   parties   therein-named   and  de- 
scribed, delivered  under  the  hand  of  ,  one  of  the  parties  (that  is  to  say)  : — 


Church,  Chapel, 

District  in  which 

KamM. 

Condi- 
tion. 

Rank 
or  Pro- 
fession. 

Age. 

DweU- 

ing 
place. 

Length 
of  resi- 
dence. 

or      place     of 
Worship        in 
which           the 
Marriage  is  to 
be  solemnized. 

the  other  party 
resides,      when 
the    parties 
dwell  in  diflfer- 
ent  districts. 

4 

i 

1 

1 

i 

1 

s 

1 

f 
1 

"S 

o 

c§ 

'^ 

►«» 

o 

■« 

^' 

8 

1 

k 

i 

"I 

6 

1 

•  cg^ 

i^ 

^ 

:S 

!^ 

ii? 

1 

g" 

)^ 

and  that  the  declaration  required  by  section  seventeen  or  forty-one  of  '  *  The  Indian  Christian 
Marriage  Act,  1872,"  has  been  duly  made  by  the  said  {James  Smith). 

Date  of  notice  entered  ^  ^j^^  .^^^^  ^^  ^j^.^  certificate   has  not  been  prohibited 

Date  of  certificate  given  )  ^^  ^''^  P^^^^  authorized  to  forbid  the  issue  thereof. 

Witness  my  hand,  this  day  of  seventy -two. 

(Signed) 

This  certificate  will  be  void,  unless  the  marriage   is  solemnized  on  or  before  the 
day  of 

[The  italics  in  the  schedule  are  to  be  filled  up   as  the  case  may  be,  and  the  blank  divisioa 
thereof  is  only  to  be  filled  up  when  one  of  the  parties  lives  in  another  district.] 
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SCHEDULE  III. 
{See  Section  2S.) 

FOBM   OF   RkOISTER  OF  MaRRIAQBS. 

Quarterly  Returm 

of 
MARRIAGES. 

for 
Calcutta, 
Madras. 
Bombay. 

f  Calcutta, 
,  Registrar  of  the  Archdeaconry  of  \  Madras, 

t  Bombay 

that  the  annexed  are  correct  copies  of  the  originals  and  Official  Quarterly  Returns  of   M  arriage 
within  the  Archdeaccmry  of       >r  Madras, 
day  of 


The  Archdeaconry  of 


I, 


'•1 


do  hereby  certify 


commencing  the 
Our  Lord 


L  Calcutta, 
2  MadrOrS, 
i  Bombay^ 


•I 


as  made  and  transmitted  to   me  for  the  quarter 
ending  the  day  of  in  the  year  of 


MARRIAGES  solemnized  at 


[Signaiurt  of  Registrar. 1 

i  Calcutta. 
Madras. 
Bombay, 

^Allahabad. 
\  Barrackpur, 
J  Bareli. 
i^Calcuttaf  <fcc.  <i;c. 


When  married. 

Names  of 

PARTIES. 

< 

n 

t 

d 

1 

1 

1 

i 
1 

1 
1 

1 

o 

t4-l      1) 

If 

as 

!Xi 

I 

i 

^ 

i 

J 

OQ 

1 

If 
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SCHEDULE  IV. 

(See  Sections  32  d:  54.) 
Marriage  Register  Book. 


WHEy 

MARRIED. 


Day. 


Month 


Year. 


Names  OF  Parties 

fl 

6 

*« 

1 

*C  aJ 

g 

Q  1 

ca 

a 

Jav/ies 

White 

Martha 

Duncan 

Age. 


Condi- 
tion. 


^6  years 
17  years 


Rank  of 
profession. 


•g 


Widower  Carpenter 
Spinster       


cS 

§a 

as 

M  a 


Agra 
Agra 


i 

«  d 


frt7?»am  White, 
John  Duncan, 


Married  in  the 


This  marriage  was  solem- 
nized between  us 


f     James  White,     *)  f  John  Smith,   ") 

<  >  in  the  presence  of  us  <  v 

C  Martha  Duncan,  )  Q  /oA»  G^r«c».    } 


Certificate  of  Marriage. 


Names  of  Parties. 

Age. 

Condi, 
tion. 

Rank  or 
profession. 

1. 

d  q 
•S  o 

i 

1 

When  Married. 

I| 

I 

Day. 

Month 

Year. 

James 
Martha 

White 
Duncan 

26  years 
17  years 

Widower 
Spinster 

Carpenter 

Agra 
Agra 

William  White. 
John  Duncan. 

Married  in  the 

This  marriage   was  solem- 
nized between  us 


James  White, 
Martha  Duncan, 


in  the  presence  of  us 


€  John  Smith 
C  John  Green, 


■} 
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SCHEDULE  V. 

{See  Section  2.) 
Enactments  repealed. 


Number  and  year. 

Title. 

Extent  of  Repeal. 

Statute  58  Geo.  3, 
cap.  84 

An  Act  to  remove  Doubts  as   to  the  Validity  of  cer- 
tain  Marriages    had   and     solemnized  within   the 
British  Territories  in  India. 

The  whole. 

Statute  14  &  15  Vic. 
cap.  40. 

An  Act  for  Marriages  in  India. 

The  whole. 

Act  No.  V  of  1862 

An  Act  for  giving  efifect   to  the  provisions  of  an  Act 
of  Parliament  passed  in  the  15tn   year  of  the  reign 
of   Her   present   Majesty,    entituled  "  An    Act  for 
Marriages  in  India." 

So   much     as   haa 
not  been  repealed. 

Act  No.  V  of  1866 

The  Indian  Marriage  Act,  1865 

The  whole  Act,  ex- 
cept so  far  as  it 
relates     to     the 
Straits       Settle- 
ments. 

ActNo.  XXII  of  1866 

An  Act  to  extend  the  Indian    Marriage  Act,  1865,  to 
the   Hyderabad   Assigned   Districts   and   the  Can- 
tonments   of     Secunderabad,     Trimungerry     and 
Aurungabad. 

The  whole. 
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ACT  No.  XVII   OF  1872. 

AnActforpostpou'mg  the  day  on  ivJiich   the    Code   of  Criminal 
Procedure  is  to  come  into  force. 

Whereas  the  Code  of  Criminal  Procedure  (Act  No.  X  of  1872),  section  one, 
enacts  that  the  said  Code  shall  come  into  force  on  the  first  day  of  September  1872  : 
And  whereas  it  is  expedient  to  postpone  the  day  on  which  such  Code  shall  come 
into  force  ;  It  is  hereby  enacted  as  follows  : — 

1.  The  said  Act  No.  X  of  1872  shall  come  into  force,  not  ou  the  first  day  of 
September  1872,  but  on  the  first  day  of  January  1873. 


ACT  No.  XYIII  OP  1872. 
An  Act  to  amend  the  Indian  Evidence  Act,  1872, 

1.  Sho7't  title.     Commencement, 

2.  Amendment  of  Act  I  of  1872,  section  32,  clauses  5  and  6, 

3.  Amendment  of  Section  J^l. 

4.  Amendment  of  Section  JfO, 

5.  Amendment  of  Stction  57. 
G.  Amendment  of  Section  66. 

7.  Amendment  of  Section  91. 

8.  Amendment  of  Section  92. 
D.     Amendment  of  Section  108. 

10.  Amendment  of  Sections  126  and  128. 

11.  Amendment  of  Section  155. 

12.  Saving  of  Act  XV  of  1852,  section  12. 

Whereas  it  is  expedient  to  amend  the  Indian  Evidence  Act,  1872  ;  It  is  hereby 
enacted  as  follows  : — 

1.  This  Act  may  be  called  "  The  Indian  Evidence  Act  Amendment  Act"  j 
And  it  shall  come  into  force  on  the  passing  thereof. 

2.  In  section  thirty-two  of  the  Indian  Evidence  Act,  1872,  clauses  (5)  and 
(6),  after  the  word  "  relationship,"  the  words  "  by  blood,  marriage  or  adoption,"  shall 
be  inserted. 

3.  In  section  forty-one  of  tlic  same  Act,  lines  seventeen,  twenty  and  twenty- 
three,  after  the  w^ord  "judgment,"  the  words  "  order  or  decree,"  shall  be  inserted. 

4.  In  section  forty-five  of  the  same  Act,  line  five,  after  the  w^ord  "  art,"  the 
words  "  or  in  questions  as  to  identity  of  handwriting,"  shall  be  inserted. 

5.  In  section  fifty-seven  of  the  same  Act,  paragraph  (13),  after  the  word 
*'  road,"  the  words  "  on  land  or  at  sea,"  shall  be  inserted. 

6.  In  section  sixty-six  of  the  same  Act,  line  five,  after  the  word  "  is,"  the 
w^ords  "  or  to  his  attorney  or  pleader,"  shall  be  inserted. 

7.  In  section  ninety-one  of  the  same  Act,  exception  (2),  for  the  words  "under 
the  Indian  Succession  Act,"  the  w^ords  "  admitted  to  probate  in  British  India,"  shall 
be  substituted. 

8.  In  section  ninety-two  of  the  Indian  Evidence  Act,  1872,  proviso  (1),  for  the 
words  "  want  of  failure,"  the  words  "  want  or  failure  "  shall  bo  substituted. 
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9.  In  section  one  hundred  and  eight  of  the  same  Act,  line  one,  for  the  word 
"-vvhen"(l)  the  words  *' Provided  -thiU  when  "  shall  be  substituted  ;  and  in  the 
last  line,  for  the  word  *  on,*  the  words  '  shifted  to,'  shall  be  substituted. 

10.  In  section  one  hundred  and  twenty-six  of  the  same  Act,  line  twenty-two, 
and  in  section  one  hundred  and  twenty-eight  of  the  same  Act,  line  six,  after  the 
word  "  ban'ister,"  the  word"  pleader,"  shall  be  iusoi'ted. 

In  section  one  hundred  and  twenty-six  of  the  same  Act,  line  fifteen,  for  the 
"word  "  criminal,"  the  word  "  illegal,"  shall  be  substituted. 

11.  In  section  one  hundred  and  fifty-five  of  the  same  Act,  paragraph  {2),  for 
the  woi'd  *  had,'  the  word  *  accepted,'  shall  be  substituted. 

12.  Nothing  in  the  Indian  Evidence  Act,  1872,  shall  be  deemed  to  affect  Act 
No.  XV  of  1852  (to  amend  the  Law  of  Evidence)^  section  twelve. 

Note.— The  edition  of  Act  No.  I  of  1872  above  referred  to,  is  that  in  royal  octavo. 


ACT  No.  XIX  OP  1872. 

An  Act  to  amend  the  definition  of^  Coin'  contained  in  the  Indian 

l^erial  Code. 

Whereas  it  is  expedient  to  amend  the  definition  of  'coin'  contained  in  the  Indian 
Penal  Code,  section  two  hundred  and  thirty  ;  It  is  hereby  enacted  as  follows  : — 

1.     For  the  first  paragraph  of  the  said  section  the  following  shall  be  substituted  : 

"  230.     Coin  is  metal    used  for   the    time    being  as   money,    and  stamped  and 
issued  by  the  authority  of  some  State  or  Sovereign  Power  in  order  to  be  so  used." 
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ACT  No.  XXI  OE  1872. 

An   Act  to  facilitate  tlw   admission  of  Native  Military  Lunatics, 

into  Asi/lums. 

1.  Short  title.  Extent.   Commencement. 

2.  Report  of  insanity  of  Native  officer  or  soldier. 

5.  Examination  of  Native.. 

4'     Order  for  reception  in  Asylum.  Eeceptio?i  and  detention  in  Asylum. 

6.  Expenses  of  lunatics. 

6.     Legalization  of  past  admissions  of  Native  hmatic  officers  and  soldiers. 

Whereas  it  is  expedient  to  facilitate  the  admission,  of  N^ative  Military  Lunatics 
into  Asylums ;  It  m  hereby  enacted  as  follows  v — 

1.  This  Act  may  be  called  "  The  Native  Military  Lunatics'  Act,  1872"  : 

It  extends  to  the  whole  of  British  India  and,  so  far  as  regards  subjects  of  Her 
Majesty,  to  the  dominions  of  Native  Princes  and  States  in  India  in  alliance  with 
Her  Majesty; 

And  it  sha/ll  come  into  force  on  the  passing  thereof.* 

2.  Whenever  any  Native  officer,  non-commissioned  officer  or  soldier  appears 
to-  be  insane,  the  officer  commanding  the  regiment  or  detachment  to  which  he  be- 
longs shall  report  the  case  to  the  general  officer  commanding  the  division  or  dis- 
trict, or  force  in  which  such  regiment  or  detachment  is  serving. 

3.  Such  general  officer  shall  thereupon  cause  the  said  Native  to  be  examined 
by  a  committee  composed  of  at  least  two  medical  officers,  or  ( if  this  be  impracticable ) 
by  a  regimental  committee  comprising  the  officer  in  command  of  the  wing  or 
squadron  to  which  the  Native  belongs,  and  the  medical  officer  in  charge  of  the 
coi-ps  or  detachment  of  which  such  wing  or  squadron  forms  part.. 

4.  If  the  said  committee  or  regimental  committee  ( as  the-  case  may  be  )  are 
satisfied  that  the  Native  is  insane,  the  officer  commanding  the  division  or  district 
or  force,  may,  if  he  thinks  fit,  make  an  order,  under  his  hand,  for  the  reception  of 
the  said  Native  into  a  Lunatic  Asylum,  and  shall  then  send  him  thither  under 
military  escort ; 

and  the  officer  in  charge  of  such  Asylum^  shall  receive  the  Native  into  the 
Asylum  and  detain  him  therein  until  he  is  discharged  therefrom  in  accordance 
with  the  local  military  regulations  in  force  for  the  time  being. 

5.  The  pay-master  of  the  military  circle  within  which  any  such  Asylum  is 
situate  shall  pay  to  the  officer  in  charge  ot  such  Asylum  the  expense  of  the  lodging, 
maintenance,  clothing  and  medicine  of  every  Native  so  received  and  detained. 

6.  All  Native  officers,  non-commissioned  officers  or  soldiers  heretofore  receiv- 
ed into  Lunatic  Asylums  shall  be  deemed  to-  have  been  so  received  in  accordance 
with  law. 
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Legislative  Department. 

Notification. 

The   14th   September  1S72. 

No.  9.—  The  following  statutes  relate  to  ludia  and  are  hereby  j^ublished  for 
general  information  : — 

31  &  35   Victoria,   Cap.   91. 

An  Act  to  make  f^irlher  provision  for  the   despatch  of  business  hy 
the  Judicial  Conmiittee  of  the  Frivy  Council. 

[21st   August  1871.] 

1.  Aj->2^ni7}fmeiit  of  additioiml  members  of  the  Judicial  Committee. 

2.  Defiidtion  of  ^^  Siq^erior  Courts  at  Westminster." 

3.  Saving  of  Acts  relating  to  Jiulicial  Committee. 

4.  Short  title. 

AVhereas  it  is  expedient  to  make  further  provision  for  the  despatch  of  busi- 
ness by  the  Judicial  Committee  of  the  Privy  Council  : 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  : — 

1.  Her  Majesty  may  within  twelve  months  after  the  passing  of  this  Act,  by 
warrant  under  her  Sign  Manual,  appoint  four  persons  qualified  as  in  this  Act  men- 
tioned, whether  already  members  of  such  Judicial  Committee  or  not,  to  act  as  mem- 
bers of  the  Judicial  Committee  of  the  Privy  Council  under  the  provisions  of  this 
Act,  and  may  from  time  to  time  within  two  years  after  the  passing  of  this  Act  by  a 
like  warrant  fill  any  vacancies  occasioned  by  the  death  or  otherwise  in  the  oftices 
of  the  persons  so  appointed. 

Any  persons  appointed  to  act  under  the  provisions  of  this  Act  as  members  of 
the  said  Judicial  Committee  must  be  specially  qualified  as  follows  :  that  is  to  say, 
must  at  the  date  of  their  appointment  be  or  have  been  Judges  of  one  of  Her 
Majesty's  Superior  Courts  at  Westminster,  or  a  Chief  Justice  of  the  High  Court 
of  Judicature  at  Fort  William  in  Bengal,  or  Madras  or  Bombay,  or  of  the  late 
Supreme  Court  of  Judicature  at  Fort  William  in  Bengal. 

Where  any  person  appointed  in  pursuance  of  the  provisions  herein  contained  to 
act  as  a  member  of  the  said  Judicial  Committee  is  at  the  date  of  his  appointment  a 
Judge  as  aforesaid,  he  shall  on  his  appointment  vacate  his  office  as  such  Judge ; 
but,  as  to  pension,  shall  remain  in  the  same  position  as  if  no  such  appointment  had 
been  made  ;  and  service  as  a  member  of  the  Judicial  Committee  shall  for  the  pur- 
poses of  pension  be  reckoned  as  service  in  the  court  from  which  he  was  removed. 

Whereas  doubts  have  been  entertained  as  to  the  meaning  and  effect  of  the  pro- 
visions of  the  Court  of  Probate  Act  and  the  Divorce  Act  as  to  the  pension  of  the 
Judge  of  the  Probate  and  Judge  of  the  Divorce  Courts  :  Be  it  declared  and  enacted 
that  the  said  pension  was  intended  to  be  and  shall  be  similar  in  amount  and  in  all 
other  respects  to  the  pension  to  which  the  Puisne  Judges  of  the  superior  courts  of 
common  law  are  entitled. 

There  shall  be  paid  to  each  of  the  said  Judges  of  the  Judicial  Committee,  so 
long  as  he  shall  hold  such  office,  a  salary  of  five  thousand  pounds  a  year,  including 
any  pension  to  which  he  may  be  entitled. 
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Any  salary  payable  under  this  Act  shall  be  charged  on  and  paid  out  of  the 
Consolidated  Fund  of  the  United  Kingdom  of  Great  Bi-itain  and  Ireland.  It  shall 
grow  due  from  day  to  day,  and  shall  be  payable  to  the  person  entitled  thereto,  or 
to  his  executors  or  administrators,  at  such  intervals  in  every  year,  not  being  longer 
than  three  months,  as  the  Treasury  may  from  time  to  time  determine. 

It  shall  be  the  duty  of  every  person  appointed  to  act  as  a  paid  member  of  the 
Judicial  Committee  under  this  Act  to  attend  the  sittings  of  the  said  Committee 
when  summoned  thereto,  unless  he  shall  be  prevented  by  reasonable  cause ;  and 
such  members  shall  hold  their  office  during  good  behaviour,  and  shall  continue  to 
hold  their  offices  notwithstanding  the  demise  of  the  Crown ;  but  they  shall  be  re- 
movable by  Her  Majesty,  her  heirs  and  successors,  upon  the  address  of  both  Houses 
of  Parliament :  Provided  always  tliey  shall  hold  tlieir  offices  subject  to  such  ar- 
mngements  as  may  be  hereafter  made  by  Parliament  for  the  constitution  of  a  sup- 
reme court  of  appellate  jurisdiction. 

Provided  that  no  member  of  the  Judicial  Committee  of  the  Privy  Council 
shall  take  part  in  the  hearing  of  any  appeal  from  any  decision  of  judgment  which 
he  has  given  or  assisted  in  giving. 

2.  In  this  Act— 

The  temi  "  Superior  Courts  at  Westminster"  means  Her  Majesty's  Superior 
Courts  of  Law  and  Equity  at  Westminster,  inclusive  of  the  Court  of  Probate  in 
England  and  the  Court  for  Divorce  and  Martrimonial  Causes,  and  the  High  Court 
of  Admiralty  of  England. 

3.  This  Act  shall  not,  except  in  so  far  as  is  by  this  Act  expressly  provided, 
affect  the  Act  of  the  session  of  the  third  and  fourth  years  of  the  reign  of  King 
William  the  Fourth,  chapter  forty-one,  intituled  "  An  Act  for  the  better  adminis- 
tration of  justice  in  Her  Majesty's  Privy  Council,"  or   any  Act  amending  the  same. 

4.  This  Act  may  be  cited  as  The  Judicial  Committee  Act,  1871,  and  shall,  so 
far  as  is  consistent  with  the  tenor  thereof,  be  construed  as  one  with  any  Acts  for 
the  time  being  in  force  relating  to  the  Judicial  Committee  of  the  Privy  Council. 


35  Victoria,  Cap.  12. 

An  Act  to  amend  an  Act  of  the  fourth  and  fifth  years  of  King 
Wiltiam  the  Fourth,  Chapter  twenty -four,  intituted  ''  An  Act 
to  alter,  amend  and  consolidate  the  laws  for  7'egiilating  the 
pensions,  compensations  and  alloioances  to  be  made  to  persons 
in  respect  of  their  having  held  civil  offices  in  His  Majesty's 
Service'' 

[  13th  May  1872.  ] 

1.  Explanation  of  section  twenty  of4(Sc5  W.  4-,  c,  2 4. 

2.  Definition  of  colony. 
S.     Short  title. 

Whereas  by  an  Act  passed  in  the  session  holden  in  the  fourth  and  fifth  years 
of  King  William  the  Fourth,  Chapter  twenty-four,  "  to  alter,  amend  and  consolidate 
the  laws  for  regulating  the  pensions,  compensations  and  allowances  to  be  made  to 
persons  in  respect  of  their  having  held  civil  offices  in  His  Majesty's  Service,"  it  is 
provided  amongst  other  things  that  "incase  any  person  enjoying  any  superannuation 
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allowance  in  consequence  of  retiring  from  office  on  account  of  ago,  infirmity,  or  any 
other  cause,  or  enjoying  any  compensation  for  pa»t  services,  upon  the  abolition  or 
re<luction  of  office,  sinill  bo  appointed  to  fill  any  office  in  any  public  depart- 
ment, cveiy  such  allowance  or  compensation  shall  cease  to  be  paid  for  any  period 
subsequent  to  such  appointment  if  the  annual  amount  of  the  profits  of  the  office 
to  which  he  shall  be  a})})ointed  shall  be  equal  to  those  of  the  office  formerly  held  by 
him,  and  in  case  they  shall  not  be  equal  to  those  of  his  former  office,  then  no  more 
of  such  superannuation  allowance  or  compensation  shall  be  paid  to  him  than  what 
with  the  salary  of  his  now  appointment  shall  be  equal  to  that  of  his  former  office." 

And  whereas  doubts  have  lately  been  intertained  as  to  whether  the  expressioa 
**  office  in  any  public  department,"  as  used  in  the  above-mentioned  provisions,  ex- 
tends to  public  departments  in  any  pai't  of  Her  Majesty's  dominions  beyond  the 
limits  of  the  United  Kingdom  : 

And  whereas  it  is  expedient  to  remove  such  doubts : 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  : — 

1.  It  is  hereby  declared  that  the  expression  ''office  in  any  public  department,'* 
as  used  in  the  above-mentioned  provisions  of  the  said  Act,  extends,  and  shall  from 
the  date  of  the  passing  of  the  said  Act  be  deemed  to  have  extended,  to  any  office 
in  any  public  department  in  the  British  possessions. 

2.  In  this  Act  "  British  possession  "  shall  include  any  territories  for  the  time 
being  vested  in  Her  Majesty  by  virtue  of  any  Act  of  Parliament  for  the  government  of 
India;  also  any  colony,  plantation,  island,  territory,  or  settlement  within  Her 
Majesty's  dominions,  and  not  within  the  United  Kingdom. 

3.  This  Act  may  be  cited  for  all  purposes  as  "  The  Superannuation  Act,  1872J^ 
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Legislative  Department. 

Notification. 

The     10th    October    1872, 

No.  10.— Tlie  following  Statutes  relate  to  India,  and  are  hereby  published  for 
general  information  : — 

35  &36  VICTORIA,  CAP.  39 

An  Act  for  amending  the  Law  in  certain  cases  in  relation  to 

Naturalization, 

[25th  July  1872.] 

Whereas  by  a  Convention  between  Her  Majesty  and  the  United  States  of 
America,  supplementary  to  the  Convention  of  the  thirteenth  day  of  May  one 
thousand  eight  hundred  and  seventy,  respecting  naturalization,  and  signed  at 
Washington  on  the  twenty-third  day  of  February  one  thousand  eight  hundred 
and  seventy-one,  and  a  copy  of  which  is  contained  in  the  schedule  to  this  Act, 
provision  is  made  in  relation  to  the  renunciation  by  the  citizens  and  subjects 
therein  mentioned  of  naturalization  or  nationality  in  the  presence  of  the  officers 
therein  mentioned : 

And  whereas  doubts  are  entertained  whether  such  provisions  are  altogether 
in  accordance  with  the  Naturalization  Act,  1870:  And  whereas  other  doubts 
have  ai-isen  with  respect  to  the  effect  of  "The  Naturalization  Act,  1870,"  on  the 
rights  of  women  married  before  the  passing  of  that  Act ;  and  it  is  expedient  to 
remove  such  doubts : 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
thispersent  Parliament  assembled,  and  by  the  authority  of   the  same,  as  follows  : — 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Naturalization  Act,  1872, 
and  this  Act  and  "The  Naturalization  Act,  1870,"  may  be  cited  together  as  "The 
Naturalization  Acts,   1870  and  1872." 

2.  Any  renunciation  of  natui-alization  or  of  nationality  made  in  manner 
provided  by  the  said  supplementary  Convention  by  the  persons  and  under  the 
circumstances  in  the  said  Convention  in  that  behalf  mentioned  shall  be  vaild  to  all 
intents,  and  shall  be  deemed  to  be  authorised  by  the  said  Naturalization  Act,  1870. 
This  section  shall  be  deemed  to  take  effect  from  the  date  at  which  the  said 
supplementary    Convention  took  eff'ect. 

3.  Nothing  contained  in  "The  Naturalization  Act,  1870,"  shall  deprive 
any  married  woman  of  any  estate  or  interest  in  real  or  personal  property  to  which 
she  may  have  become  entitled  previously  to  the  passing  of  that  Act,  or  aff'ect  such 
estate  or  interest  to  her  prejudice. 

SCHEDULE. 

Convention   between    Her    Majesty    and  the    United    States  of  America,  sup- 
lementary  to  the  Convention  of  May  13,  1870,  res|)ecting   naturalization. 


piemen 


iSi</ued  at    Washington,  23rd   February  1871. 
[^Ratifications   exchanged   at  Washington,  May  4,  1871.] 


'hereas  by   the    second    article  of   the    Convention   between  Her  Majesty  the 
Queen  of  the  United  Kingdom  of  Great  Britain  and   Ireland  and  the  United  States 
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of  America  for  regulating  the  citizcutjhip  of  subject  and  citizens  of  the  contracting 
parties  who  have  emignited  or  jnaj  emigrate  from  tlie  dominions  of  the  one  to 
those  of  the  other  party,  signed  at  Loudon,  on  the  13th  of  May  1870,  it  was 
stipulated  that  the  maimer  in  which  tlie  renunciation  by  such  subjects  and  citizens 
of  their  naturalization,  and  the  resumption  of  their  native  all-egiance,  may  be  made 
and  publicly  declared,  should  be  agreed  upon  by  the  Oovermneilts  of  the  respective 
countries:  Her  ^lajesty  the -Queen  of  the  Uiiitod  Kingdcwn  of  4Jre*it  Britain  and 
Ireland  and  the  President  of  the  United  SU\fces  of  America,  for  the  purpose  of 
effecting  such  iigi'cement,  have  r^jsoh-ed  to  conclude  a  suj)plenicntal  Convention, 
and  have  niuned  luj  their  plenipotentiaries,  tluit  is  to  siiy  ;  Her  Majesty  the  Queen 
t>f  the  United  Kingdom  of  CJr4.nit  Jiritaui  and  li-eland,  Sir  pAlwjwd  'J'hornton,  Knight 
Commander  of  the  M^ost  Hon'ble  Order  of  the  Bath,  and  Her  l^^iv<y  Extraordinary 
and  Minister  Plenipotentiary  to  the  United  States  of  Americii  ;  and  the  President 
of  the  United  Stiites  of  Americii,  Himiiltoii  Fish,  Socr<jtai;y  of  State  j  who  liave 
agreed  as  follows : — 

Article    L 

Any  -person  "being  oi'iginally  n  citizen  of  the  United  States  who  luid,  previously 
<o  May  13,  1870,  l>een  naturalized  its  ji.  Ikitish  subject,  nuiy  at  any  time  before 
August  10,  1872,  iukI  any  Jiritifili  sivl)ject  who  at  the  tlate  first  aforesaid,  had  been 
naturalivied  as  a  •citizen  within  the  Cuitetl  States,  maj  at  any  time  before  May 
12,  1872,  publicly  declare  his  renunciation  of  such  naturalization  by  subscribing 
wi  instnmieiit  in  writing,  substantially  in  the  form  liereimto  appended,  and 
desiguat«ed  as  iVmiex  A- 

Such  renunciation  by  an  original  citizen  of  the  United  States,  of  British 
nationality,  shall,  within  the  territories  and  jurisdiction  of  the  United  States^  be 
made  in  duplicate  in  the  presence  of  imy  <;ourt  authorized  by  law  for  the  time 
being  lo  admit  aliens  to  naturalization,  or  before  tl»e  clea*k  or  piot}i<»notarY  of  any 
»uch  comt :  if  the  dexluraut  be  beyond  tlie  territoiies  of  the  United  .States," it  shall 
t>e  Iharte  in  duplicate,  bef<  »re  :uiy  diplomatic  or  consular  officer  of  the  United  States. 
One  of  such  duplicates  shall  remain  of  record  in  the  custody  of  the  court  or  officer 
in  whose  |>re8ence  it  w^as  made  ;  the  other  sliall  be,  without  delay,  transmitted  to 
ihe  depaa-tment  -of  State. 

"Siwh  renunciation,  if  declared  by  an  original  British  subject,  of  hits  acquired 
nationality  as  a  citizen  of  the  United  States,  shall,  if  the  dechirant  be  in  the 
United  Kingdom  of  Great  Britain  and  Ireland,  be  made  in  du])licate,  in  the 
presence  of  a  justice  of  the  peace ;  if  elsewhere  in  Her  Britannic  Majesty's  domi- 
nions, in  triplicate,  in  the  presence  of  any  judge  of  civil  or  criminal  ji^risdiction,  of 
any  justice  of  the  peace,  or  of  any  otlicr  officer  for  the  time  l>eing  authorised  by- 
law, in  the  place  in  wbir^h  the  declai'ant  is,  to  administer  ixn  oath  for  any 
judicial  or  other  legal  purpose  ;  if  out  of  Her  Majesty's  dominions,  in  triplieate,  ia 
the  presence  of  any  officer  in  the  diplomatic  or  consular  service  of  Her  Majesty, 

ARTICIiE      II. 

The  -contracting  parties  berebj  engage  to  comm^inicate  each  to  the  other, 
from  time  to  time,  list«  of  the  j>crsous  who,  within  their  respective  dominions  and 
territories,  or  before  their  diplomatic  and  consular  officers,  have  declared  their 
renunciation  ti  naturalization,  with  the  dates  and  places  of  making  such  declara- 
tions, 4ind  SKich  information  as  to  the  abode  of  the  declarants,  and  the  times 
and  pliices  of  their  naturalization,  as  they   may  have  furnished. 

Article     IIL 


the 


Tlie  present  Convemtion   shall   be  ratified  by  Her   Britannic  Majesty,  and  by 
President   of  the    United  States,   hy  mid  with   the   ad  vice  and  consent  of  the 
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Senate  thereof,  aiid  the  ratifications  shall  be  exchanged   at  Washington   as  soon  as 
may    be    convenient 

In  witness  whereof,  the  respective  plenipotentiaries  have  signed  the  same, 
and  have  affixed  thereto  their  respective  seals. 

Done  at  Washington,  the  twenty-third  day  of  February  in  the  year  of  our  Lord 
one  thousjmd  eight  hundred  and  seventy-one. 

(L.  S.)     EDWARD    THORNTON. 
(L.  S.)     HAMILTON  FISH. 

Annex  (A). 

I  A.  B.,  of  (insert  abode),  being  originally  a  citizen  of  the  United  States  of 
America  (or  a  British  subject),  and  having  become  naturalized  within  the  dominions 
of  Her  Britannic  Majesty  as  a  British  subject  (or  as  a  citizen  tdthin  the  United 
States  of  America),  do  hereby  renounce  my  naturalization  as  a  British  subject 
{or  citizen  of  tlve  United  States)  ;  and  declare  that  it  is  my  desire  to  resume  my 
nationality  as  a  citizen   of  the    United  States  (or  British  suhject). 

(Signed)         A.  B. 

Made  and  subscribed  l>efore  me  in  {insert  country  or  other  siih-divisionj 

^uid  state  provhiee^  colony,  legatioQi,  or  consulate),  this  day  of  187     , 

(Signed)         E.  F., 

Justice   of  the  Peace  (or  other  title). 

(I^  S.)     EDWARD  THORNTON. 

(L.  S.)     HAMILTON    FISH. 


ACT  No.  XXV  OF  1872. 

An  Ad  to  give  the  force  of  law  to  certain   Bules  relating  to  Salt 

in    the    Fanjab, 

Whereas  certain  Rules  for  the  realization  and  protection  of  the  revenue 
•derived  from  the  Salt  Mines  in  the  Sind  Sagar  Do^b  and  at  Kdldbdgh  prepared  by 
the  late  Board  of  Administration  for  the  Affairs  of  the  Panjdb  were,  on  the  twenty- 
aiinthdiiy  of  may,  1851,  approved  by  the  Governor-General,  and,  under  the  Indian 
Councils'  Act,  1861,  received  the  force  of  law  :  And  whereas  the  said  Rules  were 
repealed  by  the  Panjab  Laws'  Act,  1872,  and  such  repeal  took  effect  on  the  first  day 
of  .June,  1872  t  And  whereas  it  is  expedient,  pending  the  passage  of  an  Act  to 
consolidate  and  amend  the  law  relating  to  Inland  Customs,  to  revive  and  continue 
such  Rules  with  the  modifications  hereinafter  mentioned  ;  It  is  hereby  enacted  as 
follows  z 

1.  The  said  Rules  slmll  have,  and  shall,  from  the  «aid  first  day  of  June, 
1872,  be  deemed  to  have  had,  the  force  of  law,  subject  to  the  following  modifica- 
tion (fhat   is  to  say): 

(ci)  In  Rule  2,  for  the  figure  and  words  *'  (2)  two  rupees,"  the  words  "  three 
rupees  one  anna"  shall  be    substituted  ; 

{b)     In  Rule  3,    after  the    word  'Panjab,'    the  words  "  that   may    from  time  to 
e  be  detei-min^d  by  the  Local  Government"  shall  be  inserted  ; 


w 


[c)   In  Rule  8,  for  the  words  "  the  .Jhclum  Division,"  the  words  "  Commissioner 
5>i  Inland  Customs"  shall  be  substituted ; 
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(d)  In  Rule  17,  for  the  words  "Board  of  Administration,"  the  words  "Lifa«f« 
iiant-G(»vernor  of  the  Padjdb"  shall  be  substituted  ; 

(<?)  In  Kule  21,  for  the  last  twenty  words,  the  following  words  shall  be 
substituted  (that  is  to  say):  "  alimentiiry    salt  illegally    manufactured  or  imported"  • 

if)  To  Rule  22,  the  following  words  shall  be  added  (^that  is  to  say):  "  and  may 
from  tune  to  time  be  altered  by  like  notification" ; 

((/)  In  Rule  24,  for  the  last  twenty-eight  words,  the  words  "Inland  Custmos" 
shall  be  substituted  ; 

{h)  In  Rule  26,  for  the  w<n'ds  "  in  charge  of  the  Preventive  Line,"  the  words 
*'  of  the  Division  "  shall  be  substituted  ;  and  for  the  words  "salt  is  not  the  produce 
of  the  Sind  Sdgar  or  Kalabaugh  Mines,"  the  words  "  possession  of  the  salt  is  pro- 
hibited by  paragraph  21"  shall  be  substituted  ; 

(?:)  In  Rule  30,  for  the  words  "but  that  obtained  from  the  Sind  S^ar  Mines 
or  from  Kalabaugli,"  "the  possession  of  which  is  prohibited  by  paragraph  21"  shall 
be  substituted. 


ACT  No.  XXVI  OF  1872. 
An  Act  to  amefid  the  Law  relating  to  Opium  in  the  Fanjab. 

1.  Shi/i't  title.     Local  extent.     Commencement. 

2.  *  Opium^  defined. 

S.     Modification  in  certain  districts  of  Act  X  of  1871,  sections  15, 19,  62,  65  and 

66. 
Jf.     Burden  of  proof  "^in  prosecutions. 
5.     Confiscation  of  opium. 

Whereas  it  is  expedient  to  amend  the  law  relating  to  opium  in  the  Panjdb  ;  It 
is  hereby  enacted  as  follows  : — 

1.  This  Act  may  be  called  "The  Panj4b  Opium  Law  Amendment  Act,  1872": 

It  extends  only  to  the  teiritories  under  the  government  of  the  Lieutenant- 
Governor  of  the  Panjdb; 

And  it  shall  come  into  force  on  the  first  day  of  January  1873. 

2.  In  this  Act  and  in  the  Panjab  Laws'  Act,  1872,  'opium' includes  also  poppy- 
heads  and  all  intoxicating  drugs  prepared  from  the  poppy. 

3.  Wherever  in  the  said  territories  an  acreage  duty  is  for  the  time  being  leviable 
on  the  cultivation  of  the  poppy,  sections  fifteen,  nineteen,  sixty-two,  sixty-five  and 
sixty-six  of  the  Excise  Act,  1871,  shall  have  no  efiect  so  far  as  they  restrict,  directly 
or  indirectly,  the  sale  of  opium  grown  within  the  said  temtories,  or  prohibit  the 
possession  or  sale  of  such  opium  by  jjersons  other  than  licensed  vendors. 

4.  In  prosecutions  under  the  said  sections  respectively,  it  shall  be  assumed,  until 
the  contrary  is  proved,  that  tiie  opium  in  respect  of  which  an  offence  is  alleged  to 
have  been  committed,  has  been  grown  without  the  said  territories 

5.  Whenever  any  rule  made  by  the  Local  Government  under  the  Panjdb  Laws' 
Act,  1872,  and  relating  to  the  growth,  sale  or  possession  of  opium,  is  broken,  tlie 
opium   iu  respect   of  which  the  breach  is    committed    bhall  be  liable  to  confiscation. 
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